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E well knowing the great learning, ability and judgment, of 
the author, do allow and approve of the printing and publiſh- 

ing of this book, entituled, Reports of caſes argued and adjudged in the Þ 
courts of King's Benth and Common Pleas, taken and collected by the Right 
Honourable Robert Lord Raymond, deceaſed, late Lord Chief Juſtice of the 
court of King's Bench, 


Hardwicke C. 
W. Lee, 
W. Forteſcue, 
J. Willes, 
T. Parker, 
Law. Carter, 
J. Forteſcue A. 
Vm. Chapple, 
M. Wright, | 
Ja. Reynolds, 
Tho, Abney, 
T. Burnett, 
T. Denniſon, 
Ch. Clarke. 


— — 
— — 


O the former Editions of the Reports of Lord Ray- 

mond the principal Objections are, that the Marginal 
Abſtracts are incomplete, and many of the References inap- 
plicable : to obviate theſe in the preſent, the Editor has 
given a full Marginal AbſtraQ of the Points of every Caſe 
which did not, from its peculiar ſhortneſs, preclude the Ne- 
ceſſity of any Abſtract; and after examining all the Refer- 
ences to be found in the Margins of the former Editions, 
and many of thoſe contained in the Body of the Work, has 
expunged ſuch as he found irrelevant. —In addition to 
which, he has ſpecified how almoſt all 'of thoſe which he 
has left or added apply, he bas compared each Caſe with 
the different Reports of it to be met with in other Books, 
and ſtated any Particulars in which it varies from them, and 
has ſhewn which of the Points reported by Lord Raymond 
the other Reports do, and which they do not comprehend, 
by placing the References to them immediately under the 
Name of the Caſe, where they comprehend All the Points, 
and where they do not, by placing them under the Points 
they do contain. With reſpect, however to the Marginal 
Abſtracts, he thinks it neceſſary to obſerve, that in Work 
like this, it is more than probable that ſome of them are 
inaccurate, and he would therefore caution the Reader 
againſt relying implicitly upon them, without adverting toy 
and conſidering the Caſs to which they are annexed. 


Kinc's Bxwen, Warte 5 e 
z0th Dee, 1139. 2 - 


An EXPLANATION. of ſome of the ABBREVIA- 
TIONS made uſe of in the following Work; 


S8. CO.  Sanie caſe. | Agr. Agreed. 

R. Ruled. Acc. Accordingly. 
D. Dictum. | Arg. Arguendo. 
Adm. N Admitted. Cont. Contra, 


coRkRtGEN DD A 


P. 6. 1. 30. in margine, for 0 if there was a verdict below,” read © if the da- 

a mages have been aſcertained,” 

21. I. 33. dele 1 Bulſtr. 142. N o. Banks, Telv. 204. Cro. Jac. 283. 

61. in margine, I. 40. for ) read (5). In the note, for () read (a). 

71. in chargine, |. 11. for“ 1043 read 1403.“ 

$9. for the ſecond marginal note ſubſtitute ** If more than 100 l. is won un- 
der an agreement to run four heats for 30 l. each, it is Within the ſtatute 
of gaming.” | | | f 

709. in margine, I. 26, for © uſed” read given.“ 

120. in margine, |. 25. dele © and without a traverſe.” 

135. in margine, line after I. 19. add “ or againſt any other perfor.” 

143. in margine, I. 33. for (4) read (b). In the note, for (I) read (a). 

149. in margine, I 33. for“ on“ read or.“ 

161. in margine, I. 14, 15. for as preſenting” read . or preſent.” 

16 5. I. 15. for **of an inheritance” read © of inheritance.” 

x66. 1 21. dele the ſecond © no.“ 

219. in margine, I. $. for © plaintiff” read © plaint. T“ 

222, * margine, I. 26, 27. fer „ B. R. Barnard, 1154.” read 2 Barnard; 

oy R. 1 4.” 4 

237. in margine, |. 2. for (C of ” read no.“ 

239+ in margine, I. 52. for © account” read © Action. 

244- in margine, I. 42. for “ muſt be brought upon a jadgment upon it, te 
warrant an execution by a ſtranger,” read “is neceſſary to warrant an ex- 
ecution upon a judgment by a ſtranger to the judgment. 

277 in margin, |. 4f. for is“ read ©* may.“ 

265. in marine, at the end, add “ ſed vide poſt. 693.” 

400. in margine, I. 13. for the read a, and I. 75. for of read by. 

426. in margine, laſt line but one, for '* 291” read © 391.“ 

436. in margine, laſt line but three, for “ in gu read © as,” and laſt line but 
two, for“ quatenus” read az ” 

440. in margine, laſt line but three, aſter will” add © not.“ 

447+ in margine, |. 31. for bim as viſitor, read zhem as wiſiters, 25 

494+ in margiae, I. 3. after © ferry,” add © for not doing fo,” . 
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A 


X 


OF THE 


NAMES or THE CASES 


IN 


THE FIRST VOLUME. 


The Caſes printed in Italie are cited Caſes. 


A. 


| Nonymous caſes Page 36. 85. 
134. 182. 209. 337. 342+ 

345. 365. 383. 388. 396, 397. 
408. 429. 442. 446. 452. 480. 
562. 580. 589. 637. 639. 724. 
725. 728. 731, 732, 733+ 735· 
737, 738, 739. 743, 744» 745: 
Acourt verſus Swift 329 
Allen, Sir Thomas's caſe 


Allen v. Harris 122 
Alleſon v. Brookbank 706 
Allways v. Broom 83 
Almanſon v. Davila 679 
St. Andrew Underſhaft paroch. v. 
Mendez de Breta 699 
St. Anne's Weſtminſter Church- 
wardens caſe 8 
Archer's caſe 673 


Argent v. Sir Marm. Darrell 514 
Vor. I. 


Arnold v. Jeffreſon 


Arthur's caſe 
Aſhmead v Ranger 
Aſhton v. Sherman 
Aſtil v. Clerk 

Afton v. Gwinnell 
Atfield v. Parker 
Atkins v. Uton 
Atkins v. Holford 
Atkinſon v. Corniſh 
Atwood v. Burr 
Avery v. White 
Ayres v. Falkland 


Bacon v. Dubarry 
Badger v. Lloyd 
Baily v. Grant 
Baker v. Moor 
Baker v, Swindon 
A 


A Table of the Names of the Caſes 


Baker v. Wall Page 185 Bovey v. Caſtleman Page 69 
Ball v. Rowe 4 | Bracy's caſe 99. 153 
Bank of England v. Newman 442 | Bradburn v. Keneda 332 
Barber-ſurgeons of London's caſe | Braſey v. Roe 192 
584 | Braffield v. Lee 329 
Barber v. Fox 111 | Braithwait v. Matthews 212 
Barber v. Palcer 693 | Bredon v. Gill 219 
Bare v. Caſe 183 | Brewſter v. Kitchen 317 
Baſs v. Firmen 697 | Bridgman v. Jennings 734 
Baſih v. Waſh 403 | Brigftock v. Stannion 106 
Bates v. Bates 326 | Bringar v. Allanſon 532 
Bayntine v. Sharp 109 Brittel v. Bade 43 
Beal v. Simpſon 408 Britton v. Cole 305 
Beaumont v. Pine 101 | Britton v. Gradon 117 
Bedam v. Clerkſon 123 | Brook v. Ellis 328 
Bedford duke”s caſe 26 | Brown v. Berry 128 
Beerton v. Dakin 573| Brown v. Corniſh 217 
Beeſly's caſe 105 | Brownlow, Sir John,'v. Hewley 82 
Bellaſis v. Burbriche 170 | Buis v. Newton | 317 
Bellaſis v. Heſter 280 | Burdett v. Gupper 119 
Bennet v. Talbois 149 | Burgeſs v. Periam 324 
Benſon v. Derby 249 | Burghill v. archiep. York 79 
Benzen v. Jeffries i52 | Burr v. Atwood 328. 553 
Bech v. Withe — 403 Burton v. Sharp 686 
Beſton v. Hayward 91 | Buſhell v. Lechmore 369 
Bill v. Field © 423| Butcher v. Porter 217 
Bine v. Dodderidge 696 | Byne v. Dodderidge 696 
Binion v. Evelin -: | 
Birt v. Rothwell 210. 343 C. 
Biſſe v. Harcourt 338 
Blackborough v. Davies 684 Cage v. Acton | 515 
Blackett v. Anſley 235 | Caiſter inhab. v. Eccles 683 
Blackett v. Criſſop 2278 Cammel v. Edward 420 
Blate v. Bradford 565 | Camphill v. St. John 20 
Blake v. Weſt and Trench 504 | Canter v. Shepheard 30 
Biiffet v. Cranwell . 624 | Cantuar. archiep. v. Fuller 395 
Boiture v. Woolrick 566 | Caerdiff bridge caſe 580 
Bolton v. Hillerſden 224 | Caweth v. Philips 605 
Bond, Sir Henry's caſe 345 | Chace v. Sir Ralph Box 484 
Bonner v. Hall 338 | Challoner v. Clayton 334 
Bonner v. Juner 726 | Challoner v. Davies 400 
Borough's caſe 36 | Chamberlain v. Harvey 146 
| Boſworth churchwardens v. rector] Chamberlain v. Hewitſon 73 
Boſworth 425 | Chance v. Adams 77 
| Chaſeuws: th 


in the FIRST VOLVu ux. 


Chaſeworth v. Merriman Page 47 | Danby v. Lavees Page 313 
Chauncey v. Winde 700 | Dart v. Hall 447k 
Cheeſly v. Baily 674 | Darwyn v. com. Monmouth 78 
Chelſea churchw. v. Brampſton 127 | St. David's biſhop v. Lucy 447.539 
Chettle v. Pound 1746 | Davy's caſe 531 
Child v. Harvey and Lacon 511 | Dawſon v. Howard 129 
Clapcott v. Davy 611 | Dennis v. Earl 194 
Clay v. Snellgrave 576 | Derry v. Duciſſ. Mazarine 147 
Clayton v. Kinaſton 419 | Deſborough v. Kelby 533 
Claxmore v. Searle 729 | Dike v. Polhill 744 
Cinch v. Cudmore 132 | Dimater v. Hooper 101 
43 «ce. Andrews 347 | Dixey v. Fenner 107 
05 Clerk v. Clerk 585 | Doberteen v. Chancellor 329 
17 Clerk v. How | 726 Dod v. Beckham et al 445 
23 A Clerkenwell pariſh v. Bridewell 549 | Dorney v. Caſhford 266 
28 Clifton v. Wells 710 | Doyley v. Burton 533 
17 Clad v. Carter 382 Drage v. Netter 65 
82 Cickroft v. Smith 177 | Drake v. Cooper 273 
17 Css, v. Rogers | 260 | Draper v. Glaſſop 153 
19 Cole v. Davies 724 | Drinkwell v. Foukes 212 
24 Colwell v. Milnes 168 | Drue v. Atwood 328 
79 Coniers v. Rawlins and Man 98. 157 | Duncombe v. Church 93. 233 
53 Cook v. Beal 176 | Duncomb v. Maſon 685 
86 Cook v. Harris 367 | Dunne v. Hinchdy 712 
69 Cook v. Licence 349] - 
29 | Cooper v. Pierce 116 E. 
g6 Caote v. Graham 428 
| Coot v. Linch 427 | Enfield v. Hills 564 
Copleſton v. Piper 192 Ellis v. Ellis 344 
Cotard v. Lewflie 152 Ellis v. Thomas 285 
15 Coſworth v. Betiſon 104 Elſtop v. Thorowgood 283 
83 Courtney v. Bower et al' 501 Emerſon v. Inchbird 728 
20 Courtney v. Collett 272 Errington v. Thompſon 183 
20 Couſin's caſe 620 | Eſcourt v. Cudworth 181 
30 Coux v. Lowther - 597 | Eſſex ſheriff's caſe 136 
95 Cox v. Copping 337 Etherick v. Calendar 191 
80 Coxeter v. Parſons 4423 Ethericke v. Cooper 425 
05 Cremer v. Wiekett sog. 550 | Evans v Martlett 2471 
84 Cromwell v. Grumſden 335 
34 Clifard v. Blandford 78 F. 
o 
46 D. Farow v. Chevalier 478 
73 | \ Faux v. Barnes 174 
77 Dalſton v. Janſon 58 | Fenner v. Miller 117 
th Dalſtoa v. Reeve 77 | a 2 Fetter 


A Table of the Names of the Caſes 


Fetter v. Beal Page 339. 692 | H. 

Finch v. Ranow 610 
Fiſher v. Wigg 622 Hains v. Jeffell Page 68 
Fletcher v. Ingram 69 | Hallet v. Birt 218 
Fontleroy v. Aylmer 239 | Hammerton v. Clayton 631 
Ford v. Bennett 415 Hammond v. lord Jermyn 189 
Foreland v. Hornigolgd 715 Hammond v. Howell 470 
Foſter v. Hexham 427. 475 Hampton v. Lammas 732 
Fox v. Wilbraham 668 | Hanſon v. Helwell 4 
Framework-knitters v. Green 113 Harcourt v. Fox 161 
Freeman v. Bernard 247 Harman v. Owden 620 
Freeman v. Blewett 632 Harper v. Davy 510 
Freke v. Thomas 667 | Harris's caſe 482. 490 
Frith v. Torin 738 | Harriſon v. Britton 233 
| | Harriſon v. Cage 386 
G. Hartford v. Jones 393. 588 
, {[Hartop v. Holt 97 
Garbrand v. Allen 224 | Harvey d Williams 496 
Garret v. Johnſon 576 j Haſtead v. Searle 728 
Geawen v. Surby 117 | Hatcher v. Fineux 740 
Gelder v. Pratt 230 Hatter v. AM 84 
Geerge v. Burr 193 | Hawkins v. Cardy 350 
Gelly v. Cleve 147 | Relliard v. Jennings 505 
Gerard v. Ornald 405 Helyng D. Jennings 133 
Gerrard lord v. lady Gerrard 72 | Hereford earl v. Syly 211 
Gibbon's caſe | 66 | Herbert v. Walters 59 
Gibbons v. Pepper 28 Hermitage v. Tompkins 729 
Gidley v. Williams 634 Hicks v. Downing 99 
Eilborn v. Rack 590 Hicks v. Woodſon 137 
Giles v. Hartis 254 | Higgen v. Martin 230 
Glenham v. Hanby 739 | Hills v. Clerk 188 
Glide's caſe ey 225 | Hill v. Dade 107 
Goodright v. Corniſh 3 Hill v. Vaux 358 
Goring v. Evelin 734 | Hilliard v. Cox 562 
Gree v. Rolle and Newell 716 | Hilliard v. Jeffreſon 212 
Green v. Pope 125 | Hockley v. Lamb 645. 726. 731 
Green v. Watts 274 | Hodges v. Steward' 181 
Grey's caſe 144 | Hodgtinſen v. Star 187 
Groenvelt doctor's caſe 213 | Hodſon v. Trodgin 309 
Grocavelt v. Burwell et al“ 213. Hoe v. Nathrop- 154 
* 252. 454 | Holdin v. Sutton 698 
Grefwick v. Lowihſly 577 | Holdroid v. Liddel 241 
Guilliam v. Hardy 216 Holland's caſe 239 
Hook v. Hawkins 104 
Hock 


in the Flas r VOLUME. 


Hook v. Moreton Page 397 


Hool v. Bel: 172 
Hcoper v. Hunt 612 
Hipkins v. Gcery 744 
Hopkins v. Squib 702 
Hopæin Hugget's caſe 143 
Horne v. Hunter 674 
Horne v. King 644 
Horne v Lewin | 639 
Horton v. Coggs © 181 


Horton v. Hundred of Edmonton 62 
Hug hes v. Viſcount Hereford 44 


Kent v. Priggs Page 331 
Kent v. Wright 732 
King v. Tuck 47 


dinzham 


Kingſton v. Grey 


Kingſton Bowſey pariſa v. Bed- 


513 
745 


King's Langley pariſh v. St. Pe- 

ters 481 
Kinſey v. Hayward 432 
Kirkham v. Whaley 27 
Kirne v. Smith et al' 741 
Knight v. Cale 236 


Hulbert v. Watts 112 
Hunt v. Lawſon 247 
Huſſey v. Jacob 87 
Hyleing v. Haſtings 389 
. 
Jackſon v. Pigott 364 
James v. Fowkes 89 
Jemmot v. Bagus 599 
Jenkins v. Turner 109 
Jeu v. Briggs 331 
Ingram v. Bernard 630 
Ingram v. Foote 708 
Johnſon v. Bewick 711 
Johnſon v. Long 370 
* Johnſon v. Oldham 609 
Jolliffe v. Langſton 342 
Jones v. Axen 119 
Jones v. Bodeener 92. 135 
Jones v. Hart 738 
Jones v. Morley 287 
Jones v. Stone 578 
Foy lady's caſe 148 
Iveſon v. Moore 486 
K. 
Kempe v. Andrews 340 
Kempe v. Crewes 167 
Kempſter v. Deacon 76 


Knight v. Mayor of Wells 80 


L. 
Lacy v. Kinaſtdn 688 
Lacy v. Williams 227.475 
Lake v. Billers et al“ 733 
| Lambert v. Aeretree 223 
Lambert v. Cook 237 
Lambert v. Oakes 443 
Lambert v. Thornton g1 
Lampton v. Collingwood 27 
Lancaſhire v. Killingworth 686 
Lane v. Cotton 646 
Lang ford v. Webber 31 
Langton v. Wallis 399 
Lawrence v. Dodwell 438 
Lawſon v. Story 19 
Lawton v. Ward £7" 
Lee v. Brace 101 
Lee's caſe , 211 
Leigh lords caſe 673 
Leighton v. Theed 707 
Lely v. Green 708 
Leving v. Calverly 330. 695 
Levinz v. Randolph 594 
Leeward et ux. v. Baſely 62 
Llewellyn v. Pincock 233 
Little wood v. Smith 181 
Lockey v. Darby 108 
Loggin v. com. Oirery 131 
a 3 +» Coneve 


A Table of the Names of the Cafes 


London v. Hart Page 146 Moor v. Watts 
London civit. v. Vanacker 496 Morris v. Gelder 
London civit. v. Mood 501 | Moſely v. Coldwell 
Luddington v. Kime 203 | Moſely v. Warburton 
Lugg v. Godwin 393| Mutford v. Walcott 
Lugg v. Lugg 441 
Lungworthy v. Hockmare 444 N. 
Lutſcomb v. Porter 189 
| Nailor's caſe 
M. Naſh v. Hemings 
Machin v. Molton 452. 534 Nelſon v. Hawkins 
Macclesfield carl's caſe 16 | Neſſon v. Finch 
* Mackareth v. Pollard 80 Nevill v. Packman 
Malden corporation's caſe 386. 481 Newdigate v. Davy 
Marks v. Marriott 114 | Newton v. Rowland 
Martin v. Crompe 340 | Newton v. Trigge 
Moon v. Cutrerfor 4 Nicolas v. Killigrew 
Maſon v. Keeling „ * 
Maſon v. White et al! 485 Nicholſon v. Sedgwiek 
Maſters v. Butcher 2 
: 749 | Norman's caſe 
Maſters v. Lewis 56 N a 
orthcott v. Underhill 
Rows 6. 1 | 349 Norton v. Brigs 
_. 573 Nottingham v. Jennings 
May v. King 680 Nurſe v. Fram tog | 
Maynell v. Saltmarſþ RT 0 
Acacoct v. Farmer = O 
Mead v. Death et al' 7424 | = 
Medena v. Kilder 398 | Odes v. Clerk 
Medina v. Stoughton 593 Olderoon v. Pickering 
Meggot v. Mills 286 | Oldfield's caſe 
Melwood v. Leach . 38 | Oliver v. Hunning 
Mendez v. Carreroon 742| Oliver v. Thomas 
Merriton v. Briggs 39| Orby v. Hales © 
Miller v. Tretts 324 | Oſborn v. Poole 
Milner v. Petit 720| Oſmer v. Sheafe 
Mitchell's caſe 348 | Oſwald v. Everard 
Mitchell v. Broughton 673 | Ovell v. Langden 
| Mitchell v. Harris 671 Owen v. Butler 
Mohun lord v. Arthur 636] Owen v. Saunders 
Mois v. Bruereton — 1 
Aonigomery lord's caſe 1 P. 
Alontjoy lord v. lord Bellaſis, &c. 16 a E; 85 
Mor v. Parker | 37 Pain v. Partridge 


Moor v. Riſdell 2 43 Palmer v. Branch 


in the FlasT Volume. 


Palmer u. Hook Page 127 
Palmer v. Stavely 669 
Paramore v. Johnſon 566 
Parker v. Atheld 678 
Parker v. Kett 658 
Parker v. Mellor 217 
Parkhurſt v. Foſter 479 


Parrel v. Scrimſhaw 
Parſons v. Gill 
Partridge v. Ball 
Paſhley v. Seymour 
Paternofter v. Graham 


Pechy v. Harriſon 232 
Pedro v. Barret 81 
Peirce v. Paxton 691 
Pemberton v. Stanhope 598 
Penoyer v. Brace 244 
Penſe v. Prowſe 59 
Petit v. Smith 86 
Petray v. Palgrave 324 
Petre lord v. Heneage 728 
Pett v. Pett 571 
Philips v. Berry 5 
Phillip v. Ketiſon 105 
Philips v. Philips = 721 
Phyſicians coll. u. Levett 472 
Phyſicians coll. v. Salmon 680 
; Phyſicians coll. v. Talbois 153 
Phyſicians coll. v. NI 472 
Pike v. Pullen 183 
Pink v. Rudge 701 
Pinkney v. Hall I75 
Pitman v. Maddox 732 
Pitts v. Gainee and Foreũght 558 
Pitts u. Polhampton 390 
Platt v. Hill 381 
Pollard v. Gerrard 703 
Pool v. Gwynn 231 
"ooley*s caſe $12 
fee v. Cook 63 
rince v. Moultqn 248 
2 v. Johnſon 669 
rynn v. Edwards 47 
Pullein v. Benſon 340 
Pullen v. Purbeck 


Pullen v. Palmer 
Pyke v. Crouch 


R. 


Raines Sir Richard's caſe 
Rawlins v. Turner 

Read v. Hudſon 

Redding v. Lion 
Redwood v. Coward 


Page 496 


739 


262 


736 
610 
405 
147 


Rex, &c. v. Abingdon Mayor 559 


v. Alberton 


395 


v. Andover borough 710 
v. Barber-ſurgeons com- 


pany 584 
v. Beare 414 
v. Bernard 94 
v. Birch doct. et al- 23 
v. Bithell 47 
v. Bradford 366 
V. Broome 271 
v. Broughton inhab. 426 
v. Browne $592. 609 
v. Burdett 148 
v. Caiſter inhab. et Ec- 

cles 683 
v. Chalke 225 

v. Chandler 545. 58x 
v. Cheſter epiſe. 292 

v. Cole 445 
v. Coventry major, &c. 
391 

v. Coufins 620 
v. Cranmer 72 
v. Croſby 39 

' v. Croſs et al? 711 
v. Davies 63 

v. Daviſon 603 

v. Dawes 722 

v. Dorny 610 

v. Douſe 672 

v. Ely 35 
v. Everard . 638 
v. Exeter major, &c, 223 
V. Fell 424 
24 Rex 


A Table of the Names of the Cafes 


Rex, &c. v. Fitzgerald Page 706 
v. Flint 442 
v. Foſter 475 
v. Fowler 586. 618 
v. Fuller 3og 
v. Gall 370 
v. Glide 225 
v. Goate 737 
v. Grey 144 
v. Griepe 256 
v. Harris 440. 482 | 
v. Harris and Duke 267 
v. Heapes et al 484 
v. Hertford corp. 426 
v. Higginſon 537 
v. Ingram et al 215 
v. Keite 138 
v. Kempe 49 
v. Kendal and Koe 65 
v. Knight and Burton 527 
V. Knightley 482 
v. Knollys 10 
v. Lamb 6cg 
v. Larwood * .- 29 
v. Leaſon and Edwards 61 
v. Lewin 261 
'v. Malden corp. 481 
v. Marks { "0 
v. Mile-end inhab. 676 
v. Morgan 710 
v. Morris 337 
v. Newbury 143 
v. Newman 562 
v. Orme and Nutt 486 
v. Owen 160 
v. Payne 729 
v. Penny 153 
v. Pheaſant 548 
v. Price © 603. 618 
vi. Raines 361. 571 
„ 391 
v. Rener 143 
v. Rice 138 
u. Rippon major, &c. 563 
v. Rillip paroch. 394-425 


Roh v. Hunt 


| 


Rex, &c. v. Roberts P. 475. 712 
v. Saliſbury | 

- Sanchee et al” 

Savage et al” 

Slaughter 

Speed 

Stone 

Symonds 

. Toler 

. Tucker 

Turner 

. Wangford inhab. 

Webb 

Whiting 

Woodward 

Worſenham | 
v. Vaites 5 

Reynolds v. Gray 

Reynoldſon v. Blake 

Richards v. Cornford 
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SY 2 1 ad Se Aide oa bid 8 24 


1 _ 


| Rex & Regina ver/. Tucher. Tow * 
D EOGIVALD TUGKER brought a | writ- of O ug 
error to reverſe his attainder - of high treaſon, ment for bigh 
before the juſtices of  gaol-delivery in'Somerſethhirs, den it muſt 
n 2 Jac. 2. for having been in the rebellion of the duke of vocally that the 
Wonmouth. The counſel for Tucker aſſigned ſeveral errors criminal owed 
n the record, but all were over-ruled except two; one, — 
That the words contra ligeantiae ſuas debitum were omitted in Skins. 360.425. 
he indictment; the other, That the words /ecreta memöra 44*-Carth. 317, 
mputentur were omitted in the judgment. This caſe was ere Hypo 
often argued by counſel, as well for - the king as for Tucker ; Salk. 630. and 
nd this term the judges gave their opinions ſeriatim, that pore ar large 4 


e attainder ought to be reverſed. And the reaſon of their eng es 


llegiance is the mutual bond between the king and bis ſub- Mg. Co. Lirts 


ects, by which the _ſubjeas owe duty to the king, and ">> h — 
dp king protedion to his ſubjects und (5) treaſon. is 2-59- Folt,W6, 
he breach and violation of that duty Gt allegiance which — 778 

e ſubject owes to the king. If there is no allegiance, there 4iQmen. G. 6. 
an be no treaſon. Where the king does not owe protec- £4.1780-p- 507. 
ion to the crimina!, nor the criminal allegiance to the king, 49 * 
he criminal cannot be a traitor (c). For this reaſon an the award quod 

lien enemy cannot be indicted of . treaſon, but ſhall be tried cem mambra 
nd executed by martial Jaw. 15 Hen. 7. Perkin War- — 2 
eck's caſe. 7 Kep. 6. 5. Caluin's caſe, (4) But an alien the judgment in 


C. Skinn. 338. 
4 


%) Co. Lit. 1ag. a+ b) Fog. 1 Bl, Com. () 3 Inft. 17. 
. S 1H: Þ. G. 7 1 e . ee : (4) Co. 
re 171. yer 145. 3. an margine. 1 H. P. C. e. 10. p. 5 
Hawk. c. 17. & 54 1 Bl, Com. 370. Foft. 185. f. 3. $ Bac, Abr. 109. * 
Vol. I. 3 | king, 


eſolution (wherein they are all agreed) was, for that (@) 145. a. and ia 


riend, who abides in the kingdom, owes allegiance to the fan 5+ | 


Mod. 163. Carth. 317. It la omitted 3138. 210, 811, Co. Eat. 435. 423. To 


N 
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king, and therefore he may commit treaſon; and if he does, 
his indictment ſhall be contra ligeantiae ſuag debitum. The 
caſe of Stephono Ferrara de Gama and Emanuel Lewis Tinoco, 
7 Rep. 6. a. Calvin's caſe, A fortiori in the caſe of a man 


naturally born a ſubject to the king, the indictment for trea- | 


Inditments fon ought to conclude ſo; As to what was ſaid by Levina & 

89d by mpeg. and Gould ſerjeants, that the omiſſion of theſe words was Bl 

tion. D. acc. ſupplied by the words ligrantiam ſuam minime ponderans, and 

— 529. 1467. by the other words which follow after, contra dominum regen 

Cros Jac. 40. verum naturalem at 6 dominum ſuum, which words (as 

and vide, 5 Co. they ſaid) neceſlarily imply, that Tucker was a liege ſubject | 

104. . Go.Lit- to the king, and ponſequently that this treaſon was com- 

+ oy 25. mitted by him ce ligeantiae ſuae debitum : the court gave 

6. 54 tor2g. this anſwer; that indictments cannot be made good by im- 

plication. St. Pl. Cor. 96. 4. As to the omiſſion of the 

words ſecreta_membra amputentur in the judgment, juſtice 

Samuel Eyre gave his opinion, that the attainder ought not 

to be reverſed. for this reaſon, becauſe there is à multitude 

of books which warrant that omiſſion. But juſtice Giles 

| Syre ſeemed to think, that theſe words ought to be inſerted 

in the books, becauſe the conſtant practice now warrants 

it; but by reaſon of the multitude of precedents in the 

books, doubted as to the point. Halt chief juſtice would 

not give any opinion upon this point, But for the other 

Cho. P. C. 186. reaſons. the attainder was reverſed, And upon error brought 

in parliament this judgment of reverſal in B. R. (2) was 
affirmed Jan. 23, 1694-35. cn zenten. 

Note; Holt Ch. J. declated, Mich. 7 Will. in argument | 
on the caſe of the (5) king and alcot, that in this caſe of 
the king and queen and Taster, no notice was taken of the 

omiſſion of the words ſetreta membra amputentur, neither in 


Ace, Sho. P. the king's bench nor in parliament ; but that the judgment 
C.'137- was reverſed only for the omiffion of the words contra li- 
Leantiae ſuas debitum-in the king's bench, and for the fame 
"0 reaſon the judgmen. was affirmed in parliament. 5 
„e majotity of one voice only. 3 Lev. 396. (5) Th mb, 369" 
0. 8 4 2 rep Salk. 2 Rol 6.280 Er om ER 
does this clecumſtance” appears 0138 . 7 | G is 


. 


Jntri Paſck. 3g. ag x | * W. * 
FF ne. 
C, B. Rot. 653. 1e 6 | p , 

EN os gr S8. c. Lev. 367. more at large, 


FL SUMPSIT for ſees due to the plaintiff as an 
attorney. The defendant pleaded the ftatute of limi- 
/ tations, - On a demutrer by plaintiff, adjudged u good plen, 


$ <4 


=o 696 * 
* 
* ® — - 4 
. 4 
- 7% „ 
-. 


99 

7 # 

* * 1 
* 

— . 
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Goodright 
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Goodright ver/. Corniſh, _—_ 


B. R. Rot. 207 


8. C. Comb. 284. Holt 227+ 12 Mod. 52. Skinn. 408. with the argu- 
zents of — agg Mod. 255. rather more at large, 246. 1 Eq, Abr. 


- trea- Wir. Device . pl. 144 Ed: 7756. f. 16h. Under a devi 
4 J E 4. 4s M E N . Special verdict that 7 n Knolls — 
1 ſeiſed of the lands in which, c. had iſſue Fohn and of the body of 


„ and chard bis ſons, and deviſed the lands to Fobn for fifty an who für 0 
regen ears, if he ſo long lived, (a) remainder to the heirs male years, it he fo 
1 2 f the body of John, and for default of ſuch iſſue, remainder long lived under 
ubje 


o Richard in tail male, remainder to the right heirs of the ne on Sone. 
eviſor : the deviſor died. Fohn the ſon ſuffered a common is only limited 


gave covery to the uſe of himſelf for life, and after to the de- „Gee e 

42 ndant in fee: the plaintiff claimed under Richard, viz. anceſtor docsnot 

9 — ſſee of the eldeſt fon of Richard. And it was adjudged, take an eftate 
ce 


„That this limitation to the heirs male of John, was not Bu, 5: C: 3 


t not n executory deviſe, but a plain contingent remainder. 2. 245. pl. 4. R. 
itude That it was ill, becauſe there was no freehold to ſupport acc. 1Wilſ.225, 
Giles „and therefore that the remainder over to Richard well 3 BI. 
reed pok effect. And judgment was given for the plaintiff. such device if it 
rants 


Leon. 70. Challoner verſ. Bowyer. (c) dae freehold 


to ſupport it is 
did 2s @ remainder. 8. C. cit- and agr. Fearne. 207. R. acc. pott. 37. And ſo is it as an exe - 
tory deviſe( h if limited per verba parades. And as a remainder 8. C. cit. 2 P. Wms. 56, 
t. and dub. Fearne 426. R. acc» poſt, 37. D. acc. Raym. 83, ſad R. cont. 2 P. Wms. 28, 
Will, Bl. and Burr. 207 ſupra. : 
(a) Note the words of this deviſe according to Salk. 1 Eq. Abr. and 3 Danv. ubi ſupra and 2 
Ws. 56 were ** And as to my inheritance after the ſaid term I deviſe the ſame, c. 
(5) Vide Salk. ubi ſupra. (e Note the two latter points were unneceſſary to the deter- 
ination of this caſe, and ſo the court conſidered them, Vide Salk. 1 Eq. Abr. 12 Mod, 


27 ad Comb, «bj ſupra. 

f the l Intr. Trin. 4 
er in Orby verh. Hales, 3 
ment s. C cit. 4 Mod. 353. 

a li- 


T was adjudged in this caſe, Mich. 5 Will. & Mar. that R. cont. Salk, 
| if the juſtices at the quarter ſeffions make an order, by G3. Elie, 5 ga 
rtue of 2 JF. & M.c. 15. for the diſcharge of poor pri- f a 
dners, which order is not warranted by the ſtatute, (as if 
e priſoner was in execution for more than 100 /.) and the 
heriff — the priſoner accordingly, he ſhall not be 
able to an eſcape. Ex relations m'ri place. 
Qu. Becauſe in that caſe the juſtices had no juriſdiftion, and 
the ſheriff is bound to take notice at his peril for what ſum 
his priſoner was charged in execution Þ 


, | Intr. Paſch. 6 
Richards ver/ Newton, Will. & Mar. 
* $. C. Comb. 298. Salk. 296. Skinn. 6g. REY 
Imi- 


N ſcire facias againſt an executor, upon a judgment General plene 

againſt the teſtator, he pleaded plene — gene- . 1 

vn a judgment bad ſpecial demurrer. R. acc. Cro, Eli 793 and 853. 

Was, 117+ R. cont. Of, 1 Ex. * Ka 150d. _ 1 Sar 1 
B 2 rally. 
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rally. The plaintiff demurs ſpecially, becauſe the defendant 4 
hath not ſhewn how he hath adminiſtred. And it was ad- 
judged not to be a good plea. Mich. 6 Will & Mer. Ex 


relationi m'ri place. 


Vide Al. 47. Qu. How it would have been upon a general iden * 


or if iſſue had been joined thereon? 


Mete; in 4 Mod. 296. this very caſe is flated to have been 4 
on a general demurrer, and the court are made to determine in | 


. 
Op 75 | Hanſon verſ; Hellwell. 


R. acc. Cro. N treſpaſs the writ was, Duare bona et catalla ſua cepit ; | 


mn oe By and the count was of a cow. Not guilty pleaded, and 


aun vide 5 G. 2 verdict for the plaintiff, Judgment was arreſted, Mich. 
z. 6. 13. f. . 5 Will, & Mar. See Hob. 37. F. N. B. 68. 20 Hen. 6. 


42. 7 Ed. 4. 31. Leiv. 35. 211. J. Ex relatione m'ri 


. 
Intr. Hil. 5 Foo 


C. Rot. Maſon verſ. Cutterſon. 


1700. 


— Ron N treſpaſs and falſe impriſonment the defendant juſtified 
R. acc. Str. 908. under an arreſt by virtue of a warrant, &c. and ** he 
& vide poſt. 73. detained the plaintiff until he paid him 1 s. and 4 d. for fees, 
And judgment this term, was given for the plaintif, be- 

cauſe the defendant could not detain for his fees, Ex "rela 


tione m'ri place. 


Ball wer/. Rowe. C. B. 


Court will ak. T N debt for rent. The deſendant pleaded an eviction by 
of a Trinity - elgit, 11 15 Fuly, And adjudged, Mich, 5 Will. & 
A Mar. that che elegit was wid, for the court will take notice 
Dare that it was teffed out of term. Ex relations m'ri place. 

urr. 25 


Paſch. 6 Wu. Naſh ver /. Hemminge, 


& Mar. 
JNDEBITATUS 4 for ſo much money 


pro uno dolio vini pyracei, Anglice perry, Upon a de- 
. adjudged for che w Ex relations mri Place, 


wan = Term. Trin. 
2:08 6 Will. & Mar. B. R. 1694. 
8, Jobn Holt Chief Juſtice. 


irrer, 


S William Gregory 
r been 0 Sir Giles Eyre Tuſtices, 
me in 


Sir Samuel Eyre 


Philips ver. Bury. ä 2 
. d Ar. * 
epit ; | 8. C. Comb. 265, Holt 715, 1. Show: 360, with the arguments of counſel, 
and Mod. 106, very fully with the reſpective opinions of the judges, and ſeveral 
Vich aterial differences in the ſtate of the caſe, Skinn. 447. which report is pro- 
5 6. ably the moſt accurate, Skinner having been counſel in the cauſe in the houſe 
+ Us f lords, 


* HE plaintiff brings an "—_— againſt the de- it the members 
fendant for the rectory houſe of Exeter college in of a college pro- 


Oxford, and declares upon a demiſe to him by jen ihe victor 


Hohn Painter, &c. (a) Upon the 2 iſſue pleaded the into the place 
ury find a ſpecial verdict, They find, that Exeter college in be has appoints 


Dxford (to the rectors and ſcholars of which the rectory - 82828 


zouſe in which, &c. appertains) was founded by Walter nifration of an 


. a . hi 
Stapleton biſhop of Exeter, for a rector and a certain num- 92th by him | 


der of fellows: that the rector and fellows are a body po- „ter concern 
tic, Cc. incorporated by letters patent of queen Elizabeth ing the ſervice of 


y the name of re#or and fellows of Exeter college in Ox- de citation is 
rd, Sc. They find — — of the college, 1. 1 
They find one which appoints the biſhop of Exeter and his where the viß- 
ucceſſors to be viſitors; but that he ought not to viſit ex tot muſt have the 
rio, but once in five years, (unleſs he be requeſted by nv of the 
e rector and four of the ſeven ſenior fellows) and that jows to the re- 
is viſitation ought not to continue longer than three days: 7oval of Parti- 


hey find alſo another ſtatute, which enables the viſitor to ou — 


leprive the rector, (c) if he obtain the concurrent aſſent of ſuch members 


e ſeven ſenior fellows, in caſe the rector miſbehave him- 22 


elf. They find another ſtatute which enables the rector to conſeat is never- 
jeprive any of the fellows, for incontinency, &c. The jury thelefseſential 
nd further, that the defendant Dr. Bury was rector of this be removal, 
xeter college A. D. 1689. 1 Will. & Mar. That he upon 

(s) In Skinn. and 4 Mod. obi ſupra there is a ſpecial plea and replication, and the iſſus 


rektor or not. . 

(5) In Skinn. ubi ſupra, it is ſtated that on the next viſitation day the biſhop cauſed the ad- 
miniſt-ation of this oath to be regittered z without which circumſtance Mr. J. G. Eyre is repte- 
ented to have been of opinion that the adminiftration of the oath would not have amounted 
d a viſitatorial act; and Mr. J. Gregory is made to rely in ſome degree on that circumſtance z 
nd Mr. J. 8. Eyre is ſtated to have conſidered the hearing of the appeal in March 1090, as 
vificatorial act. | : 
(e) In Skinn. and 4 Mod ubi ſupra, this ſtatute is ſet out in very different terms; and 
lolt C. J. is made to argue that upon the very words of it the viſitor had an unconditicnal 
| of removal; and Mr. | G. Eyre and Mr. J. Gregory are ſtated to have reaſoned upon 
j Which bad the terms of it been ynequivoea), they would not have done. 


B 3 the 


at he 
fees, 


' 


— — 8 
— —-— ——— 2 
4 * 
. 
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On the rever- the 16th of Ofober. in that year deprived Mr. John Colmer, 

alto, 28 one of the fellows, for incontinency : that John Colmer en- 
ſendant, anew tered his appeal with the biſhop of Exeter viſitor of the col- 
Judgment hall Jege, who after having heard his appeal, ſent his chancel- 


— be. lor in March 1690 with him to the college, to reſtore him: 


appears to have that the rectot and the ſeven ſenior fellows denied to give "2 
any cauſe of him admittance : they find, that the biſhop of Exeter iflued Bi 
his citation, for appointing a viſitation the 16th of June fol- 


action. S. C. 
Skinn. 514. : „ 6 
4 Mod. 125. lowing, which citation was ſerved upon the defendant, then 


Sake 493 rector, by Webber: that the biſhop upon the 16th came to the 


— 479. college, where he found the gates of the college ſhut againſt 


R-acc.Salk.262, him, ſo that he could not obtain admiſſion: that the biſhop 


: Ney then and there adminiſtered an oath to Mebber, concerning 


129. 1Lev. the ſervice of the citation, They find, that upon the 20th 
= 5 — of Fuly in the ſame year, the biſhop iſſued another citation, 
— for appointing a viſitation to be held the 24th following : 
2490. lee alſo they find, that upon the 24th the biſhop held a viſttation : 
. ;; that upon the 25th he ſuſpended five of the ſeven ſenior fel- 
F. N. B. 19 D. lows for contumacy: that upon the 20th, with, the conſent 

b of the then ſeven ſenior fellows, he deprived the defendant | 


The houſe of then rector, for contumacy: the jury find that Mr. John 


— peets open Painter was made, &c. re Sor, and entered in the premiſes, 


*ore them, 


- 


may if there was and demiſed to the plaintiff for five years, who en- 


2 — tered: that the defendant entered upon him, and that the 
judement. 8, C. Plaintiff brought this ejectment. Et ſi ſuper totam materiam, 
Skinn. 514+, 4 &c, ; 

Mo1.125 .Salk. 

493+ Holt 402. Carth. 180, 319. 

After ſeveral arguments at the bar in this caſe, the court 

of king's bench was divided in opinion, vix. the three puiſne 

ju ges, Gregory, and Giles Eyre, and Samuel Eyre juſtices, 
were of opinion, that judgment ought to be given for the 
defendant. Holt chief juſtice contra held, that it ought to 
be given for the plaintiff, 09 ati, 

The three judges who argued for the defendant, made 
two points in this caſe, 1, If the king's bench bad any 
juriſdiction to examine into the proceedings of the viſitor 
of the college, and to give relief to the party oppreſſed by 
them. 2. Admitting that the king's bench had a juriſ- 
diction to examine the proceedings of the viſitor; if bis pro- 
ceedings in this caſe were warrantable by the ſtatutes of the 

college, or any law. | 
R. B. correts 1. As to the firſt point, they reſolved, that to the king's 
aides. bench belongs authority, not only to correct errors in ju- 
cee  dicial proceedings, but other.errors and miſdemeanors ex- 
trajudicial, tending to the oppreſſion of the ſubject, for 
: wich they relied on 11 Co. 98. a. Bages caſe. ki 
College a lay 2. They held that a college was a temporal or lay cor- 


corporation. 


acc. Bl. Com, Poration, of the ſ me nature with an hoſpital. And they 


0 --- took the difference in Bagge's caſe 99. b. that if a * 
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patron of an hoſpital, he may viſit it, and depoſe or do- 
Wive, upon good cauſe, the maſter; but if he deprive him 

Without juſt cauſe, and by colour thereof the maſter be 
ancel- ae, be ſhall have an aſſiſe, becauſe the common law 
4 * u not permit any perſon grieved to be without remedy. 


olmer, 
er en- 
e col. 


/ $2 though the founder had an abſolute power over his 

iNved undation, yet he could not exclude the juriſdiction of 

we fol- . common law; (a) no more than if a man ſhould de- (=] P. acc. 

| then e lands between 4. and B. and his intent was, that if 1. 2 Wil 14g. 
to the y difference ſhould ariſe between them about the lands, it 

gainſt BG ould be determined by J. M without proceſs; this ap- 


ſhop dintment would be vain, and the party grieved might have 


rning . remedy by the law. Beſides that the law will not allow 
20th | y cuſtom, which in any manner may tend to the ſupport 
ation, f arbitrary power, Litt. ſef?. 12. Co. Lit. 141. a. and 
ing! dr this reaſon will not permit the viſitor to be without con- 
a> oul. And for theſe reaſons they were of opinion, that 


ey had here juriſdiction (the whole matter being found 
pecially) to examine and correct the erroneous proceedings 
Wif they were ſuch) of the viſitor, But they agreed, that if 

e ordinary deprive a maſter, who is eccleſiaſtical, with- 
ut juſt cauſe, he ſhall not have an aſſiſe, becauſe he hath. 
ther remedy by — Aff. 29. 31. 13 Rep. 70. Dy. 

a. Goveney's Caſe, Dyer 273. a. 

6 to the ſecond point, it = proceedings of the viſitor 
re warranted” in this caſe by the ſtatutes of the college, 
r any law, | | 

I. Firſt they reſolved, that the common law takes no 
otice of viſitors ; but that they were introduced by the can- 
n law, (b) which law obliges not the ſubjects of this (5) acc. 1 Bl. 
ealm, unleſs it be incorporated into the common law by om. 792 39. 
ct of parliament, or received time out of mind, &c. and 
hen it is become part of the common law. But the canon 
aw concerning viſitors hath not been incorporated into the 


nſent 
1dant | 
John 
niſes, 
en- 
t the 
riam, 


nade ommon law by any of theſe means, and conſequently is 
2 ot binding to the ſubject. But the means, by which the 
by proceedings of the vititor ought to be tried and examined, 


are the ſtatutes of the college; and therefore it is now to 

de ſeen, if he hath! purſued the authority that they have 

given him: for they were of opinion that he had but a bare 

uthority, and conſequently (c) any act greater or leſs than (e) Vide Co] 
as warranted by his authority, was void. it. 258. as 


ng's 2. They reſolved, that the viſitor had not here purſued Dyer 62, a» 
. he ſtatutes of the college, for two reaſons. 1. Becauſe 
ex- hey held, that the adminiitring of the oath to /Yebber 


as 2 viſitatorial act the 16th of June, and for this reaſon, 
accounting that day one of the three days of viſitation, he 
ad not any authority to viſit upon the 26th of Fuly, upon 
rhich day he deprived the defendant, becauſe the ſtatutes 
provide expreſsly, that he ſhall not hold a viſitation but 
"4 once 


; vide I Bl, Com- 


b e 


be 8 r. 798. 1 and his heiis to be viſitors. For viſitation (by him) was 


N Office of viſitor. 


* that he may have an aſſize, and that a college and hoſpi- 
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once in ſive years, unleſs he be tequeſted by the rector and 
four of the ſeven ſenior fellows, (which was not as the 
jury bath found in this caſe) and that the viſitation thall not 
continue more than three days; but the 26th of Fuly (ſup- 
poſing the 16th of June to be one of the days of viſita- 

tion) was the fourth, and conſequenily all acts done upon 
it void. 2. The ſtatutes appoint that che vifitor ought to 
have the concurrencm of the ſeven ſenior fellows to the de- 
pri vation of the rector; but they were of opinion, that the 
ſuſpended fellow continued ſellows, notwithſtanding the 
ſuſpenſion, and ſor that reaſon, the viſitor in this caſe had 
not the concurrence of the ſeven ſenior fellows, and there- 
fore the deprivation of the rector was void. And for theſe 
reaſons, judgment by them ought to be given for the de- 


= a. a © > S_-- 7 =. 


—_— — TY — 


- Sidame. ..: 1 | 
Two forts of Hut chief juſtice cuntra lor che plaintiff argued, that there 
Vide 1 Bl. Com. are two ſorts of corporations, the one conſtituted for public 
470. government, the o her for private charity. The firſt, be- 
— hag ing duly created, (a) although there are no words in their 


creation, for enabling their members to purchaſe, implead, 
or be impleaded, yet they may do all theſe things, for they 
are all neceſſarily included in, and incident to the creation. 
| 10 C. 30. b. 1 Ro. Abr. 513. Tit. Corporations. G. pl. 2. 
What corporati- And theſe ſorts of corporations are not ſubject to any founder, 
ons are vitead'e or Viſitor, or particular ſtatutes, but to the general and 
„81. common laws of the realm; and by them they have their 
Ed. 2 maintenance and ſupport. But the laſt ſort of corporations, 
Cro. Jac. 6. Which is conſtituted for private charity, is entirely private, 
and wholly ſubject to the rules, laws, ſtatutes and ordi- 

Founder, with. mances Which the founder ordains, ard to the viſitor whom 
out appointment he appoints, and to no others, and if the founder has not 
ws 1 appointed any viſitor, then the law appoints the founder 
Bl. Com. 480. not introduced by the common law, but of neceſſity was 
created by the common law. 10 Rep. 23. a. the caſe of Sutton: 
Hoſpital. Patronage and viſitation riſe from the 
founder; and the office of the viſitor by the common law 
is to judge according to the ſtatutes of, the college, to ex- 
pel and deprive upon juſt occaſions, an to hear appeals of 
courſe. And from him, and him only, the party grieved 
ought to have redreſs ;-and in him the founder hath re- 
- poſed fo entire confidence that he will adminiſter juſtice 

Nis determina - impartially, that his determinations are final, and exami 


tion final able in no other court whatſoever. . 
R. acc. T. Jones { 7 | , 
75-1 Wilſ. 206. Semb, acc, 1. Mod. 82. adm, Str. 798. D. ace. B. R. H. 218,219. Burr. 200. 
Cowp. 322. X Y Rd i : 

College and hoſ- - As to the objection of the other ſide, that if the maſter 


pital of the ſame of an hoſpital be deprived .by the patron without juſt cauſe, 


tal are of the ſame nature; he agreed, that a college and 
boſpital were of the .ſame nature; but as to the objection, 
9 A. | that 
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that the maſter may maintain an aſſize, he anſwered, that the Mafter of a col- 
maſter could — maintain an affize, becauſe he is not ALIEN 
ſole ſeiſed; and of that opinion, he faid, Hale chief juſtice therefore cannot 
had been often heretoforey and for this reaſon he denied —— 
the opinion in (a) s and (5) Bagge's caſes to be law, 175 — — 
2 Hale chief juſtice had done te; beſides that theſe b. 
caſes-are-grounded upon an error, for they rely upon the 

8 Af. 29, 30. for warranting that opinion, where in truth 

the Tr does not warrant any ſuch opinion, | 


2. He was of opinion, that the proceedings of the biſhop in 
this caſe were well warrantable by law ; for (by him) the 
arrival of the biſhop at the college the 16th of June, and the . 
adminiſtring of the oath to Webber, were not viſitatorial acts, 
becauſe the gates were ſhut againſt him, ſo that he could not 
obtain admittance. : 


3- By him alſo, contumacy 'was a good cauſe of depriva- Contumacy 
tion, which all the other juſtices agreed, and then (by him) —— 
although the ſuſpended fellow continue fellows till, and al- 
though the viſitor had not the concurrence of the ſeven ſenior 
fellows to the deprivation of the rector, according to the ſta- 
tutes of the college; yet the deprivation in this caſe was 
well warrantable by the law; becauſe that (by him) the viſitor 
by the common law had the ſole power of depriving as in- gene-, 
+ cident to his office, which the founder, having created him 3 

viſitor, could not reſtrain; no more than if the (c) king vation. | 
creates a corporation of a mayor and aldermen, with a clauſe 6 ny 11 
in the patent, that upon the death or amotion of any of the 514. 1. 50. 
aldermen,the mayor and the other aldermen may within eight * Daov. Abr. 
days after the death or amotion of the- alderman, ele& 35: fl. 5: 
another in his place; although no election be, made within the | 
eight days, yet they may make election at any time after; for 
the power of election is incident to them as being a corpo- 
ration, (d) and the affirmative power in the patent could not (% Poſt. zt+ 
take away the implied power given to them by the law. 1 
Roll. Abr. $13. For which reaſons he was of opinion that the 
biſhop in this caſe had not done more than the law approves. 
But however that be, He concluded, that this college was 
a private corporation, that the founder having created the 
biſhop viſitor, the juſtice of his proceedings was not exa- 
minable in this court, or in any other; for which reaſons 
he was of opinion, that judgment ought to be given for the 
plaintiff, But the three other juſtices being of a contrary 
opinion, judgment was entred for the defendant. | 


Upon a writ of error brought in parliament (becauſe this Sho. P. C. 34 
was by original) the judgment was reverſed. And after. Vn. 491+ 
wards in Hilary term 1694. Sir Edward Ward attorney ge- 
neral, and Mr, ſerjeant Pemberton, moved, that this court 

. would 


The record it - 
felf is removed 


out of Y R. in- 
to the houſe of 


tords by ortor. 
When the ex- 

uer cham- 
ber Hall enter 


- the newjudg- 


ment upon re- 
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would enter judgment for the plaintiff; for judgment ought 
to be entred, and that ought, to be, either by this court, or 
the houſe of lords; but the houſe of lords cannot enter 
judgment, becauſe they have only the tranſcript of the re- 
cord, therefore this court of King's Bench ought to do it, 


ne deficeret juſtitia. And they compared it to the caſe of Faldo 


verſ. Riage, Yelv. 34. where upon judgment in B. R. for 
the defendant in treſpaſs, error was brought in the Exche- 
quer chamber, and the firſt judgment was reverſed, and upon 
the record returned in B. K. the court there gave judgment, 
that the plaintiff ſhould recover; otherwiſe, they ſaid that 


the law would be defective; and a precedent was ſhewn 


is; IWinchcombe's caſe, 38 Eliz. where the ſame courſe was 
en. | 7 4 

But by Holt chief juſtice, The houſe of lords have in judg- 
ment of law the true record before them, and not the tran- 
ſcript ; for the writ of error ſays, recordum et proceſſum, and 
not tranſcriptum. And he took this diverſity ; if ejectment is 
brought in B. R. and upon ſpecial verdict judgment is given for 
the defendant, if upon error in the exchequer chamber this 
judgment be reverſed, the exchequer chamber ſhall enter 
the new judgment for the plaintiff ; but if it had been given 
in B. R. for the defendant upon demurrer, and this judg- 
ment reverſed in the exchequer chamber, the king's bench 
ſhall enter the new judgment for the plaintiff; becauſe. the 


1 exchequer chamber could not award a writ, of inquiry of 


award a writ of 
Inquiry of da- 


Miſnomer 
abates an in- 
ditment R. ace. 


damages. He ſaid further, if judgment be firſt given for the 
plaintiff, and this judgment be reverſed upon error, the de - 
fendant is in flatu qua, and there he has no need to enter a 
new judgment. But when judgment is given firſt for the 
defendant, and this is — upon error, a new judgment 
ought to be entred, to put the plaintiff in poſſeſſion of that 
which he demands. And it was adjudged by all the court 
in the principal caſe, that the king's bench cannot enter the 
new judgment for the plaintiff z becauſe when the king's 
bench. had given judgment upon the, original, it had wholly 
executed its authority, ſo that it could do no more. And 
there is no precedent that ever the king's bench did enter a 
new judgment upon a reverſal in parliament of a judgment 
given in B. R. And afterwards, upon application to the 
houſe of lords, they gave the new judgment, as Holt chief 
juſtice reported in B. R. Mich. 8 Will. 1696. 


Rex & Regina ver/. Knollys. 


8. C. Salk. 50g. 3 Salk. 242. Comb. 273. more. at large Skinn. $37. and 
with the arguments of all the judges 12 Mod. 55. 

N indictment was found at Hicks's Hall againſt the de- 

fendant by the name. of Charles Knollys eſqz for the 


Cro. Ellz, 224. murder of captain Lawſon, (who had married the ſiſter of the 
Vile 1. H. f. e. 3. A peer indicted for murder by his chriſtian and firname as a commoner 


may plead the miſnamer 


in abatement 8. C. C 97. N 
N 1 defendant 


— pp ⁵²—ͤ yy ag gas ww woHrw ws ,L © c . ,. 4  * 
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1 endant] and this indictment was removed by certiorari In fuck plea the 
7 — the * bench, where the defendant pleaded a miſno- — 
nter mer in abatement, viz. that William Knollys viſcount Wal- the place from 
re- I, gſerd, by letters patent under the great ſeal of England, A 
it, (which he produceth in court) bearing date the 18th day Eagland. 
alis ef Ae 2 Car. 1. was created earl of Banbury, to have Nor, if he fhews 
for and to hold the dignity to him and the heirs male of his that — 
; N was dy patent, 
he- body lawfully begotten, oc, that Wi illiam had iſſue Nicolas, that he is one 
pon who ſucceeded Wiliam in the dignity, from whom the dig- of the peers of 


nity deſcended upon the defendant, as ſon and heir to Ni- England. 


nt 
hat cala ; at hoc paratus eft verificare, & c. The 2 general are}; prov 
| replies to this plea, that defendant, upon the thirteenth by deſcent con- 


of December 4 Will. & Mar. preferred a petition to the houſe _—_— to the Pe. 
of peers, then in parliament aſſembled, that he might be 8. C. Carth. 
tried by his peers, and that after long conſiderations and 297. 

debates the houſe of peers diſmiſſed his petition, ſecundum le- —_— — 
gem parliamenti, and diſallowed his peerage, and made an upon a petition 
order, that the defendant ſhould be tried by the courſe of for a trial by his 
the common law, &c. To this replication the defendant de- OED 
murred, and the attorney general joined in demurrer. And and direQing | 
after divers arguments at the bar by Sir Edward Ward at- that he — d 
torney general, Sir Thomas Trevor ſolicitot general, Sir Mil. mon law, ir no 
liam William king's counſel for the king and queen, and by anſwer to ſuch 
ſerjeant Pemberton, ſerjeant Levinz, and Sir Bartholomew 13 C. 
Shower for the defendant, this day, viz. the 20th of June, * 
the court of king's bench in ſolemn arguments at the bench 
unanimouſly gave their opinions for the defendant, But 
becauſe the reaſons of Sir Samuel Eyre, Sir Giles Eyre, and 
Sir William Gregory juſtices, were comprehended in the argu- 
ment of my lord chief juſtice Holt, I have omitted them 
here to avoid repetition, and have only collected here the 


following imperte& notes of his moſt excellent argument. 


He ſaid at the beginning, that ſince this caſe was of ſo 
2 importance, that in ſome manner all the nobility of 
ngland had ſome concern in it, and ſince this caſe had 
ziven occaſion to many debates-in the houſe of lords, and 
e there were many perſons of great quality, who had 
made refleQions upon the judges of the king's bench, for 
not having before this time brought the defendant to his 
trial, he hoped that the audience would give him their par- 
2 if he examined the queſtions, hereafter ariſing, a little 
at large. 


In this caſe (he ſaid) two queſtions would ariſe, 
1. If the plea be good? 


2. Suppoſing it to be ſo, if the replication confeſſes and 
avoids the plea ? 
To 
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To the plea (he ſaid) the counſel for TG IF 4 


three exceptions. 
„That i it hive not e appear that Banbury is in England. 


2. That Mr. Knollys ought to haye averred, that he is A - 
anus parium regni Angliæ, for it may be that he is an earl of 
Ireland, or of Scotland, and then he has not * title to be 


tried by the lords in this realm. 


3. That be ought to have concluded his plea with prout 
Patet per recordum, or ought. to have produced a writ to cer- 
tify that he was earl of Banbury. F. N. B. 247. C. Reg. 
orig. 287. Cro. Car. 149. Lord Savil's caſe. Baron or 
not baron being riable by record. 22 Af 24+ r. ¶ fe 
241. 


0 To give anſwers to o theſe objections more effectually, he 

eee thought it much to the purpoſe to conſider, what an earldom 

And. was originally; and he ſaid, that an earldom conſiſted in three 
| things heretofore. 


1. In dignity. 
2. In office. 
. 3+ In divers poſſeſſions. | 
1 IVE As to the firſt, (a) before the time of Edward 3. there were 


Dignity of an but two titles, of nobility, viz. earls and barons. Barons were 
earl eu; bow cre- Originally created by tenure, afterwards by writ ; and laſtly,(5) 
esu Richard 2. in the eleventh year of bis reign, by letters patent 
225 b. under his great ſeal created John Beauchamp of Holt baron 
 Angl- — 1.6.15. of Kidderminſter, and left a precedent, which all his ſue- 
gar lon, ceſſors have followed down to this time. But earls were 
. c. f p. always created by letters patent. The empreſs Maud 
15-30. Pl. - created Adil of Gloucefter earl of Hereford by her letters pa- 


5 tent. Seld, Titles of Honour, par. 2. c. 5. 3 Ed. p. 536. 


Office of an As to the ſecond, an earldom conſiſted in office, for the de 
earl. fence of the king and realm. Bra&,1. 1. c. 8. Earls [comites] had 
— acc, not their denomination from the county, but a comitande regem. 
Co. Lit. 20. a. 9 Co. 49. a. 7 Co. 34. 4. And becauſe it is an office, it 
13th Ed. N. may be intailed within W/m. 2. cap. 1. 7 C. 33, 34. 
1 vide Nevil's caſe; and although the ftatuie 26 Hen. 8, cap. 13. 
12Co.81; 3 Iaſt. had never been enacted, an earldom had been ſubject to for- 


33,19  feiture by the committing of high treaſon. 7 Co. 34. 4. 


„ e eren te © 


As to the third, an earldom conſiſted in rents, poſſeſſions, 

c. but in proceſs of time they decreaſed to 200. per annum, 
ind nevettheleſs the heir ſhould pay 1001. relief within Mag- 
4 Charta but at this day it conſiſts only in dignity and 
office, which extend over all the land. . 


2. He conſidered, that the great ſeal in England is appro- Great ſeal relates 
briated to this realm, and that which is done under it ought 1 
o bear relation to England, and to no other place. If the Ann. ce 8. art. 
king of England before the conqueſt of Ireland, had Pi let- 24: 

ters patent conferred a title of honour, the patentee ſhould 


have been an Engliſh peer. It is true that the king may The king 


wg. c ? 1 | 7 create an Iri 
reate an Iriſb earl under the Englifh great ſeal, Seld. tit. of * 
Sy honour p. 2. c. 6. 3d. Ed. p. 694- Þ 's Animadverſions — — 


316. but then there ought to be words; for where England. See 
by the prerogative a ſpecial act is done, there ought to be goo 
expreſs words; and it ſhall not be taken by implication. Seid. 5. 2. b. 6. 
And farther, an act of parliament ſhall not extend to [re- King's grant 
land, unleſs it be particularly named. And therefore, to _ 15 dau- 
intend the defendant in this caſe to be an ri peer is fo- — 
reign, and ought to be rejected. Statutes extend 


not to Ireland 
without naming it, Acc. 1. Bl. Com. 101. 103. 


3. He was of opinion, that the place from whence the Place of title not 
patentee takes his title, is not neceſſarily to be in England; S. 4d. acc 
nor in reality is there any neceſſity, that there be any place. 33th Ed. a. 3. 
Albemarle is not within England, and nevertheleſs, at the 

time of the making of Magna Charta there was an earl 

of that title, and there have been dukes who have borne that 

title very lately. A man was an earl, and he had no county. 

Seld. tit. of honour p. 2. c. 6. 3d. Ed. p. 696. 39 Ed. 3. 35. Rot. earl without 

6 Ew. 3. u. 16. in the Tower. He ſaid, that he had often made u. 
inquiry, if there was any ſuch place as Rivers, but he had 

never been able to find any ſuch place, only that it was the 

name of the earls of Devendire in the time of king 

Here is then a ſufficient anſwer to the firſt objection to the 

plea; for if in the creation of an earl the place is not neceſ- 

ſary, (as by what he had been ſaying it is apparent that it is 

not) it was not neceſſary nor material to make an averment, 

that Banbury is within England; but the defendant being 

heir to Villiam, who was created earl of Banbury under the 

great ſeal of Eng/and, ſhall be an Engiiþ peer. 


As to the ſecond objection to the plea, that the defen- 

dant ought to have averred, that he is unus parium regni 

Angliz, be anſwered, that what is apparent has no need to 

de averred; but that he is an earl appears by the letters pa- That which 

tent which he hath produced, and then, that he muſt be of appears, bas no 

England, is ſufficiently demonſtrated by what goes before, rd to be aver- 
| Beũdes 
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„Baron or not, 
triable by 
record. acc. Co, 
Litt. 16. b. and 
13th Ed. n. 3. 
12. Co. 71. 
Sho. P. C. Zo 


=» 
— 


Peerage how 
triable. 


Ante 12. 


Writ out of 
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Beſides that, be does not plead this plea here, to make a I 


right or title to the earldom of Banbury, but only by way 


of miſnomer in abatement of the indictment: and that miſno- 


mer is a good plea, fee 2 If. 595. If knight be indicted 


by the name of eſquire, the indictment ſhall abate, 


The third objeQion to the plez was, that the defendant 
ought to have concluded his plea with promt patet per record- 


um, baron or not baron being triable by record, 22 

. Br. Af. 241. 35 Hen. 6. 46. 6 Co. 55. a. Counteſs of 
Rutland's cafe, g Co. 31. a. Or, 2. He ought to have pro- 
duced a writ out of chancery, to certify the deſcents, and 
that he is earl of Banbury. F. N. B. 247. C. Reg. orig. lf 
287. Cro. Car. 149. 0 | | 1 


As to the firſt part of this objection, he conſeſſed, that if 
the peerage of the defendant been created by writ, it 
had then been triable only by record, and it had been a fa- 
tal exception; but letters patent may be pleaded and ſhewn 
to the court, (as in this cafe is done) and they cannot be 
queſtioned, but by pleading nom conceſſit; and therefore in 
this caſe there cannot be any ſuch iſſue as baron or not ba- 
ron; moreover there being deſcents here, which are mere 
matters of ſact, aud triable only by the country, ſuch con- 
cluſion had bees ill; becauſe it cannot appear by the record, 
if Nicolas was the fon of Milliam, or Charles the fon of Ni- 
colas. And the books of 22 Afi. 24. Bro. AH. 241. 
ought to be underſtood of peerage created by writ, tor there 
was no baron created by letters patent, until the eleventh 
year of king Richard 2, There is alſo nobility gained by 
marriage, and this is triable by jury. 6 C. 53. a, 


And as to the fecond-part of this objection, that the de- 


chancery to cer- feridant ought to have produced a,writ out of chancery, c. 


tify peerage. 0 


be anfwered, that theſe are only cautionary writs, and writs 
of privilege, and were not of neceſſity but for expedition. 
And ſuppoſing that the defendant might have bad one, yet 
it is no conſequence, that the omiſſion of it ſhall be a deter- 
mination of his peerage. And further, in all the precedents 
cited on the other ſide, there were no letters patent pleaded, 
(as in our caſe) ſo that it could not appear to the court, 
without ſuch writ, that the party was a peer. So that he 
was of opinion (and all his brothers agreed with him in all 


theſe points) that the plea was very good. 


The queſtion then will be, if the replication confeſſes and 
avoids the plea? which is in effect, if the defendant is con- 
cluded from his peerage by this order of the houſe of lords: 


and he was of opinion, that he was not TT + 
7 | Iz DEC 
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Becauſe this order was not a judgment by parliament. order by the 
houſe f peers 
>. Admit that it was a judgment, yet of an original cauſe by palast 
e houſe of lards has no juriſdiction, 


. 
3- There was no plea depending in the houſe of lords, 
oncerning the right of the earldom of Banbury, 


4. There is not here any judgment to bar him of his title. 


As to the firſt, he ſaid that the parliament conſiſted of the Of what the 
king, the lords ſpiritual and temporal, and the commons, ullament cone 
he judicial power is only in the lords, but legally and vir- | 

ually it is the judgment of the king as well as of the lords, jetide power 
and perhaps of the commons too. Nyl. pl. parl. 124, 145, home 

184. 195, 198. Writs of error to remove records out of Error in parlia · 
he king's bench into the houſe of lords run, coram nobis in Went. 

præſens parliamentum; but in this ſuppoſed judgment the king 

is excluded. If one may give credit to an old advocate, funρ-⁵. ;, 
Fleta, B. c. 17 at the beginning he ſays, that all matters derived from the 
df authority and juriſdiction are derived from the king, | 


The houſe of lords has a double authority, as the parlia- The houſe of 
ment, and the courſe of the houſe ; between which we muſt peers bas a 
diſtinguiſh by their ſtile. And their proceedings are of dif. y. 

erent effects in law; for journals are not records of par- 

iament, and therefore we cannot take notice of them. Hob, Journals are not 


10. 111. records, and 
B. R. cannot 


take notice of them, Vide 1+ Saund., 133+ 


Judgments ought alſo to be given in their r ſtile z Judgment given 
and therefore if the king's . which is 2 rege, — ne 
enter judgment . by the juſtices of the king's bench” it is 7 

yoid. But ia the principal caſe there is no mention made 

of the king; therefore this judgment is not given in the 

proper ſtile, as appears by what has been ſaid before. 


As to the ſecond he aid, that the houſe of lords has no Th peers hive 
juriſdiction in an original cauſe, becauſe that ſupreme court of: oiginal TI 
is the laſt reſort, Beſides, that for the moſt part original cauſes- 
cauſes are mixed with matter of fact, and it is unworthy of ——— 
ſo ſupreme a court, to try matters of fact, for which reaſon — fa@t in 
rror of fact in B. R. muſt of neceſſity be brought before the 8. R. mutt be 


lame judges of B. &. ü R. 
acc. 


2. If the parliament took eonuſante of original cauſes, _ 


the party would loſe his appeal, which the common law in- 

dulgeth in all caſes, for which reaſon the parliament is kept 

or the Jaſt reſortz and cauſes come not there, until they 
have 


have tried all judicatories. Within theſe four years judg - 
ment was given againſt the carl of Macclesfield in the exche- 
Dee e der, he brought errgr in the houſe of lords, and the queſ- 
got immediately tion © was, if by the 31 Ew. 3. the exchequer chamber 


the writ abated. 4 AH. 21. The caſe of the biſhop of al 
297 ich, 80 « lame purpoſe, 2 22 G2 ** gar = 


3. He was opinion, that this dignity differed not from an 
original eſtate at common law, for it was granted under the 
great ſeal of England, and therefore deſcendible according 

ds the courſe of the common law; and it was at common 
Ante „ Jaw an eſtate in fee ſimple, but ſince W/m. 2. cap. 2. it is 
Patentes didur- An Eftate tail. 7 Co. 34. And if the patentee be diſturbed 
bed ought to pe- Of his dignity, the regular courſe is to petition the king, and 
Ten the king, the king indorſes it, and ſends it into the chancery, or the 
Ws | »  . houſe of peers. St. prer. 72. 22 Edw. 3. 5, L Quint. 
aw. 4.——for the lords ks no power to judge of peer- 
7 age, e be given to them 2 the king. 11 Co. 1. De- 

- lawart's caſe. . Jones 96. For as no peer can be cre- 

| — ated without the hen conſent, who is the fountain of ho- 
1 nour, no more can any be degraded without his conſent. 
U Cen-. And an ordinance of the houſe of peers cannot confer peer- 


; age. | W. Tones 104. f 


Peers have ju= The houſe of peers (he agreed) has juriſdiction over its 
— own members, 4 J. 15, 363. and is a ſupreme court; 
here, but it is the law which hath inveſted them with ſuch ample 
authority, and therefore it is no diminution to their power 
co fay, that they ought to obſerve thoſe limits which this 
lau hath preſcribed for them, which in other reſpeRs hath 

made them ſo great. | | 

funk 25 7 «8 | | — : 
5 The 'precedents which Mr. attorney general hath cited 
rte not to this purpoſe. That of the lords Mountjoy, Bel- 
laſys,' and Lovelace 1328 was matter of privilege. The lord 
' Mountjoy claimed precedency in the houſe of peeers of the 
' MM | lords Lovelace and Bullaſys, being created 5 June, 3 Car. 1. 
—_ | baron of this realm by letters patent, in which there was a 
. ae lauſe to precede the two other lords, for which he petitio- 
Werd ned the houſe of lords, _ they na allow it to him: 
| for although the king might give precedengy by the common 
"= e nes, law, nevertheleſs in this caſe he was bound by the 11 Hen. 

_ d& Wa 75 35 Be 7 by - N 0 

n — I The caſes of the lords Pembroke, Stamford, and Mobun, 
| = 1 only petitions by them ſor a trial by their peers. If a 
| peer commits treaſon, Qc. he. ought to be tried by his peers, 
and therefore it is decent to ſubmit his trial to them, but he 
does noi by that ſubmit his title te his peerage ; beſides ou, 


= 


ought not to interpoſe. | And adjudged that it ought, and 
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he peers make an order that the petitioner ſhall be tried Although the 
his peers, and they make an addreſs to the king to make Ling — 


igh ſteward, the king may chuſe whether he will or no, high ſteward, he 
withſtanding their order and addreſs. 3 If. 27. to 31. mi refuſe. 


e caſe of the lord Preſon is leſs to the purpoſe, for 
patent was void, being made by king James 2. after 
revolution. 


The caſe of James Percy was alſo a caſe of privilege, 


zo that there is no precedent to warrant the proceedings 
his caſe. Therefore he concluded this point, that the caſe 
ing before the lords originally, all proceedings were 
pm non judice, for they have not juriſdiction of an origi- 
cauſe ; but, as is before ſhewn, it might have been 
ught before the lords regularly, and then their determl- 
ion had been final, | 


3. Concerning the right of the earldom of Banbury, there 
no plea depending before the houſe of lords; for the 
ndant did not petition to enjoy the earldom, but ſup- 
d himſelf in poſſeſſion. 


There is not here any judgment to bar the deſend- judgment cans 
of his title to the earldom; for no court can give 1 in a 
zment in a cauſe not depending, or which comes not nns“ 1 
judicial method before that court; but here it is proved 

hat he had been ſaying, that the title of the earldom 

not in queſtion before the peers. If treſpaſs be 

ght for a treſpaſs done in the land belonging to a houſe, 

it appear at the trial that the plaintiff hath no title to 

houſe, yet the court cannot give judgment, to put the 

y out of poſſeſſion of the houſe. 


A judgment ought to be compleat and formal. There- Judgment ought 
if quo warrants be brought for uſurping royal franchiſes, . —_—_ 
court give their opinion that the defendant hath no title f 
hem ; unleſs they proceed and ſay, ut abinde excludatur, Ja, Suse in 
vails nothing. In the ſame manner, in the caſe be- ichen ur 
n Level and Hall, Cro. Fac. 284. where in debt upon «inde exclude- 
d the defendant pleaded - acquittal by verdi& in another 
on upon the ſame bond, and the entry upon the verdict 
that the defendant ſhould recover damages againſt the 
tiff, et quod eat inde fine die, and becauſe there was no 
ment quod querens nil capiat per breve, it was adjudged ill. 

ot Diſmiffion is 
Diſmiſſion is no judgment in a court of law. not a judgment 


or, I, F © And 


chat unleſs confeſſes matter in law. Plowd. 85. 
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And as to the objection, that the judgment was ſaid to 
be given ſecundum legem parliamenti, which the defendant by 
his demurter hath confeſſed; | 


Demurrer con- He anſwered, 1. That a demurrer confeſſes only matter 
ſeſſes fact only, 


und not even of fact, and that only when it is well pleaded, but it never 


well pleaded. 
D. acc. poſts 1553- 6 Bros P. C. 190. 


Lex parliamenti 2. Lex parliamenti is to be regarded as the law of the 
ry ies; realm; but ſuppoſirig it to be a particular law, yet if a 
* = eter to dueſtion ariſe determinable in the king's bench the king's 
Jetermins chat bench ought to determine it. Dyer 60. The filing an 
which comes original againſt a member of parliament was adjudged no 
4 breach of privilege, If a man be committed by parlia- 
$03 : ment, and the parliament is prorogued, the king's bench 
Filiag anorigi- will grant a habeas corpus, The common law then does 
— not take notice of any ſuch law of parliament to determine 
liament is no Inheritance originally, If there is any ſuch, it ought 
breach of privi= either to be by act of parliament, and there is no ſuch 
* C. b. act; or it ought to be by cuſtom, and no more is there any 
Binion v. Eve- ſuch cuſtom. But if inheritance ſhall be originally de- 
ſyn, cit. Cath. terminable in parliament, where the parliament, viz. the 
— Salk, houſe of peers, hath no juriſdiction, the peers would have 
04. and vide an uncontroulable power, et ubi jus eff vagumz res eft miſera. 
1 Iv © For which reaſons he was of opinion, that judgment ought 
8.4 e. co. to be given for the defendant. And accordingly with the 
B. | will grant concurrence of all the other judges for the - ſame reaſons 


habeas corpus to u ty indictment b | . 


man committed 
byparliament at- 


vir prorogation. Note, that this judgment was very diſtaſteful to ſome 

* lords, and therefore, Hila· y term 1697, g Will. 3. the lord 
chief juſtice Holt was ſummoned to give his ** of this 
judgment to the houſe of peers, and a committee was ap- 
pointed to hear and report them to the houſe, of which 
the earl of Rochefler was chairman. But the chief juſtice 
Holt refuſed to give them in ſo extrajudicial a manner. 
But he ſaid, that if the record was removed before the 
peers by error, ſo that it came judicially before them, he 
would give. his reaſons very willingly; but if he gave then 
in this caſe, it would be of very ill conſequence to il 
judges bereafter in all caſes. At which anſwer ſome lords 
were ſo offended, that they would have committed the 
chief juſtice to the tower. But, notwithſtanding, all their 
endeavours vaniſhed in ſmoak. . 


- 
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Mich. Term. 
6 Will. & Mar. 1694. 


Sir John Holt Chief Fuftice. 

Hir William Gregory 

Sir Giles Eyre Juſdices of B. R. 
Sir Samuel Eyre 


Memorandum, at the beginning of this 
term, Sir Robert Atkins, lord chief ba- 
ron of the exchequer, reſigned his 
office of chief baron. 


Jobn Hawles Eſq. of Lincoln's Inn was 
laſt yacation made king's counſel. 


ä 


Sir Wilfred Lawſon ver/: Story. 


S. C. Carth. 321. Salk. 205, Skinn. 555- & Holt 172. 


T is enacted by the ſtatute 2 Will. & Mar. ſefſ. 1. Where a ftatute 

cap. 5. that upon any pound-breach or reſcous of goods more — 

diſtrained for rent, the perſon grieved ſhall have a of ſoit,” the coſts 
ſpecial action upon the caſe, and recover treble damages and fhall be trebled 
coſts of ſuit againſt the offenders, tc. Now the queſtion rut reed * = * 
upon a motion was, whether the coſts ſhould be trebled in Com. Dig. tit. 
ſuch action, as well as the damages? And Mr. Northey, coſts C. vol. 2. 


for the defendant, argued that they ſhould not ; becauſe arias) 
that at common law the word damna included as well da- gives treble da- 


mages as coſts, and therefore if the ſtatute had given mages the colts 
treble damages without more ſaying, the coſts had been egg. vide 
treble alſo. But now when the parliament inſerts the Co. Lit. 257. b. 


word coſts after the word damages, it ſhews that it was _—— 582. 
not their intent that coſts ſhould be included in the word Dice ' . ©, 
damages, for then it had been in vain to inſert the word pl. 38. Cow 
coſts ; but it was their intention to make a diſtinction be- 368.1 Term 
tween the coſts and damages. And by the omiſſion of oh 
the word treble when the coſts are ſpoken of, it is apparent 


C 2 
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that it was their intent that the party ſhould recover treble 
damages, but only ſingle coſts. Sed non allocatur. For, 
per curiam, the word treble ſhall be referred, as well to the 
word coſts, as to the word damages. And therefore it 
was adjudged that the | coſts ſhould be treble alſo, 

Intr. Trin. 6 


1 Camphill ver /. St. John. 


ot. 551. 
S. C. Comb. 306. Salk. 279. 


Trover for fo T ROVER of a box et ducentis unciis argenti, Anglice 
— pn" W plate, c. The defendant demurred to the declaration, 
A demurrer up- the plaintiff demurred to the demurrer of the defendant, 
0n;2 cemurer's and the defendant joined in demurrer. Exception was ta- 
ken to the declaration, that it was uncertain, becauſe it 
bath not ſpecified what ſort of plate, &c. ſo that the de- 
fendant cannot defend himſelf if the plaintiff ſhould bring 
another action againſt him for the ſame plate, by pleading 
(a) Trover for the recovery in this action. Sed non allocatur; (a) for tre- 
dacht of rage, ver pro ducentis ponderibus medicamenti hath been adjudged 
good. R. Sty. , And there is here as much certainty as there, 
$84. (1) hen Mr. Nerthey, for the defendant, took exception to 
the plaintiffs demurring to the demurref of the defendant, 
when he ought to have joined in demutrer, ſo that here is 
a diſcontinuance, for which he cited Yelv. 137, 138. 1 
Brownl. 103. Alexander verſ. Lamb, Juſtice Giles Eyre 
ſaid, that he doubted whether the caſe of Alexander and 
Lamb was law as to the point of the diſcontinuance ; 
but all the court was of opinion that there was a diſcon - 
tinuance here in the principal caſe. 
(1) N. according to Style this was after verdict. 


Wilſon verſ. Law. 


8. C Comb. 293 Carth 231. Skinn. 443. and more at large Skinn.'g5t- 
Pleadings, vol. 3. 70. 4 Mud. 287. 


Veg welt cam. Miso ſued (a) an appeal of murder againſt John 
n Pe Law, for the murder of Edward Wilſon, brother to the 


ſheriff to attach, * 
attacbiare frei is appellant. And the appellee prayed oyer of the writ and re- 
good return. turn, and demurred to the writ, return, and count, and 


nag \ ron pleaded over, not guiltv, to the felony, The appellant 


8.9. Salk.589. joined in demurrer, And upon divers arguments by Ser- 


ita ud _ jeant Thompſon, Serjeant Levinz, and Mr. Carthew, on 
paratuns bikes the part of the appellee, ſever-] exceptions were taken, 
23 the two to the return of the writ, four to the count, and one 
{ball be rejes <3. to the joinder in demurrer. . 1 

8. C. Salk. 389. The firſt exception to the return of the writ was, that the 
In an appeal 

der it is ſuf- - 

3 habeas corpus ejus, Sc. And the return was in theſe words, 
to charge that wiz. gud attachiave ſect, which was not (as they ſaid) any 


he FS, ut performance of the command of the writ; for the com- 


fac an hour. mand was - perſona) to the ſheriff, that he himſelf ſhould 


(a) For the manner of proceeding upon ſuch ac appe a), fee Burr, 2643- & 2793• Com 
Pitz · ut appeal. U N. 3+ Ed. 1780. p. 368. ; 93 8 
Attic 


fo writ commanded the ſheriff, guad attachie J. Law ita quod 
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ittach Law, and he has returned, that he hath cauſed him to S. c. 4 Mod. 
be attached, which muſt be intended by ſome other perſon. 15a. _ 59. 
And ſo the writ is not purſued, Cc. ian. wo rey 4 
But to this exception it was anſwered by the court 
and adjudged, that the ſheriff is not bound to execute ſuch 
ort of proceſs in perſon, but may do it by his bailiff. 
er 241, a. 2 Roll. Abr. 457. And that which is done 
by the warrant of the ſheriff is done by the ſheriff himſelf, 
for qui facit per 2 per ſe. And if the ſheriff had 
„it had been good, as captus eff is 


treble 

For, 
o the 
re it 


tion, returned attachiatus e 

dant, a good return of a capias. Kitchin 258. For if there is the 

s ta- ſubſtance, it matters not, if there is not the expreſs form, ,,, .. 

ſe it as 1 Hen. 6. 6. Scire facias was returned ſcire feci A. fuck 2 
e de- without ſaying infra nominat. A. but becauſe it was returned ceaſed giving 
"ring virtute brevis praedifi prout mibi praccipitur, it was adjudged „nd. . C. 4 
ding good, Mod. 290. Salk. 


39. Holt 62. acc, Burr. 2643. poſt. 145. 


" tro« 

dged The ſecond exception to the return of the writ was, On the upper 
here, that the ſheriff hath returned, ita quod corpus paratum habeo bunt de 
n to atbicunque, This word ublcunque (faid they) has vitiated the in the middle of 


return, for it is altogether uncertain, nonſenſe, and im- dhe body S. C. 
; Salk. 59. vide 2 


re is poſlible. Inſt, 378. 4 Co. 
ages | 40. 8. 41. b. 5 Co. 121. b. and the note infra. 
Eyre But to this the court anſwered, that the ubicungue was Thevenueſhouls 
and only ſurpluſage, and that the return was good enough with- — at pony 
A . . GY . . -4Mod.290, 
ice; out it. That ſurpluſage will not vitiate an indictment or Salk-59. 3 Salk. 


writ, much leſs a retuin of a writ, which requires not fo 380. Holt 62. 
much certainty, and which may be ſometimes ſupplied by — «+ 


intendment. 2 Roll, Ar. 460. 5 Co, 121+ b. Long's Caſe. prims facie be 
But juſtice Giles Eyre was of opinion, that if the return tenaed a vill, 
had been ill, the appearance of the appellee would not have „ 
aided it; for appearance aids when the party comes in and ; Sulk. 380. : 
pleads to iſſue; but when the party comes and demurs upon _— -_ 

the proceſs, this appearance will not aid any defects in the i, — 


proceſs. 1 Rel, Abr. 780. 1 Bulſtr, 143. Bradley verſ. demurs ſ:veraliy 


re- Banks, Yelv. 204. Cre. Jac. 283. But as to this the *2*>* 2 
and other judges gave no opinion. tor and 
lant The firſt exception to the count was to the time, for the veral. 8. C. 

Ser- fact was laid to be circa heram primam poft meridiem ejuſaem 1 A 


on diet; it was ovjeced, that this circa was uncertain, but it plea. S. C. 
ken, ought to have been laid preciſely, as ad boram primam, &e, king. 549. 
one 


But it was adjudged, that this was certain enough, for the 
law does not vin to a minute, ih | 
Another exception was taken to the count, that the place 
of the wound was not certainly expreſſed, it being laid to 


rds, be ſuper ſuperiorem partem ventris. juxta pectus ( a) in medio 
any corporis, &c. But this exception was over-ruled, for it 
om- cannot be more certain. 


, (a) Note in the entry Vol. III. 71. Carth. 231. Salk. 59. and comb. 293. the words aye 
Juxta peius & medium corporis: in Skinn. 551. Jurte peetus in medio corpore, aud in the entry 
4 Mod. 287, Juxta pectus in medium cor por i. 

f G3 Another 
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Another exception to the count was, that it is not averred 
ſitively, that the appellee gave the mortal wound, for it 
1s ſaid, quod percuſſit, pupugit, et inforavit, dans mortale vulnus; 
ſo that having expreſſed it by (dans) it is but by way of 
recital ; but it ought to have been dedit, and that bad been 
a poſitive averment, Sed non allocatur, for all the prece- 


dents are thus, and if it had been (a) dedit mortale vulnus (per il 


nl —_ Holt) it had been leſs certain, 
The fourth exception to the count was, that it is faid, 
that John Law murdered Wilfon at D. in the pariſh of St. 
Giles, and ſo there is no vill ſhewn where the fact was com- 
mitted, which is ill, for the ſtatute of Glauceſter provides 
that the vi / ſhall be ſhewn. 


But adjudged, that the count is good enough notwith- 
ſtanding that, for 2 pariſh ſhall be intended prima facie a 
vill, 1 Infl. 125. b. and if it comprehends more vills than 
one, the other party muſt ſhew it. And therefore in this 
caſe the pariſh of St, Giles ſhall be intended a vill, and ſo 
it is good. | | 


The laſt exception was, that the appellant, by joining 

in demurrer guoad breve, &c. and then guoad placitum, &c. 
hath divided that which the defendant hath united, and fo 

 - diſcontinued the whole. | 
But it was anſwered, that a demurrer is properly called 

a plea; Co. Intr. 80. and he could not make a joint reply 
to both, For which reafons the defendant was ordered to 
anſwer over, and a day was given for his trial; but be eſcaped 
out of priſon, and fled into Scotland, bis own country, and 


ſo evaded juſtice. 


Wilſon ver/. Bird. 


it the matter of TH E ſhip was libelled againſt in the admiralty, for that 
2 captured veſſel the maſter beipg taken by a French privateer, bad ran- 
agrees for her ſomed the ſhip for. 3004. and bad ſued for the payment of 


roar grey it, and was carried priſoner to Dunkirk, and the money was 
hoſtage, and the not paid, e. And ſentence was, wen in the admiralty 
9 —.— againſt the ſhip ; and upon motion 12 2 prohibition it was 
— rod — denied by Halt chief juitice, then alone in court; becauſe 
N uy the, taking and pledge being upon the high ſea, the ſhip. by 
wr fv bis the law of the admiralty ſhall anſwer for the redemption of 
— the maſter by his own contract. Ex relatiane m'ri place. 
acc. . IT 
114/ed anne vid. 42 C. J 0 25. | ee 


— 
* 


n SWC Rh  Y 
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or it r ex & Regina ver /. Epiſcop. London & ik 
. ; | Doctor Birch. Rot, 6535. 


, C. 3 Lev. 382. Holt 886. Salk. 540. With the arguments of counſel and 
rather more at large, 4 Mod. 206, but particularly 1 Show. 441. to 505. 


IHE king and queen, by their attorney * ay — 


; 1 brought a quare impedit againſt the defendants, he 
aid, indering them 5 preſent a rector to the parochial church — to 
St, of St. James; and declared, that the pariſh of St. Martin = all the pre- 
TR in the Fields being a very great pariſh, a private act of par- — 
ides 5 


liament was made 1 Jac. 2. y which the pariſh of St. R. acc. Comb, 


ames was taken out of the pariſh of St. Martin, and made 30%: Carth. 313, 
a pariſh independant of that; and that the act conſtituted 103. 232 elt 


the 2 rectory with cure of ſouls, and created Dr. Teniſen, vicar 585. Dyer. 228, 
e 2 of St, Martin's, the firſt rector, and perpetualized the ſuc- » OM "4 


ns.” i. i oat 2 A. » 


ceſſion, and gave the patronage after his death to the biſhop Elz. 542. agr. 
of Londen and his ſucceſſors, and to the lord Fermyn and Yaugh. 18. Str, 
his heirs, viz. to the biſhop of London to preſent one time, — * 
and then to the lord Fermyn to preſent one time, and Com. Dig. Tit, 
then ta the biſhop of Londen and his ſucceſſors to preſent Fler H. 6, 
two times, and to the lord Fermyn and his heirs one time, 8 HY * 
et fic viciſſim, &c. By virtue of which act Dr, Teniſon was This prerogative 
the ficſt rector, and being ſo, was the third year of the 5 4 — 
king and queen, promoted to the biſhoprick of Lincoln, upon RR. 
the promotion of whom, it periained to the king and queen tinerewhich ex. 
to preſent a rector to the chifrch of St, James by their pre- yo wo ge 
rogative, &c. and that the defendants hindered them, Sc. biſhop, R. acc, 
To this declaration the biſhop of Londen, demurred. Dr. Comb. Carth. 
Birch in his plea confeſſed the act of parliament, and that 3,14} "12" 
Dr. Teniſon was rector, and that he was afterwards elected ſupra, ſee ala 
biſhop of Lincoln; and he farther pleaded the ſtatute 25 Hen, vr 109%) Bye 
8. of diſpenſations, and that by virtue of that act, Dr. £5 
Jahn Tillatſon the archbiſhop of Canterbury diſpenſed with and Com Dig, 


him to hold in commendam for ſix months, and that the King J. 
confirmed the diſpenſation ; that Dr. Teniſon held this rectory d — * 
in commendam from the 22d of Oclober 1691, till the firſt of — —— 
Fuly following; and that then he was conſecrated biſhop of patrons ſhould 
Lincoln, by which the reftory became void; and the biſhop — 8 
of Lenden, as patron, collated the defendant; and con- G arguments of 
cluded with an averment, c. The attorney general de- #fendant's 
murred. And the caſe was argued at the bar by Sir La- 1 
ward Ward the king's attorney, and Sir Henry Gauld king's acc. Bl. & Wilz, 
ſetjeant for the kiog and queen, and Sir #artholomew Shower «bi ra. 

and Mr, Finch for the defendants, And this day, the 19th 

of November, the court of king's bench unanimouſly gave 

their judgment for the king R Je, in ſolemn argu- 

ments. 75 Ne | 

The queſtions that were made in this caſe were three. 3 


C4 | | I, If 


6) D. acc. 2 


Will. 182. 
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1. If the crown ought by prerogative to preſent an in- 
cumbent to a church become void by the promotion, by 
the king, of the former incumbent to à biſhoprick. 


2. Admitting that the king had ſuch prerogative, then 


whether he hath not batred himſelf by confirmation of the Wl 


commendam. | 


2 Suppoſing chat the king was not barred by his own xz 


confirmation, yet if he was not barred by the act of par- 
liament, 456% 


As to the firſt queſtion, the counſel for the defendant ob- 
jected, that this prerogative had no reaſon to ſupport it, but 
that it was a prerogative, only becauſe it was a prerogative, 


But to this the court anſwered, that the king, by the 
exerciſe of his prerogative in making the incumbent a 
biſhop, makes the church void, upon which, as an imme- 
diate conſequent, the preſentation is devolved to the king. 
Nor is there any conliderable prejudice (if there is any at 


all) to the patron, for it is only the exchange of one life 


for another. And Sir Giles Eyre juſtice ſaid, that it was 
agreed by all, that when the incumbent was made biſhop, 
the church became void; what then ſhall there be, if it was 
by the common, or by the eccleſiaſtical law? And he was 
of opinion, that it was by the laſt; and as that law made 
the promotion of the incumbent to a biſhoprick 'to be an 
avoidance of the church, ſo it gave to the king this prero- 
gative 'of preſentation. He was alſo of opinion, that the 
avoidance by promotion was not vecallokelf by any incom- 
patibility, (as Sir Samuel Eyre juſtice was of opinion in 
his argument) for there was not any ſuch thing; for the 
(a) biſhop originally was incumbent to the whole dioceſe, and 
deputed perſons to diſcharge the cure, whom he paid as he 
judged proper. 11 Hen. 4. 60, b. Davis's Rep. 81. 
Faugh. 22. Eades veil, Ep. Oxfard. | Aa 


* 


2. It was objected, that if the king had any ſuch pre- 
rogative, it was very probable, that the ſtatute de praerega- 
tiva regis, or the old books, would have made mention of 
it; but both the one and the others are ſilent as to any ſuch 


matter, ; | 


* 


As to the ſtatute de pracregativa regis the court anſwered, 
that neither does this ſtatute make any mention of the title 


of the king to preſent by lapſe, and yet this prerogative is 


not nor ever was diſputed. And Holt. ch. juſt. ſaid, that 


if a man holds lands of the king in capite, and die, his fon , 


being within age, the king by his prerogative ſhall * 


&f tt © x 
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he lands held of all the other lords in ward, which is men- 
ioned in the act, and yet it is a much more prejudicial 
prerogative than this of which the queſtion is. And Stan- 
ord pracrog. 36. ſays, that a prerogative, which is de jure 


hen dofitivo, is no leſs law, if it has not natural reaſon to ſupport 
the t; for no reaſon can be given, why a collateral warranty (a) But now fee 
au bind, () yet without doubt it is law, the tee, 4 At 
Co 1 21. 


Then, ſecondly, there is no wonder that the old books are 
ſilent as to this prerogative z for the pope, by degrees, whilſt 
be people were blinded with ſuperſtition, had uſurped the 
oyal authority in all matters eccleſiaſtical, as is manifeſt by 
the ſtatute of proviſors, which was provided as a remedy for 
this grievance; 25 Ed. 3. And although that ſtatute was 
deſigned to prevent this uſurpation of the pope, yet the bigot- 
ted clergy being very powerful, he continued it; for he 
collated to the church, when the incumbent was made a 
biſhop. 41 Edw. 3. 5. Owen 144. Then the ſtatute 7 


Hen. 4. cap. 8. was made, to hinder proviſions from Rome. 


S And yet 8 Hen. 4. Cotton's records 458. a. 92. Thomas 
ife Langley clerk was elected biſhop of Durham by proviſion 
as from Rome. And this uſurped power was continued here 


until the (b) ſtatute of ſupremacy, which reſtored the crown (3) 26H. 3. e. 
to it's ancient right. And always ſince that act, upon the + 4 2 Elie. 
promotion of the incumbent to a biſhoprick, the king has 

filled up the vacancy. For authority. of which the court 

relied upon Moor 399. pl. 522. Wright's caſe, where the 
prerogative was allowed upon ſight of many precedents. 

Same caſe Cro. Elia. 526. Owen 144+ l. 243. and in the 

caſe of Woodley verſ. Manwaring. Cro. Fac. 691. Hutton 

juſtice was of opinion that the king had not any ſuch prero- 

gative, but Finch juſtice cited many precedents from tbe 

time of Henry 8. to the contrary, Bro. Abr. tit. Prefentmert - 

al e 61. is an expreſs authority, where it is ſaid, that 

the biſhop of Ey told him, that he had ſeen a preſentation of 

the time of Ed. 3. where the king,ratione praerogative pre 

ſented to a church upon making of the incumbent biſhop, - 

And Holt chief juſtice ſaid, that this preſentation is a peculiar | 
emanation of the power which the king hath of making 

biſhops ; and therefore when the pope made the biſhop the 

king could not preſent, becauſe the creation of the biſhop - 

was not within the exerciſe of his prerogative, 


And as to Dyer. 228. b. which was objected againſt this 
prerogative, the court anſwered, that it was but a ſudden 
opinion, beſides that, the plaintiff did not demur upon the 
prerogative of the queen, but took iſſue, that the church 


was void by reſignation before the creation. * 


. 
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In the ſame manner as to the books of 11 Hen. 4. 3. 


41 Edu. 3. 5. 4 Infl. 356. 17 Ed, 3. 40. 44 Edw. 3. 
25. which were cited by the defendant's counſel, to prove 


that the king preſented to the church after he had made tho 


incumbent biſhop, not by any prerogative, but becauſe that 


he had the temporalties of the biſhoprick in his hands where | 2 a 
the church was, or otherwiſe upon the account of wardſhip,ſ 
c. the court anſwered, that the prerogative conſiſts in the 


| preſentation in the turn of another patron, and not in ouſt- 
azereſt of the ing the king himſelf. For when the king hath intereſt in 
w — the/preſentation, and the prerogative happens at the ſame 
prerogative. time, the intereſt ſhall be preferred, As if the king be ſeiſed 
in fee of an advowſon, and he creates the incumbent biſhop, | 
he ſhall preſent as patron, that being a title precedent to that 

of the prerogative, © | 


And as to 5 Ed. 2. Maynard 140. which was objected, 

&c. the court anſwered, that admitting the book was an 

expreſs authority againſt the prerogative, nevertheleſs its but 

one inſtance, to controul the continual current of uſage to the 

(a) $t, 12C1r.z. Contrary, As lately(a) Covent-garden was made a rectory in the 

tap. 37+ time of king Charles 2. and the patronage was given by the 

parliament to the duke of Bedford and his heirs. Yet upon 

promotion of Dr. Patrick to the biſhoprick of Chichefeer, 

this king preſented Dr. Freeman, and it was never diſputed. 

But the caſe of Edw. 3. is not to the purpdſe ; for at that 

time many biſhops were collated from Rome, as one may ſee 

in Maugham 1319, 20. for which reaſons the court were 

clear in opinion, that the king had ſuch prerogative, as they 

(4)Camb.Carth had held the term before in the caſe between (5) the king and 

Lov. 4 Mod. & queen, and the biſhop of Lenden and Dr, Lancafter, upon the 
Halt eit ſupra- ſame title. a S 


A difpenfation The ſecond queſtion was, if the king had barred himfelf, 

ſaves avoidance. or ſerved his turn, by the confirmation of the commendam. 

* Vaugh. And the court were of opinion, that he had not; far the 

deſign of the diſpenſation was only to fave the avoidance, 

which otherwiſe would have incurred, V. Foxes 161. And 

the king by his confirmation only continued the poſſeſſion, 

but did not transfer his right. But by Giles Eyre juſtice, if 

the king grants confirmation of a diſpenſation for life, this 

amounts to a diſpenſation, The fame law of a diſpenſation 

(e Sed vide for fix days, (c) if the parſon dies before the expiration of 
« 13%, the diſpenſation, 

The third queſtion was, if the act did not bar the king, 

And the court were of opinion, that the deſign of the act was 

only to eſtabliſh an agreement between my lord Fermyn, and 

the biſhop of Londen, and the vicar of St. Martin's, buy 

never intended to meddle with the prerogative, The 
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37. ' The defendants counſel objeRed, that Dr. Teniſen was not 
b. 3. reſented, inſtituted, and inducted; and therefore it was do- 
7 ative in him, and that the patronage did not veſt but in 

tho “ 


uturo, viz. after his death, &c. that the promotion of the 


that cumbent of a donative to a biſhoprick will not make a 

here eſſion; that the ordinary cannot viſit, &c. To which it 

hip, as anſwered, that the right of patronage veſted jo ma ver 4 

| the pon the paſſing of, the act, at preſent (when the churc 

uſt. hould become void) in point of eſtate, though not in point 

t in pf intereſt, See 10 Co. 10%. and Milbourn verſ. Daſhburn. 

— Cro. Eliz. 328. | | 
ſed 2. If it was a rectory (it was objected) yet it ſhall be a Where a fatuts 
jop, new rectory, and therefore the prerogative cannot attach it. _— _ 
that But it was anſwered by the court, that there will be. no — * 


difference between the one and the other. For when the act cidents of a 
(though it is a new act) makes it a rectory, it ſhall have all nt em- 


ted, the incidents to and properties of a rectory. And as a wife 

an ſhall be endowed of a new eſtate, 8 Co. 1. The Prince's 

but caſe, in the ſame manner a new rectory ſhall be ſubject to the 

the prerogative. For which reaſons all the judges being of the 

the ſame opinion gave judgment for the king and queen, which 

the judgment was afterwards affirmed in the houſe of lords, upon Sho. P. C. 164, 


error brought by the defendants. 


er, Wo * 

ed. . * . 

= Kirkham verſ. Whaley. 

lee 8. C. but with the determination the other way. Salk. 30. 3 Salk. 282. 


12 Mod, 74. & Comb. 319. 


Te | 
20 N action gui tam for continuing ſheriff longer than a year, 4 f fan 
-» the defendant pleaded privilege in C. B. The blade fag N 


demurred. And it was argued by Shower, that the king is R. cara. Lutw. 
party to this adion; for if the plaintiff entred a retraxit, 290-3 = 398. 
yet the king may proceed, quad fuit conceſſum per curiam. 255. 1 — 
Then where an action is ſued by the king, the defendant ſhall Teaſdaile. 

not have privilege, for privilege is not good againſt pri- Dns 4to. ed, 
vilege ; and of that opinion the court ſeemed to be. Sed Comp. 367. and 


en adjournatur. | Bl. 373. And an 
d | . ' attorney defen- 
1, r R. cont. Lutw. 3 Lev. and Barnes. ubi ſupra. D. cont. 
. 0 373 . 

if | Y L . 

n Lampton ver/. Collingwood. tov. Thin, $ 
1 Rot, 509. See Hill. & Will. & Mar, Rot. 309. 


S. C. Salk 262. 3 Salk. 145. Carth. 282, Comb. 325- Holt 270, 


E RROR coram vobis refidet. The aſe was thus: Lamp- If judgment in 
— ton was bail to J. S. in an action of debt brought {roſes | 
againſt him by Collingwood, and judgment was given againſt the bail — 
J. S. Upon which Collingwood ſued * acias againſt the o % they 
plaintiff, and upon two nihili returned, judgment was entred 722% act 
the principal died before any ca. ſa. ſued. Vide Str. 199% 


againſt 


28 | Mich. Term. 6 Will. & Mar. 
; 
But if that was againſt him. Whereupon the plaintiff Lampton brought 
a eos this writ of error, and aſſigned for error in fact, that F.S. 
eudita querela. died before any capias ad fatisfaciendum was ſued againſt him. 
(1) Sed vide Upon which the defendant took iſſue, and it was - found for 
22 the plaintiff in error, that J. S. died before a capias ad fa- 


1183. that ihe #5faciendum ſued againſt him. And now the queſtion was, 


court would jf error lay. And Mr. Northey, to maintain the writ, cited J 


now relieve on 


motian. See Cr. Eliz. 145. Hill. verſ. Tempeſt, and Rainsford verl. 


alſo poſt. 439, Mallet. 4 Leon. 24. pl. 76. Hunt and Gonnell's caſe, and 
1295. 6 pl. 725 Cro, Elix. 730. expreſs in the point, Cockyn verſ. 
awkins, Cro. Elix. 7 3z; Price verſ. Price. Cre, 
Car. 345. South adſ. Griffth. But on the other fide againſt 
the writ were cited. Hobbes verſ. Todcaftle. Cro. Eliz. 
and Gouldſb. 154. pl. 108. Me. 432. pl. 607. 1 Rol. 
450. pl. 7. Stile 281, 288, * 1 Ralls 4b. 308. 
Pl. 13. and 762. pl. 2. Barceck verl. Thompſon, And it was 
adjudged by the whale court, that a writ of error will not 
lie in this caſe, for there is no error in the court; but it is 
reaſonable, that the party ſhould have an audita guerela, be- 
cauſe he had not notice to come in and plead this matter. 


: (14) An audits querella was accordingy brought and relief given thergon. See the Entry vol. 3. 3274 


Nurſe verf. Frampton, 
* 8. C. Salk, 2144 | 


JF it does not URS E brought debt againſt Frampton for a certain 


8 ſum of 25/. due to Nurſe by agreement by deed be- 


who are he tween the 1 the defendant. Upon ayer of the 
ppxties to it deed it appeared to be thus: vil. Tis agreed, that a grey 
the perſons wh nag bought of J. S. by Mr. Frampton ſhall run twenty. five 
de conſidered as Miles in two hours time, for, &c. in witneſs: whereof we 


tech- have ſet our hands and ſeals, e. omitting the names of the 


a; perſons between whom this deed was made, but the plaintiff 
673, 2 Rol. and defendant had ſigned the deed, And after demurrer the 
Hr, 22- \: 2%*-court was of opinion, that inaſmuch as the plaintiff and defen- 
1. ant had ſigned this, although it was not mentioned in the 
| body of the deed, by whom or to whom it was made; yet 
it will warrant the declaration's reciting, that it was made 
by the plaintiff and defendaunt. And judgment was given 

far the plaintiff, | | 
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Sir John Holt Chief Faftice. 


Sir William Gregory | 
Sir Giles Eyre | Juſtices. 
Sir Samuel Eyre J - 


in. At * 


- 
— — II * 


Rex & Regina ver /. Larwood. 


3. C. Salk, 167. 3 Silk. 134. Skinn. $74. Comb. 315. 12 Mod. 65. Garth, 
306. A with the —— Counſel 2 Mod. 26g. 7 


year of his reign, by charter bearing date the 23d of Fanu- _ — . 
ary in the ſame year, granted to the corporation of the City tion a proteſtant 
of Norwich, that the city ſhould be a county by itſelf, and diſfente and | 
that the commonalty ſhould chooſe two iborif, in lieu of — 
the four bailiffs. T hat king Charles 2. in the 15th year of within a year of 
his reign by charter confirmed the charter of Henry 4. and 3 — 
granted over, that in the election of the ſheriffs this form 2 — 
ſhall be obſerved, viz. that the mayor, ſheriffs and aldermen, bad. S. C. Holt. 
between the 24th of June and the firſt of September, ſhould 4 — 
chooſe unam perſonam habilem to execute the office of ſheriff Bro. P. c: 131, 
for the year enſuing, and that the commonalty ſhould chooſe Cop. 392+ 393» 
another. That the defendant Lartwoad was elected ſheriff 1 
the ninth of July by the mayor, ſheriffs and aldermen, to that he ought to 
enter into his office the 2gth of September next enſuing. f done fo, 
That Larwoed had notice of this election, but without any — —— 
reaſonable cauſe, he appeared not, nor took the oaths, nor tion act is a de- 
executed the ſaid office, to the great hindrance of the af- ns 

fairs of the king, &c. The defendant pleaded the ftatute 15,0 fes 

and 28. 


of 13 Car. 2. cap. 1. for the regulation of corporations, 


{a) Note in Skino; Comb. 12. Mod. and 4, Mod: ubi ſupra the defendant is made to aver in hl 
Pleay that he had taken the oaths and ſubſcribes the declaration according to the toleration act, 


that 
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that he was a proteſtant diſſenter from the church of E- 
land, and had not received the ſacrament within the year Wl 
preceding the election, (as that act provides) whereby he 
was incapacitated to execute the ſaid office, and the elec. 
tion was void; and that he after this election, and before 
the firſt of Augu/t, gave notice to the mayor, &c. of this diſ. 
ability, Sc. The attorney general replied, that the defen- 
dant ought to have received the ſacrament yearly, and that 
he ought not to take advantage of his own wrong or default, 
The defendant in his rejoinder pleads, the act of 1 Will. & 
Mar. cap. 18. which gives liberty of conſcience to all pro- 
teſtant diſſenters, and ſhews that he took the oaths of 1 
Iwill. & Mar. and had ſubſcribed the declaration at the ge- 
neral quarter ſeſſions, &c. and brings himſelf within the 
compals of the act, &c. To which the king's attorney de- 
murs, and the defendant joins in demurrer. | 


This caſe was argued by Sir Bartholomew Shower, Mr. 
ſerjeant Mrigbt, and Mr. ſerjeant Rotherham for the defen- 
dant; and by Sir Thomas Potis, Mr. ſerjeant Pemberton, 
and Mr. ſerjeant Levinz tor the king; and afterwards by all 
the judges on the bench, who all concurred in opinion. 


1. That the rejoinder was a perfect departure, becauſe it 
did not ſtrengthen the bar, and it ought to have been pleaded 
at the beginning, becauſe he might and had opportunity to 
do it, 


2. They all agreed, that the act of 1 Will. & Mar. which 
indulges diſſenters, is a private act, and therefore the court 
could not take notice of it without pleading. And they were 
of opinion that it is a private act, becauſe, , 


1. Time out out of mind, &c. there was a diſcipline eſta- 
bliſhed in- the church of England, which all perſons were 
obliged to obſerve by the canon law before the reformation, 
Lindwood 8. and fince the reformation, by the ſtatutes of 
Edu. 6. and 1 Eliz. ſo that the law took no notice of any 
ſuch perſons. as diſſenters before this act, and therefore it 
is private. | 


2. Becauſe that it does not extend to all diſſenters from 
the church, but only to thoſe who go to the ſeſſions, and 
there take the oaths, and ſubſcribe the declaration. And Sir 
Giles Eyre juſtice declared, that his opinion was, that if the 
defendant had pleaded this act, yet it would not have aided 
the defendant. For the intent of the act was only to give 
the diſſenters liberty to exerciſe their religion, but not to 
exempt them from ſerving their country inemployments agree- 
able to their ſeveral capacities, Beſides, he ſaid, if this 

2 were 
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* 


Eng. re allowed, all the people of England ſhould turn diſſen- 
year ers, to avoid the execution of troubleſome offices, and fo 
y he here would be no body to diſcharge them, by which there 
elec. ould be a failure of juſtice, But to this point the other 
efore wo juſtices gave no opinion. But as to the judgment in 
s dif. he principal caſe, Sir Samuel Eyre juſtice was of opinion for 
efen- e defendant, Sir Giles Eyre juſtice, and my lord chief 
that zuſtice Holt for the king. a Sir William Gregory juſtice, 
ault. though abſent, agreed with Sir Giles Eyre and my lord chief 
I. & juſtice, as Sir Giles Eyre ſaid he declared to him. 

1 Sir Samuel Eyre juſtice, for the defendant argued, 

= 1. That it is apparent by the information, that they who 


elected the defendant ſheriff, had no power to make any 


Mr. ure, and neither. the one nor the other appears by the re- , but by furs 
— cord; nor is it apparent that the corporation accepted the renderor 

od charter of Charles 2. But Charles 2. could not alter the li- *. 

all berties once ſettled by the charter of Henry 4. An affirma- 


tive ſtatute will not take away nor change a power preces 
dent. Hob. 137. Stukely verſ. Butler. Co. Litt. 111. 5. 
11 Co. 64. a. & ante g. much leſs can the ſubſequent grant 
of the king do it. And then the mayor, ſheriffs and alder- 
men, had not any power to elect a ſheriff; and by conſe - 
quence the defendant is unlawfully elected, and fo the eles - 
tion was void, 


2. Admit that the mayor, Ec. had power tv ele& a ſhe- 
— 1 he was of opinion; that the plea was good, For, 
» 


1. That the deſign of 13 Car, 2. cap. t. was to exclude 
men who were not of the church of England, out of all offi- 


4 ces which concern the government; and therefore the defens 
of dant being a diſſenter was altogether diſabled. 
L 


2. By law no man ought to be puniſhed twice for the 
ſame offence z but if the court here ſhall puniſh the defen- 
dant, this rule will be infringed. For the ſtatute puniſhes 
the defendant once, by diſabling him to exerciſe the office z for 
the office of ſheriff (ſaid he) was aprofitable office, and by the 
common law, offices were honourable places and not burthens z 
and therefore an ambitious man, who will prefer honour be- 
fore profit, (admitting that theſe offices are not profitable) 
will eſtcem ſuch a diſability a great puniſhment, 


3. 1. 


ſuch election; for the liberties granted by the charter of Liberties grun · 


Henry 4. could not be diveſted but by ſurrender or forfeit- — 


3² 


Corporation 
takes a new 
eharter of liber- 


ties, it may be 


uſed ar a grant 


er contirmation. 


exempt any perſon from executing any office to which he 
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3. It is unreaſonable to pyniſh a man for not doing that, 
which the law diſables him from doing. But if he had taken 
upon him the office here, he had been puniſhable, becauſe he 
was incapacitated by the act. 


To conclude, he cited a caſe between the mayor of Gui!» 
ford, Ic. and Clark, 2 Will. & Mar. in C. B. which fee i8 
now reported in 2 Vent. 247. where in debt upon æ by-law 
for not having ſerved an office, (a) being duly elected, the de- 
fendant pleaded this act of 13 Car. 2. cap. 1. and it was held 
a good plea; which in effe& was the ſame with this princi- 
pal caſe. And therefore he was of opinion, that judgment 
ought to be given for the defendant. 


My lord chief juſtice Holt, and Sir Giles Eyre juſtice, ar- 
gued for the king. 


1. That the election was good, 
2. That the plea was ill, 


As to the firſt, they agreed, that it was not in the power 
of the king to take away liberties before granted by him, 
Sc. But if a corporation accept ſuch a charter, it is good. 
And here is evidence of their acceptance, for the commo- 
nalty uſed heretofore. to ele& both the ſheriffs, and now they 
ele& but one of ther} beſides that, if the corporation had 
not accepted this laſt charter, the defendant ought to have 
ſhewn it; but now he has admitted it by his ſpecial plea. 
If the mayor, c. had refuſed to accept the charter of Charles 
2. the charter had been void. But when a corporation takes 
a new charter concerning liberties, one may make uſe of it 
as a grant, or confirmation. Cro. Fac. 313. Goodſon verl. 
Daſjield. 21 Hen. 7. 5. a. | 
As to the ſecond point, they held that the plea was ill; 
for (by them) the deſign of 13 Car. 2. cap. 1. was not to 


was obliged before, but (* to oblige eyery perſan”) to 8 
-himſelf for the execution of it : for the act intended to diſ- 
courage difſenters, and not to favour them. But if this 
plea ſhall be allowed, it will be to conſtrue the act much to 
; their advantage; for theſe offices are not profitable, but 
chargeable, and full of trouble. 


2. The king has a natural intereſt in every ſubject, and 
may compel him to ſerve him in any function, in which he 


ſhall judge him capable. Moore 111 Knowles verſ. Luce. 
(a) In a Corporation, 
3 And 
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d no body can be exempt from the office of ſheriff but by 

of parliament, ar letters patent. Savil 43. Pelbam's 

. 9 Ca. 46. b. Earl of Salop's caſe. 

>. No man ſhall take adyantage of his own diſability, as 2 Bl. Com, 
man can plead that he js a fool, or non compos; but if a 
non compos be indicted, the judges ex officio ſhall acquit 

\ becauſe the king takes care of all ſuch perſons. But 
man be diſabled by judgment to bear an office, there he 
xcuſed, quia judicium redditur in invitum. But where he 

y remove the ſentence, as excommunication, he ſhall 

e no advantage of it. See Sir John Read's caſe. 2 Mad. 

5. 1 Freem. 327. And in this caſe the defendant not 
ing qualified himſelf as he ought to have done ſhall not 

e advantage of his own diſability. For which reaſons 
gment was given by theſe judges for the king, againſt the 
Inion of Sir Samuel Eyre Julie | 


Tipping verſ. Cozens. 


$. c. Carth. 272. Comb. 312. Holt. 731. & 4 Mod. 380. 


HE jury find a ſpecial verdi&t, that Edward Cozens, Tenant for life 


ſeiſed in fee of the lands in queſtion, by indenture On — 


er ed the ſixteenth of Ofober 1654, in conſideration of a legal remainder 
m, urriage intended to be celebrated between him and Mrs. !" 7 


ace Fry, and of 10001. portion, conveyed theſe lands to acc. 8. vin. 
ſees, to the uſe of himſelf and his heirs until the mar- 262. pl. 19. x 
ge took effect, and then to the uſe of Mrs. Grace Fry for Bro. C. &. 736 
e, for her jointure, then to truſtees and their heirs during 


ve > life of Edward Cozens, in truſt to ſupport contingent An uſe cannot 
a, ainders, and for that purpoſe to make entries, c. but be executed up. 
es rmit Edward Cozens to receive the rents and profits n 
es ring his life, remainder to the uſe of the firſt, ſecond, 335. Bac. on 
it ird, &c. ſons of that marriage in tail male ſucceſſively, re- vſcs 316. 

* hinder to the heirs male of Edward Cozens and his then 


ended wife, remainder to the heirs of their bodies, re- Under a con- 
ainder to the heirs male of Edward Cozens, remainder to — 
right heirs of Edward Cozens; and in this indenture — 
ward Cozens covenanted to levy a fine to thoſe uſes, which uſe of them and 
e was levied accordingly : they find further that this mar- fn _ 
ge took effect, and that Edward Cozens had iſſue of that 7. C. in truſt, 
fe but one daughter, Elizabeth, who married afterwards * preſerve 
orge Tipping : They find farther, that Edward Cozens in miinders, bot - 
86 covenanted with John Sbepperdi, &c. to levy a fine to to permit J. C. 
uſe of himſelf for life, remainder to his wife for life, with _— ths pros 
ers remainders over for life and in tail, excluſive of his | np a 
ughter, remainder to his own right heirs; in purſuance table iateref. 
which covenant a ſecond fine was levied with warranty Cee. Bro. 
ainſt Edward Cozens and his heirs, with proclamations ac- Via. , 22 
rding to the ſtatute; and at the time of the fine levied See alle l. 
WWW Edward: · 


„ 


34 Hilary Term 6 & 7 Will. & Mar. 


Where te Edward Cozens was in actual poſſeſſion, and had no iſſue male: 
full — that the firſt-of Augu/? 1686, Elizabeth the daughter died in 
of his intire the life of her father, and left an infant daughter, Lucreti 
—_ he ſhall. Tipping, leſſor of the plaintiff: and 1 Febr. 1690, Edwarl 
a.” Cozens died, and Grace his wite entred, and enjoyed the 
acc. Bac. on lands during her life, and that Lucretia was an infant at the 
uſes. 355. time of the death of Edward Cozens; and that when Gra: ali 
Collateral war- the wiſe of Edward Coxens died the defendant entred claim- 7 
ranty deſcending ing under the ſettlement in 1686; and that the leſſor of the 
8 5 plaintiff entred upon him, and leaſed to the plaintiff; that 
now See 4 Ann, the defendant re- entred upon him, and the plaintiff brought 


c. 16. .. 21. this ejectment. Et i, &c, 


And ſerjeant Wright for the defendant argued, that Ed 

ward Cozens had an eſtate tail in himſelf, and then he barred 

it by his fine in 1686, and by conſequence the title was in 

(vide Co. Lit. the defendant. And to prove this, he ſaid, that (a) where the 
a” anceſtor took an eſtate for life, and afterwards a limitation 
47. 1 Co, 104, is made to his right heirs, or his heirs male, Sc. the fee, be 
ih it ſimple or tail, veſts in the anceſtor, and the heir (hall take 
| only by deſcent, C. Lit. 22. b. Fenwick and Mitford's caſe. 
Moor 284. 1 Leon. 182. 1 And. 288. Then in this caſe 
Edward Coxens took an eſtate for life, for there is here an ex- 
preſs limitation to Edward Cozens during his life, for the 
truſt being limited to Edward Cozens to take the profits 
during his life, is an eſtate of freehold executed in himiclf 
dy the ſtatute 27 Heh. 8. cap. 10. For the ſeoffees take by 
the common law, becauſe the uſe is limited to them, and 
the ſtatute ſaith, other, and not the ſame, perſon to take the 

. uſe, Br. Tit. Feefſment al ,uſe, pl. 58. 1 Anderſ. 328. 
Feoffment to A. to the uſe of B. for lite, remainder to the 
uſe of C. in tail, remainder to the uſe of J. in fee; the firlt 
and ſecond uſes are executed by the ſtatute, and the third by 
the common law. And this will not break in upon the rule, 
that the ſtatute ſhall not execute a uſe, upon a uſe; for in 
this caſe the feoffees do not take by way of uſe, but by the 
common law. But it a man bargains and ſells to B. to the 
ule of B. ard his heirs, in truſt for C. this truſt cannot be 
executed by the ſtatute ; becauſe the uſe was raiſed before in 
B. and executed. And altho' the ſtatute ſhall be executed 
iv Exward Cozens, yet. a ſcintil/a juris ſhould remain in the 
truſtees, to ſerve the contingeat remainders, when they 
ſhou;d happen. Sed non allocatur. For by Holt and Eyre 
Juſtices, (no other juſtices being in court) the truſtees take 
dy the ſtatute, and then this limitation being to them in 
truſt for Edward Cozens to take the profits, there cannot be 
an execution by the ſtatute, for that would be to raiſe a uſe 
upon a uſe. If a feoffment be made to A. &c. to the uſe ol 
A. and his heirs, in t:uſt for B. A. takes by the ſtatute, 
becauſe he takes a different gſtate by the uſe, from that which 
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ale: hath in the land, and then the truſt to B. cannot be exe- 


d in ted. Then ſerjeant Mrigbt argued, that by a reſulting 
cap e, and operation of law, an eſtate of freehold ſhall be 
ward iſed to Edward Cozens, for which he relied upon Co. Lit. 
, Fenwick and Mirfora's caſe, uli fupra. And it is no 


jection to ſay that he has made a diſpoſition here during 
s life ; for the eſtate to the truſtees is but a bare eſtate of 
ehold, forfeitable and mergeable ; and therefore the law 
ay well create to hin an eſtate for life upon ſuch poſſibility. 
s if land is limited to A. for the life of B. remainder to 4 
dr his own life; this remainder to B. is good, becauſe A. 
dight forfeit, c. 2 Co. 51. 4. Sed non allacatur; for, 
r curiam, there cannot be here any reſulting uſe to Edward 
„ens, becauſe he has made a full diſpoſition of the intire 
Rate, and then the law has no need to make it, But in the 
aſe of Fenwick and Mitford the party had not diſpoſed of the 
eehold during his life, and the law caſt it upon him, be- 
auſe whatſoever part of the uſe the feoffor has not aliened, 
ill remain to himſelf, But in this caſe the deſign was, 
at the whole eſtate ſhould be diſpoſed of, ſo that it ſhould 


ra 
aim- 3 
F the il 
that 
ught 


Ed. 
arred 
is in 
e the 
ation 
„ be 
take 


caſe. ot be in the power of Edward C:zens to deſtroy the con- 
Caſe ngent remainders. So that if the court will raiſe a reſult- 
1 ex- 


g uſe here, it will be contrary, as well to the intent of the 
arties, as to the rules of the law. 2. It was anſwered and 
admitted by all, that the warranty had no operation, be- 
auſe the leſſor of the plaintiff was an infant at the time of 


r the 
rokts 
mſclf 


* by e deſcent. Litt. ſect. 726. Judgment was given for the 

1 laintiff, nift, Sc. N 1 

e the | 

- | Rex ver Ely. | 

firſt H E return of the reſcue was quaſhed, becauſe it was 

d by recuſſi, inſtead of reſcuſſa. Ex relatione m'ri Nott. 

rule, , 0 + # G * — 1 

Ir in Wate very. Briggs, Marſhall, B. R. 

y the | S. C. Salk. 565. 5 Mod. 8B. | 
o the 

t be 3 EBT upon eſcape, for the eſcape of J. S. The 13 debt vpon an 
os in plaintiff in his declaration ſhewed his recovery, and eſcare the com- 
ted dat J. S. was brought by habeas corpus before Mr. juſtice — 
1 the regory, and was by him committed in execution to the D. acc. 2 Keb. 
they arſbalſea; but does not ſay, prout patet per recordum of the — 3 
Eye ommitment. The defendant demurs generally. And it „% ft forth 


as urged for the glaintiff, that this omiſſion was only mat - with a prout pa- 


take 
r of form, and therefore aided by the general demurrer, , dan, 


m im l : : it will be well 
t be e I Sid. 216. Middleton verſ. Bail of Silveſter; for it is enough. on a 
uſe ly inducement to the action, and not the foundation of it. general demur- 
. nd per curiam, when the record is the ground of the plain- — 3 
mute, t $ action, he ought to conclude, prout patet per recerdum : Cu. Litt. 


303. 2.4 Ann, 
G& 46. & be 6 


rhich 


e That it would be bad on s ſpecial demurrer, vide Str. 1226. 
| D3z but 


© = 


bring an action though the commitment is not diſtinctly put in iſſue, yet it 
In his own may be found upon the general iſſue; and the defendant is 
TP. eſtopped by this record, but he may aver, that J. S. was 
fon in execution not in priſon; notwithſtanding that; and the plaintiff ought 
. on a judgment to prove him an actual priſoner. Judgment for the plaintif, 
W yt x relattone mri Nett. Adjudged Mich. 6 Will, & Mar. in 


right of his in- B. R. See Hob. 233. 2 Saund, 402. 
teſtate, Semb. . 


cont. Dougl. 4. 5+ 
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2 — but here the eſcape is the foundation of this action z and. al. 4 
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Debt was brought by the plaintiff in jure fuo proprio, for 
the eſcape of a priſoner in execution upon a judgment te- 
covered by the plaintiff as adminiſtrator. And per curian 

the action is ill brought; for the firſt judgment being in 
right of the inteſtate, the action of eſcape ought to be in 
_ of the inteſtate alſo. Mr. Vet. Hill. 6 Will. 3 


Borough's caſe. . 
p. acc. Bur. YA EBT will not lie againſt an infant for a copyhold 
. * G. fine upon his admiffion. And therefore an infant 


1. c. 29. arreſted upon ſuch an action, being five years of was 
: diſcharged. Ex relatione mri Place. I 


per Mt 1 king made a leaſe of a houſe belonging to his 
— ogg houſe-keeper of Whitehall, reſerving a rent to the 
removeableat houſe-keeper for the time being, and it was held an ill reſer- 


1 vation. For though the king. may reſerve rent to a ſtranget 
yet ſuch a reſervation as this is ill, becauſe he cannot re- 
ſerve tent to ſuch an officer who is removeable at the will of 
the king. Ex relatione m'ri Nott. Hill. 6 Will. 3. B. R. 

Atkins ver/. Uton. 

| S. C. Comb. 318. ; 
Covenant by a ORTGAGOR covenanted with the mortgagee; 
— — oP for the more abſolute aſſurance of the lands mortgaged 


| ance ſhall not to Make ſuch farther aſſurance, &c, Adjudged that this co- 
-- oblige him to venant did not oblige him to releaſe his equity of redemp- 
| — his n tion, but only to make ſuch farther aſſurance of the land, 
meemP* gc. under the ſame conditions as in the mortgage. Hil. 

6 Will. 3. B. R. Ex rdatione m'ri Mett. 


Eaſtet 


—_ 
LC of - 
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Moore ver /. Parker. 
8. C. with the Arguments of Counſel 4. Mod. 316. Skinn 558» 


N a feigned action to try an iſſue directed out of the 
houſe of peers, a ſpecial verdict was ſound, in which 3 
the caſe was thus. A. had iſſue B. his ſon, and upon „he ia invited 
the marriage of B. ſettled lands to the uſe of B. for life, re- ta an eſtate for 


mainder to the wife of B. for life, remainder to the firſt, ſecond, — 1 


c. ſons in tail, remainder to his own right heirs. And after- the deviſor will 
wards A. deviſed theſe lands to ſuch iſſues male as B. ſhould have not veſt in the 


by any other wife, (a) in tail male; and in caſe of failure of iflue _— MD 


male in B. he deviſed that all his lands ſhould go to bis grand- citeshis intereſt, 


children by his daughter Parker in fee,under whom the defendant * — 


claims, as grand- child to Parker. A. dies; B. ſuffers a common ig P. pl. 43. 
recovery, and dies without any iſſue male; under whom the 4 E4. p. 


plaintiff claims. And upon this ſpecial verdict, what eſtate 152 — 


had B.? and after argument at the bar by Sir Thomas Potuis, 23. cit, Co. 
Sc. by He chief juſtice, it is impoſſible to make this an Litt. 299. b. 


eſtate tail in B. for nothing is given to him by this deviſe, 13 EY * 


but he has only the eſtate that he had by the firſt ſettlement. 135. Dongl. 470, 
In 29 Ed. 3. 2. Leon. 7. eſtate for life is given to A. remainder See alſo Burr, 
to the heirs of the body of B. A. affigns his eftate ro B. by 75. 


which B. becomes tenant for the life of A. remainder to the Nor will he take 
an eſtate tail by 


heirs of his body, yet he has not an intail executed in him- inglte.des, 
ſelf, but the remainder continues in contingency. So here, tho' the eftate is 


there being two ſeveral conveyances, this deviſe cannot be limited over 
only in caſe of 


tacked to the eſtate for life limited by a different convey- failure of ifue 
ance, quod fat canceſſum by the other juſtices, See Dyer. male in him. 8. 
303. pl. 58. But by Hot chief juſtice, the queſtion is here, key ney ooo 


it this immediate deviſe be good to the iflue not being in acc. Dougl. 
oe. Deviſe to an infant en ventre ſa mere is good as a future 470+ For, 262, 
viſe, but not if it be deviſed in proeſenti. Then here, if 4 Dep, . CG. ge 


this is a void deviſe, the ſecond deviſe ſhall be void alſo; Nor ml his 
for it cannot be a contingent remainder, becauſe there is no > wage a 
particular eſtate to ſupport it; and as an executory deviſe it Fearn 228. K. 
acc. 1 Lev. 135. 
A deviſe per verba de preſenti to ſuch iſſue male as he ſhould have by any future wife (bis pr f# 
being then living (b) ) and Fs Mos male by — being intitled to eſtates tail under the firſt wal 
is bad. Cit. and dub. Fearn. 432J- R. acc. Black. 188. and vide Dougl. 439 and n. 1, 
Fearne 237 427+. vide poſt. 423 ſee alſo ante 3. and the caſes there cited. 
And ſo is a limitation over in caſe of failure of ſuch iſſue male. R. acc. Blackſt. 138, Fearne 


339. 

in Skinn. ubi ſupra this deviſe i» Rated. to have been in ſtrict ſettlement, if ſo, vide as to 
2d. point Dyer, Fienchman's caſe. And x And. 8. | 

(5) Vide - Sk | 1. Eq. Abr. and 3 Danv. Abr. vbi ſupra» - 

8 D 3 will 
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will be void, becauſe it is to take effect upon the death of J. 
without iſſue, Adjournatur, Ex relatione m'ri Nott. 


Avery ver/. White, 


The er 32 upon a bond conditioned to pay money; and Wl 


payment of mo- upon oyer it appears, that the uſual concluſion of a Wl 
ney, the the condition, viz, that then this obligation ſhall be void, Sc. 


8 was omitted. And therefore Mr. Northey for the plain- 


is a good defea- tiff argued, that the bond was ſingle. Sed non allocatur. For, 


lance, Row ACC» per curiam, the condition being to pay money, is a good de- 
38. 5. acc, feaſance of the bond; and if the obligor pay the money, the 


Com. 231. obligation ſhall be void. But no judgment was given, be- 


* 


Dougl. 369 ſee cauſe the parties agreed. Mr. Nott. . 


alſo polt. 335 

| Melwood ver/. Leech. 
Treſpaſs with FFTARESPASS. The words contra pacem were omitted 
nj ny in the declaration, and therefore- after. execution of a 


ment by default. Writ. of inquiry judgment was arreſted upon motion. But 
Bat pow Foe 16 Holt chief juſtice ſeemed to incline that it would have been 
2 1 re good after verdict. Mr. Mett. 
Ann. c. 16. . 1. WT h | 
EPO Gibbons ver. Pepper. 
- 8. C. 4 Mod. 404. Salk. 637. cit, 3 Wilſ. 471. 
Every juſtifica- RESPASS, aſſault and battery. The defendant 
tion [we 164 9 5 pleads, that he rode upon a horſe in the king's high- 
3 aplea way, and that his horſe being affrighted ran away with him, 
to an action of fo that he could not ſtop the horſe; that there were ſeveral 
aol and bat- perſons ſtanding in the way, among whom the plaintiff ſtood 
n and that he called to them to take care, but that notwith- 
on horſeback ſtanding, the plaintiff did not go out of the way, but con- 
— — tinued there; ſo that the defendant's horſe ran over the 
fright ran away Plaintiff againſt the will of the defendant ; quae eff eadem 
with him, that tranſoreſſio, &c. The plaintiff demurred. And ſerjeant 
— hen Darnau for the defendant argued; that if the defendant in 
out of the way, his juſtification ſnews that the accident was inevitable, and 
and upon hi that the negligence of the defendant did not cauſe it, judg- 
a gg ment ſhall be given for him. To prove which he cited Hob. 


him againit the 344. Weaver verſ. Ward. Mo. 864. pl. 1192. 2 Roll. 


TAP Abr. 548. 1 Brownl. prec. 188. 


Vide 1 Vent. 7 | | Tar 
295. 2Lev. 172+ + Northey for the plaintiff ſaid, that in all theſe caſes the de- 
Dan fendant. confeſſed a battery, which he afterwards juſtified ; 
3 Lev. 37- but in this caſe he juſtified a battery, which is no battery. 
+: 4B fon Of which opinion was the whole court; for if I ride upon a 
horſe, and J. S. whips the. horſe, ſo that he runs away with 
me, and runs over any other perſon, he who whipped the 
SF F horſe 
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of B, the battery, and not me. But if I by ſpur- 


orſe is guilty of 
e ſame manner, if A. takes the hand of B. and with it 


A. is the treſpaſſer, and not B. And, per cu- 
po defendant might have given this juſtification in 


and idence, upon the general iſſue pleaded, And therefore 
of 2 gent was given for the plaintiff, 

— ; Meriton ver/. Briggs. 

For, SCAPE, The defendant pleads recaption upon freſh 
de- | purſuit. The plaintiff replies, de injuria ſua propria 
the que hoc quod he retook, &c. upon freſh purſuit, er adhuc 
be- Ztinet, The defendant demurs, and ſhews for cauſe, that 


he plaintiff had traverſed matter not alledged in the plea, 
iz. quod adbuc detinet, which ought not to be; for if the 
efendant hath ſuffered J. S. to eſcape a month after the re- 
ap:ion, yet the plaintiff ſhall be barred by the recaption 
ted or the old eſcape, and ſhall have a new action for the new 
f a 
But 


ſcape. Judgment for the plaintiff, Mr. Nett. 


Rex ver/. Croſby alias Philips. 
ROSBY was indicted of high treaſon, and at the trial 
C at bar he excepted againſt the evidence of Mr. Aaron 
Smith, becauſe he had been ſet in the pillory upon a judg- 
ment given againſt him in this court, upon an information 


ant 34 Car. 2. the record of which he produced. Mr. ſolicitor 
he general Trevor and Mr. Cowper on behalf of Aaron Smith ar- 
m, gued, that the infamy was always a conſequence of the guilt, 
ral and not of the puniſhment ; and therefore, by them, if an 
d; innocent man hath an infamous judgment given againſt him, 
h- for a crime that does not deſerve ſuch judgment, this will 
n- not render the party infamous. Ihen for application they 
he ſaid, that the crime of which Ar. Aaron Smith was accuſed, 


did not deſerve ſuch judgment ; and therefore ſhall not take 
away his teſtimony, And Sir Samuel Eyre juſtice ſeemed to 
be of that opinion, But Holt chief juſtice gave no opinion 
as to this point, ſaying that he could not impeach the record 


- but he was of opinion that the general act of pardon, 2 
b. Will. & Mar. gave Mr. Smith a new credit, but did not 


work by way of reſtoration, to reſtore him to his old credit. 


making a purchaſe to hold, or to give evidence ; but if the 
king pardons him, he is now become a new creature, and 
may do both; (a) but he is not reſtored, to inherit to thoſe 
perſons, to whom he was inheritable before. An! the dif- 


in the priſoner's cuftedy, in which caſe it is, R. acc. Burr, 644) 
(a) R. ace. 3 


2 up Ou t 


Litt, 391. b. 392; . 
- » Ss 


eſcape; quod Holt chief juſtice negavit, for both are but one — 


Pr. 202. 


39 


Ing was the cauſe of ſuch accident, then I am guilty, In Hob. 134, 


If the defendant 
pleads a recapti- 
on upon freſh 
purſuit to an 
action of eſcape 
the plaintiff 
may take a tra- 
verſe that he 
did not retake, 
and does not fill 
detain him. 
Q: tamen and 
vide Str, 422. 
olt. 64. 


A pardon makes 
an infamous 
perſ»n a compe- 
rent witneſs. S. 
e. Mod. I = 
12 Mod. 8 
Salk, 689, + 
Skinn. 578. 
Holt 753. Gilb. 
Evid. 28. R. 
ACC, Godb. 238, 
Raym. 369. 1 
Vent. 349. D. 
acc. Bull. Ni. 
See 
alſo Hob. $1. 
Ray m. 379» 
"Tis the infamy 
of-the crime, 
not of the pu- 


niſhment which 


takes away 2 
man's teitimo- 
NY. 8. e. Salk, 
Skinn. Sed Holt 
. J. contra 5 
Mod. 12 Mod. and 


As if a perſon be attainted of felony, he is now incapable of Holtubiſapra R. 


acc. 3 Lev. 426. 
2 Wilſ, 18. D. 
acc. Co, Litt. 
6. b. 13ta Ed. 
Ne Is 


Compariſon of 


bands no evidence in treaſon. 8. C. 12 Mod. and Skinn. ubi ſupra (unleſs the papers are found 


40 


Pardon may 
cure a criminal, 
not a civil diſa- 
bility, 
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ference is, between a civil diſabiſity, which the pardon can. 


not cure, Co. Lit. 234. a. Sir Ar. Higram's caſe, and à cri. 


minal diſability, which the pardon may take away. And 
for theſe reaſons tle teAithony of Mr. Aron Smith was ad- 
mitted. But the principal point of treaſon charged upon 
Mr. Croſby, being the writing of certain tteaſonable papers, 
which the king's counſel endeavoured t6 prove by compari. | 


ſon of hands, having no other evidence; the priſoger, Mr. 
Croſby, produced the copy of the act of parliament tor the 
reyerſal of the attainder of Algernoon Sidney eſq. in which it 
was declared, that the comparifon of hands is not legal evi- 
dence. Upon which the jury found the priſoner not guilty, 


Williams ver/. Grey. 


8. 0. 4 Mod. 403. 1 Salk. 12. Salk. 149. Holt 307. 12 Mod. 7 i. comb. 322. 


An executor 28 
ſuch may have 
an action of tort 
for an injury 
done to the per- 
ſonal eſtate of his 


teftatorintheteſ- facias directed to t 


R. acc. Str. 
212. Cro, Eliz. 
207. ſee allo 5 
Co. 27. a. Cto. 
Car, 216, and 1 
Vent. 30. 1 
Sid. 88. 407+ & 
poſt. 97 l. 


Latch, 167, _ 
* Noy $7. Poph. 
7 189. Jones 173 


2 Roll. Abr. 
913· Pl. 3+ 


cit. Str. 214. 


7 TAMS extcutor of J. S. brought an action upon 
his caſe Againſt Grey ſheriff of the county of Wilts; 

and declared that his teftator had recovered judgment in 
debt for — A Mellin, upon which he ſued a fferi 
defendant, then ſheriff, to tevy 147/. 

10. of the goods of Meilin; that the defendant, by virtue 
of the fieri facias, took in execution goods of Mellin to the 
value of 101/. 10s. but fee, fraudulenter, et deceptive, re- 
turned, that he had levied goods but to the value of 27 /. 
part of which he had ſold, to the value of 29 J. 15 5s. and 4d. 
and that for the reſidue he had not ſound purchaſers, &c. 
And for this falſe return, the plaintiff, 'as executor, brings 
this action. Upon not guilty pleaded, verdict was given 
for the plaintiff. And now Mr. Nerthey moved in arreſt of 
judgment, that the action did not lie; becauſe this falſe re- 
turn is a_mere perſonal wrong, and of conſequence died 
ith the teſtator. And it is not within the ſtatute of 4 
d. 3. cap. 7, de bonis aſportatis, And he cited 1 Roll, Abr. 
912. Tit. Executors pl. 2. which bbok ſays, that it was 
left a quere in the caſe between Lemuſon and Dixon, '(for the 
court was equally divided) if cafe lies for an executor for an 
eſcape upon .mejne proceſs made in the life of the teſtator. 
And if upon a fieri factas the ſheriff tevies the debt, ahd does 
not return his writ, nor pay the money to the party, and the 
perſon who ſues the execution dies, whether his executor 


may have an action againſt the ſheriff. [Role ſays, that in a caſe 
between Spurſtetu and Prince, this being moved after verdict in 


arreſtof judgment, the plaintiff prayed judgment againſſhimſelſ, 


to the end that he might commence a new action for his own 


. Ce But Holt chief juſtice, and Sir Samuel Eyre juſtice, 
T1907; 


s Eyre juſtice, and Sir William Gregory, being abſent by 
reaſon of ſickneſs) after the caſe had been argued two or three 


times, were of opinion, that che action well lay, for the * 


3 
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X P bo — and Dizen was upon meſur proceſs, but if it had — — 
een after 


can- 

4 en. execationy the judges there, by the reaſons which debt „galaſt the 
And ef gave, ſebni do ineline that the action would lie. To — tor the 
e purgote is E. M f. 121. . This ſeems then to port ofa ni 
upon 4 e ſtronger than when the body is taken in execution ; for tion made in the 
pers, e body is bat in nature of u pledge for the debt, but upon f ic 
pari. vying of the goods, 4 right was veſted in the teſtator. 36. 4 pot 
Mr. Ind the-Alatute de bonis afportatis has been al wa favour- 973: Mick, 5 
r the bly extended for the — ö or which 8.5 —.— 
ch m al .Intr. 
ch it aſ6ns they gave jodg | Þ "Tin. 4 Wil few. & 2 — 


Waltham ver. Sparkes. 
8. C. Skinn. 556. Comb. 320. | 
77 ILLI AM Waltham executor of Rachael Waltham, berge on » | 
executrix of WWilkam Waltham, brings debt upon bond nity againſt the 
againſt the defendant, The defendant demands ayer of the 12 of 
bond, and of the condition, which was, that if the defen- 155 1. — — 1 


155 dant, his heirs, executors, and adminiſtrators, ſhall fave is a good breach 
Wh harmleſs, as well the overfeers of the poor of Shafford in — 1 
fleri 2 and heir ſucceſſors, as all the inhabitants of the . 5 26. for 
1 ſaid pariſh, from all expences, charges, Oc. upon the AC- the maintenance 
25 count of John Gorden, his wife and children, that then, hs — 


Sc. The defendant pleads non damnificat, &c. The plaintiff J. S. his wife 
replies, that Jobn Gorden had iſſue Toe h Gorden, Who ſettled and children. 


77 at F hard, and there married, and had children there born ; 2a 
<q 4 that 7oſeph Gorden being ſick, became impotent and inca- Eu. 


pable of maintaining himſelf, ſo that the 19th of Auguſt 5 was for the 
Mil. & Mur. two juſtice of peace, upon complaint made 22 
to them by the overſeers of the poor, made An order and fe. Py 
warrant, that the inhabitants df the faid parifh ſhould allow traverſe of ſuch 


25. for one week then paſſed, 'for the maintenance of Jo- 3 


* ſepb'Gorden, his wife and children z which order and warrant | 
c were delivered to Nicholds Scums ovefſeer of the poor: that 
* the 25. wefe paid by the inhabitants; and he avers that 


84. part of the 2s. was for the maintenance of Joſeph 
orden, &c. To this the defendant reſoins, and traverſes, 
that the 8 d. were for the maintenance of Jaſeph Gorden, &c. 


= The-plaintff demurs. Serjeant Heath and ſerjeant Wright 
5 for the plaintiff argue, that the "traverſe, which the defend- Up 


ant hach taken, is immaterial, For if a man will traverſe, f 

he ought to traverſe that which will reduce the point in No raverſe is | 
debate to a concluſion, and then the traverſe is good. — 
Vaugh. 8. But the defendant has not done ſo here, for he point in debate 
has traverſed that 8d. was for the maintenance of Foſeph 1 mag woe 
Gorden, where every part, that was for the maintenance of Dougl. 445. 

his wife or children, was in effect for the uſe and mainte- — — is 
nance of him. For by the common law, as well as by the „ide fer bis wife 


law of nature, the huſband is obliged to provide for his and the yarents 
N for their chi- 


dren, vide 43. Elis, e. 2. f, 7.—7 Jac. . e. 4. ſ. 3.—3 C. . c. 8. f. 1. — 2+.C, 5. fo 2. 
> Wie 


| 
' 
| 
| 
l 
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wife and the parents for their children, and therefore every 
part of the 25. is a breach of the condition. 2. The tra- 
verſe is too narrow, for he has not traverſed any part of 
the 8d. For if 24. was for the uſe or maintenance of 
Joſeph Gorden, that was a breach of the condition, Mr, 

orthey and Sir Bartholomew Shower for the defendant argued, 


That the word children in the condition of the bond, ſhall | 


not be extended further than to Joſeph Gorden, who was the 
child of John Gorden, and not to the children of Foſeph 
Gorden; which will be a full anſwer to the firſt objection of 
the ſerjeants. 2. They took a diſtinction between a general 
iflue and a collateral ifſue, and cited to maintain the tra- 
verſe, Co. Lit. 281. b. Cro. Elia 84. Dyer. 115. b. upon 
the authority of which they concluded, that in this preſent 


Two juſticesmay caſe the traverſe was not too narrow. 3. They took ex- 


out of ſeſſions 
make an order 


ception to the replication, that the juſtices of peace out of 


for an expreſs ſeſſions could not make an order for an expreſs ſum for the 


ſum for the 


maintenance of 


a pauper. 


maintenance of a poor man, but they agreed that they 
might ſign a rate made by the pariſhioners. But to this 


te court anſwered, that all the juſtices of peace in England 


did ſo, and therefore, though they have not authority to do 
it in ſtrictneſs of law, yet communis error facit jus. And 
the court reſolved, that the averment, that the 84 was 
for the maintenance and uſe of Foſeph Gorden was ill, and 
only ſurpluſage, for the 25s. was for the uſe of Foſeph 
Gorden, for that which is for the uſe of the wife and the 
children, is for the uſe of the huſband and father, 
becauſe the huſband and father is obliged to pro- 
vide for them; and ſo it was a manifeſt breach 
of the condition of the bond, Then the plaintiff has led 
the defendant out of the way, and he has followed him with 
an immaterial traverſe. But they agreed that the traverſe 
was good enough, as to the not traverſing of the 84. and 
every part thereof. And they agreed to the diſtinction 
made by Sir Bartholomew Shower and Mr. Northey. But 
then rejecting this averment out of the caſe, and the tra- 
verſe alſo, it is apparent, that this money came to the uſe 
of Foſeth Gorden, which was a breach of the condition of 
the bond. And therefore upon the merits of the cauſe the 
court ſaid, that they gave judgment for the plaintiff. Note, 
That where it is faid in the breach, that the 2s. were for 
a week then paſt; although this was objected to be too 
uncertain, yet it was held good enough, becauſe this bond 
cannot be ſued again. PN RY p 
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Faſter Term. 9 
7 Will. 3. C. B. 
Sir George Treby Chief Fuftice. 


Sir Edward Nevil 


Sir John Powell | Tuſtices, 
Sir Thomas Rokeby | 


Brittel ver/. Bade. 


8. c. Salk. 185. 


. 


JECTMENT for lands, &c. The defendant ,,c;en+ de- 

pleads, that the lands are held of the dean and weine is no plea 
chapter of Worcefter, ut de manerio de D. which is in eg lg. 
ancient demeſne, &c. The plaintiff replies, quod bene et R. ace. alk. 


hold lands or freehold, &c. The plaintiff demurs. And b be fad to 
ſerjeant Girdler for the plaintiff argued, that the rejoinder manor. 

is ill, for copyhold lands are of a nature ſo baſe, that the Writ of right 
party cannot have a writ of right elole for them, F. N. B. © ves — 
11. u. And if they ſhall be tried in the court of the lord, 21 Afic, 13. 
he in effect will be both judge and party. And for this 

reaſon they ſhall be tried by ejectment at common law, 

And he cited a caſe Mich. 6 Wil. & Mar. C. B. Rot. 553. 

where in ejectment the defendant pleaded, that the lands, 

for which the ejectment was brought, were ancient demeſne; 

the plaintiff replied, that they were copyhold, c. and upon 

demurrer it was adjudged for the plaintiff, And of this opi- 

nion was the whole court. But then ſerjeant Trinder for 

the defendant took exception to the replication, that it was 

repugnant 


% 
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repugnant to itſelf; for by ſaying tenentur, &c. ut de mo- 
nerio, the plaintiff confeſſes, that the lands were freehold; 
2 poſt. 2229. for copyhold lands cannot be holden of the manor, but (a) 
" are parcel of the manor itſelf, which conſiſts of demeans 
and ſervices; and then when the plaintiff ſays, that they 
+ are copyhold lands, this is repugnant to what he had ſaid WW 
before; and therefore it is yoid. And of this opinion were 
Treby chief juſtice, Nevill and Roitby juſtices. But Powel 
juſtice contra. For one ſays in common ſpeech, that copy. i 
. hold lands are held of the manor, And Trey chief juſtice 
ſaid, that the juriſdiction of the court of the lord of the 
manor extends to lands held of the manor, zud not to lands 
parcel of the manor. Ani therefore by the opinion of three 
juſtices the writ was abated, 


Int, Hil. 6 


Win. 3. C. B. Yaxley ver/. Rainer. 
| Rot. 307 · . f N 
2 — _ — EB T brought by the plaintiff, lord of the manor of 


f Yaxley bull's hall, againſt the defendant à copyholder 

e to ». 
hag = is of the ſame manor, for a for licence to aliene — 
— — lands; and he declares, that there is, and time whereof, 
place where the Cc. was, a cuſtom within the manor of Yaxley bull”s hall 
fine -was . that all the copyholders within the ſame manor have uſed 
time whereof, c. to pay to the lord of the ſaid manor 
the-manor. upon every alienation of the ſaid copyheld lands, a fine for 
Where a tender licence to dliene. That the plaintiff was lord of the aid 
led vith a maner, and that the defendant was a copyholder of the 
Loeb pr fame manor. And that the plaintiff gave licence to the 
it cannot de dafendant to aliene, for which the plaintiff aſſeſſed ſo much 
Raaba. K. or a fine, and gave day to the defendant 40 pay it at 
acc..poſt. az4- Lamiey bull ; trat ine deſendant aliened, and did not pay the 
Sang. , fine to che plaintiff; by which an action acorued to the 
Beam 3 £4, plaintiff, We. The defendant imparles; and then as to 
353+ 357 · part he pleads a tender. And te this the plaintiff replies, 
that the deſendant ſhell not be aqmitted to pleat! it after an 
impatlance, c. The defendant nejoins, nal iel record of 
the imparlance, and this was found againſt the defendant. 
As to the other part the deſendant pleads nil debet, and 
verdict ſor the plaintiff, And ſetjeant Rotherham moved in 
arreſt of judgment, that the declatation was ill, becauſe it 
did not appear, that che place where the money for the fine 
Was appointed to be paid, was within the manor of Yaxly 
Sull's hall; but rather it appeared, that it was appointed to 
He paid out of the manor, for it was appointed to be paid 
at Waxley hall, which is not ſaid to be within the manor. 
And it {hall not be intended · to be the ſame with Yaxley-bull's 
Bl. And the lord cannot appoint a place for payment out 
of / the · manor, ſor then the tenant might be foreed· to go all 
an hw Id : over 
hk 
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er England in queſt of the lord, to the tenant's t pre- 
ace. And he compared it to the caſe in Latch 122. 
Wy verſ. Diet. But Levinz ſerjeant for the plaintiff a- 
=. the caſe in Latch, and the reaſon of it was, becauſe 
nt ought to be paid upon the land. But in the principal 
aſe the fine is collateral, And beſides, the court will not 
tend (eſpecially after a verdit) that the place was out 


were 

Powell of the manor ; ſince this intendment would deprive a man 

<OPY- ff a right, that accrued by a kind of contract. And that * — 
uſtice he lord may aſſeſs a fine out of the manor, all agreed. ar eh og 
f the hen why. may not he make it payable out of the manor 

lands ſo? And it was adjudged accordingly by the whole court, 

three and judgment was given for the plaintiff, But if it had 


been for a forfeiture, the court ſaid that it might have been 
ey rwiſe. q 


- 


carrier ſets out, 


is no delivery to livery of them to Holloway, the now defendant (who was a 


Trinity Term 
| | | * i ; | | ; : a 
Sir John Holt Chief Juſtice. 
Sir William Gregory 


Sir Giles Eyre died a 
> Tune iu this term. 7 uflices. 


Sir Samuel Eyre 


Selway ver/. Holloway. 


N agreement was made between Merry and Sl. 
uch, now plaintiff, for a certain parcel of hops 
for ſo much money, and that Merry upon his de- 


common carrier) ſhould have his money. Merry brought 
his action for this money, and recovered, upon evidence 
that the hops were Jeft at the inn where Holloway lodged, 
without proving any delivery to Holloway or his ſervant ; 
but only a woman (who had ſerved Hollaway before, but 
had quitted his ſervice for five years) ſaid to the carman, if 
he laid them down Holloway would find them. And upon 
the trial it was proved, that there were many carriers who 
lodged at the ſame inn, but none of them went out the 
ſame day. Holt chief juſtice not approving this verdict, the 
cauſe being tried before him, a new trial was granted, and 
Merry had another verdict given for him. Upon which 
Selway brought this action againſt Holloway the carrier; and 
ſome of the jurymen, who had been jurymen in the other 
cauſe between Merry and Sefway, being upon the jury in 
this cauſe, gave a verdict for Holloway, which in effect was 
contrary to their former verdict; for if they were not de. 
livered to Hollzway, as they have now found that they were 
not, then they _ not to have given a verdict for Merry 
againſt Sefkvay, Upon which Sekvay moved for a new trial 
in this cauſe between him and Holloway. But the court 
ſaid, that they could not help the two former verdiQs, but 


they 
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hey were all of opinion, that the hops could not be ſaid 


Wo be delivered to Holloway ; and therefore a new trial was 


enied. 
Prynn verſ. Edwards. 


8. C- 3 Salk, 145. 


. = 2 EBT upon a judgment. The defendant pleads, that A writ of error 
11 


2 writ of error is brought returnable in the exche- — — a 
zuer chamber upon the ſame judgment, which is yet de- abatement ww an 
dending, and prays, quod eat inde fine die quouſque, Nc. The Qion of debt 


plaintiff demurs. And adjudged for him, becauſe the de- 2 — 


fendant ought to have concluded quod breve caſſetur. But 590. Holt 198. 
at inde ſine die quouſque, c. is a good concluſion, where ex- gy 1. Lill, 
communication is pleaded in abatement ; becauſe there re- — ee 
ſummons lies, but it does not lie in this principal caſe, ſemb. acc, , 
But per curiam theſe actions ate vexatious, and therefore not —. oo R. 
to be countenanced; and for this reaſon common bail has — 
been often allowed in theſe actions. And Holt chief juſtice ſemb. cont. x 
ſaid, that a writ of error in effect ſuperſeded the judgment, to — Ne 
prove Which he cited a caſe between Reed and Pierpoint, fei, — 85 
which in effect was thus: (50 F. S. has judgment given If ſuch ples con- 
againſt him for 20 J. and acknowledged a ſtatute for 20 /. — _ = 
and died, having made J. NM. executor, and leaving aſſets eat ind: fre die 
only to the value of 20/. J. N. brought a writ of error 74 ſques it is 
upon the judgment, and pending the writ he paid the ſta- 3 
tute; and it was adjudged, that he might juſtify it againſt Holt 198. 
the judgment, becauſe it was ſuperſeded by the writ of er- — — 
ror. Judgment was given in the principal caſe, that the — en 
defendant ſhould anſwer over. The ſame judgment was Judgment 
given Mich. 7 W. 3. B. R. between Rowley and Rapſon (c) don his tef 
for the ſame reaſons. And then it was reſolved, that a — ha 
writ of error pending is a good plea in a ſcire facias upon Wit pay a fta- 
a judgment. The ſame judgment was given Mich. 8 Will. — = 
75 B. R. between Chaſeworth and Merriman, Mr. Day. 248. > do. ; 
ill, 6 Will. 3. In the exchequer chamber all the juſtices 4% (5) 
and barons (except baron Turton) were of opinion, that 
in debt upon judgment, error brought upon the judgment 
is a good plea in delay guouſgue, Ic. but they did not give 
Judgment, Between King and Tuck. | 


(a) Note, The modern practice is to move to ſtay proceedings until the writ of error is de- 
termined ; and vide Burr. 2454+ 

( This caſe is not truly ſtated here or in any of the reports of it which are Yelv. 29. Cro» 
Elis. *34+ $22. and 2 Brownl, 39, 81. ſes the record in Coke's Entries 1 52, 

(c) Skinn, 590. Holt 199898. | 


Rex verſ. Bithell. : 
. 0 Ls 348. Holt 145. 12 Mod. 74. and with the arguments of counſel 
5 19. i a 

B ITHELL being committed to the keeper of Mu- A court of oyer 

gate, to be kept in ſafe cuſtody, until he ſhould pay — — 
a fine, which was ſet upon him by the court at the Od an abſent man 
Bailey, upon a conviction of having exchanged broad mo- without proces 
ney 


Nor can they ney for ollpped, againſt the new act of pazligment, pro- 
Saber than tir cured habeas corpus, to bring him to the king's bench, Wil 
immediate of- in order to be turned over to the Marſpaſſea, pretending 
ſicer. 0 


+++ walter which habeas corpus the keeper of Newgate returned, that 


regularip both Bithell was committed to him, — * be kept in cuſtody, 
iew virtute cujuſdam ordinis curiae of the. / 


eye te ou tenar cujus ſeguitur in haec verba, viz. that Milliam Bithell is 4 


theſe 


lars, 
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that there were ſeyeral gQions depending againſt him. To 


fions at the Old Bailh, 


charge the par- known to have exchanged broad money for clipped, id% 


2 i cal Ie. conſideratum off per curiam quod praeditius Willelmus Bibel 


tention, on an 
| bates CTY pro 2 et remaneat in gaola de Newgate quouſque, &c, 
22 2 . Sir Bartholomew Shower, Mr. Northey, &c. took exception 


135. 


and then the court could not commit him without proceſs 


cer of the court. 


if a man againſt whom Fl, ment 12 in the king's 


0 


folvas domino regi mille librai bonds et lgalis monetae Angliae 


to this return. i 

1. That it appears by this return, that there was no 
commitment, for it is ſaid, that Bithell was committed vir. 
tute cujuſdam ordinis, in which order no commitment appea:s, 
2. It does not appear, that Bithill was preſent in court, 


of capias. 
3. It does not appear, that Bitbell was in priſon before; 
* no implication by the word remaneat ſhall aid it. 

4. That every commitment ought to be to the immediate 
officer of the court, and therefore in this caſe it ought to 
have been to the ſheriff of Middleſex, who was the imme- 
diate officer of the court, and not to the gaoler of Newgate, 
who is but a ſubordinate officer of the ſheriff, and no offi- 

Againſt theſe objections the king's counſel argued, that 
although the return was not ſo good as it might have been, 

t ſufficient cauſe appeared upon the return, to remand 

im. Ang for this reaſon (as they told me, for 1 was not 
preſent in court when judgment was given) the priſoner was 
remanded to Newgate, notwithſtanding that the perſons, 
who were pretended to be bail for him in the actions de- 
pending againſt him in this court, declared that they ren- 
dered bim in diſcharge of themſelves, the court only re- 
garding it as a trick. Rut the court was of opinion, that 
the return was not good, for when a man is taken in exe- 
cution, he ought 40 be committed to the ſheriff, who is 
the immediate officer gf the court, and the party ought to 
be -preſent in court, when he is committed, otherwiſe the 
want of a writ is not ſupplied. And by Aal. chief juſtice, 


bench, be walking in Weſiminſter-, the king's bench 
may ſend a. tipſtaff, to bring him into cquet, and the court 
may commit him in execution. But otherwiſe, if he were 
at Charing+crofs. | 


* * ; — 


4 : Rex 
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Rex & Regina ver/. Kempe. 


| Salk, 465, 12 Mod. 77. Cemb. 334. Holt 419. with the arguments 
of — 4 Mod. 275. Carth. 350. Skeinn. 446, 580. | 


Scire facias iſſued out of the petty bag in chancery, to The king may 
A repeal letters patent bearing date the 29th of Decem- __ _ 
in the 25th year of the reign of king Charles the ſecond, | 8. C. 
which that king granted to the defendant the office of ; Dany. Abr. 
cher in Plymouth. The caſe was ſhortly thus: king 3 = 
arles the ſecond granted this office to Fohn Martin durante 3 "151. *. 
placito. Afterwards by other letters patent, reciting the x54. |. 7. Bio. 
nt to Martin, he granted this office to Fryer for life, to mo 
mence after the death, ſurrender, or forfeiture of Mar- 3 I 
Fryer afterwards ſurrendered his letters patent to the Dyer 80. b. 2539. 
2; who afterwards, in conſideration of the ſurrender of — 4 arts 
letters patent of Fryer, granted by letters patent this 
ce to Henry Kempe for life, to commence after the death, To — 
render, forfeiture, or other determination, of the eſtate endet ont 
Martin, and afterwards to William Kempe for life, (who forteiture of le 
he now defendant) to commence after the death, ſur- cer at will, 
ader, forfeiture, or other determination of the eſtates of Dyer - 
artin and Henry Kempe. Henry Kempe dies, and then king See Dyer 197. 
arles the ſecond dies; and now this ſeire facias is ſued * l 47. 
ainſt the defendant, to repeal theſe letters patent. 
This caſe was argued ſeveral times by Gould king's ſer- 
nt and ſerjeant Pemberton for the king, and by Sir Thomas 

vis, Mr. Northey, &c. for the defendant. And now Sir 
muel Eyre, and Holt chief juſtice (there being but two 
ges in court) gave their opinions in folemn arguments 

the defendant. Sir Samuel Eyre juſtice for the defendant 
d, that the principal gquære was, whether the letters patent 

Fryer were good? For admitting that they were good, If the avowed 
> defendant ought to have judgment: for the conſideration S or 
the letters patent of Kempe was the ſurrender of thoſe of he ck, 
der; and if thoſe of Fryer were good, then the conſideration is void. R. acc. 
thoſe of Kempe was good, and by conſequence the grant. 133 — 1 
t if the letters patent of Fryer were ill, then there was W 
conſideration in the patent of Kempe, and the king was | 
eived in his grant, and therefore it was void in law, But 
was of opinion, that the letters patent of Fryer were good ; 
ainſt the validity of which it was objefted, 1, That an 
ate for life, as this of Fryer was, could not depend upon 

eſtate at will; to which objection he anſwered, that this 
ant of office did not reſemble that of lands, for an office is 

longer in ou than it is in grant by the king; for the The kag bas no 
g has no reverſion of an office, nor can he grant it by that reverſion of an 
me, as 8 Hen. 7.12. 6 Hen. 7. 14. 2 Brownl. 242. Co. Car. offer, nor can 


he grant it by 


3. 8 Co. 50. J. 8 Hen. 7. 1 & 3. But the king may grant it in —— 


1) As to ſuch a grant of a judicial office, See 4 Co. 4. a» 2 Roll. Abr. 154. l. 8. Co. Lit · 
+ Ed. 3. b. and n. g. and the caſes there cited, . ö 


Vor. I. E poſſeſſion 
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poſſeſſion, or to take efft& in futuro. 8 Hen. 7.12. 1 Hen, 
7+ 29, ©. 8 Co. 55. b. Go. Lit. 3. 5. Cro. Car. 203. 3 Leon, 
31. Nor is a particular eſtate neceſlary, to ſupport this 
grant of the office in futuro. | | 


2. It was objeRed, that the king was deceived in his 
_m to Frydr, which was to commence after the death, 
urrender or forfeiture of Martin; for the eſtate of Martin 
being only an eſtate at will, it could not be ſurrendered or 
forfeited ; for thoſe acts, which in caſes of other particular 
eſtates will amount to a ſurrender or forfeiture, in caſe of an 
eſtate at will amount to a determination of the will ; and 
therefore there cannot be a ſurrender or forfeiture of an 
eſtate at will (to which laſt aſſertion Mr. Juſtice Eyre agreed). 
And in fact the eſtate of Martin did not determine by 
his death, ſurrender or forfeiture, but by the death of king 
Charles the ſecond; and therefore this grant to Fryer could 
not take effect, becauſe Martin's eſtate did not determine 
by his death, ſarrender or forfeiture, | 


To anſwer which objections he ſaid, that it ought to be 
conſidered, 1. When the king ſhall be ſaid to be deceived, 


to avoid a grant. 2. In what manner tne grant of the king 
ſhall take effect, and what conſtruction it ſhall have. 


A falſe ot pattial As to the firſt, where the matter expreſſed to be ſugpeſt- 
— avg ed on the part of the grantee is falſe, and to the prejudice 


to the king's Of the king, there if the king be deceived, that will avoid 


prejudice, will the grant, 

make the king's 8 

grant void, D. . F 
ace. Hob. 229uk But where the words are the words of the king, and it 


nou pats 39% appears that he has only miſtaken the law; there be ſhall 
Eliz. 644. Velv. not be faid to be deceived, to the avoidance of the grant. 
48. 1 Co. 44.4 As if there is an eſtate in eſſe not recited, or when the grant 
1 d. 3 zs recited to be of leſs value than it actually is, by the ſug- 
5 geſtion of the party, there the king is deceived, and the 
nutamiſtake in grant ſball be void, For in the fitft caſe the intent of the 
part of the king king was, to grant an eſtate to take effect in poſſeſſion, 
g. not: R- d. which intent cannot take effect becauſe there was an 
ed eſtate before in offs not recited. In the ſecond calc 
if the grant were good, the king ſhould grant more 

than he had deſigned to do. But if the king is not 

deceived in bis conſideration, nor otherwife to his preju- 

dice, but his intent was to paſs the lands, only he is de- 

ceived in the law, nevertheleſs his grant ſhall be good. To 

warrant whichdiverſity, he cited Dyer. 352. a. 197. . Cr 

Fac. 34. 2 Brownl. 242.- 11 Co. 4. b. 1 Med. 196. Land 

73. 31 Hen. 6. 23+ 6 Go. 35 3 1 


a. In 


/ 
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2. In what manner theſe letters patent of the king ſhall Where the king 
conſtrued, when he is miſtaken in his own words and jj, 
Rrmation. And he ſaid, that it is a rule in law, that is not deceived 
ere the king is not deceived by the ſuggeſtion of the 8 
rty, and it appears by the letters patent that the intent of tion mall be put 

king was that the patentee ſhould take, ſuch conſtruction upon the giant, 
all be made, that the grant ſhall not be void. 6 C. 6. 4. ( 9k 
a Co. 67. K. 9 Edu. 4+ 11. 8 Co. 56. a, acc. 9 Co. 50, 
a. 1 Md. 196. poſt; 3024 


Now to apply this to the preſent caſe. In theſe letters 


and tent to Fryer the king is not deeeived, for the precedent 
Fan ters patent are truly recited, and the ſuggeſtion of the 
ed), rtyis true, and the intent of the king was; that Fryer 
by ould take by theſe patents; and therefore ſuch conſtruc- 
ing dn ought to be made; as the grant may take effect. 


And as to the commencement of this grant to Fryer, it 
med to him that the king's intent was, that Martin 
ould hold it for his life; that is to ſay, that he would not 
termine his will during the life of Martin, but that after 
artin's death the new letters patent ſhould take effect. 
t ſince Martin's grant determined by the king's death, 
is grant of Fryer's all commence after the death of Mar- 

And for theſe reaſons he was of opinion, that the de- 
dant ought to have judgment. 


Halt chief juſtice for the defendant ſaid, that the queſtion 
s, whether Fryers letters patent were good? For if they 
not, thoſe of Kenipe will not be good neither. But he 
is of opinion, that thoſe of Fryer were good. 7 25 


1. It was objected; that they were void, becauſe they 
re not to commence upon the determination of the eſtate 
Martin, but upon his death, ſurrender, or forfeiture. His 
ith might happen, but not his ſurrender of forfeiture, becauſe 


the was but an eſtate at will, 
ion, | , 

— o which he anſwered, that an eſtate at will among The king's t6- 
ca 


mon perſons cannot be ſurrendered; becauſe, being at nant at will iy 


nore will of both patties, either of the parties may deter- —_— * 
not ne his will. But in the caſe of the king, it is not at the 

eju- | of both parties, but of the king only, and the party 

de- not determine his will but by ſurrender. For if it be an - 

5 ce of truſt, forbearance of execution is fineable; and 


render in ſuch caies is conſtantly practiſed, as in the caſe 
Hal: chief juſtice and Scroggs chief juſtices 


E 2 Then 
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Then if this office granted at will was ſurrenderable, (24 i 
by him it was) the expreſſion of the king in bis letteis WW 
patent was proper enough. 7 


2. It was objeQed, that it was not forfeitable. 


The king's te. Ta which he anſwered, that the king's tenant at will may 


nant at will may be ſaid to forfeit. For perhaps the king upon ſuggeſtion of "= 


forteit his eitate. crimes committed by the party, before he determine bis 


will, ſhall be informed by inquiſition of record, and then 

upon the very return of the inquilition the office is forfeit- 

ed. But if it were an eſtate for life, then there ought to 
be a ſcire facias to repeal the letters patent. 


Admitting then the law to be ſo, this grant to Fryer was 
good, and might have commenced after the death, ſurrender, 
or forfeiture of Martin. cs 


But it was farther objected againſt this grant to Fryer, 
that ſuppoſe the king -had determined his will during Mar- 
tin's life, yet the grant to Fryer could not have taken effect, 
becauſe the eſtate of Martin did not determine by the death, 
ſurrender, or forfeiture of Martin; and then if the grant to 
Fryer were good, there would be a freehold to commence in 
futuro, which is againſt the rules of law. 


To which he anſwered, that this grant would neverthe- 
leſs have taken effect, but not till the time limited by the 
letters patent, which then muſt have been Martin's death, and 
in the mean time the king might have granted it to whom- 
ſoever he pleaſed; and when Martin died, Fryer's grant 
would have commenced, | 


An office er And as to the objection that a ſreehold cannot be granted 


rent ce _ to commence in futuro, he anſwered, that it muſt be under- 
— — ſtood of a freehold in , as 5 C 94. b. Berwick's caſe; 
to commence in but a rent de novo may be granted to commence in futuro, ot 
ferro. Vice may be granted in fee with fractions, 1 Co, 87. a. Corbet's 
Bl. Com. 165, Caſe, or to commence upon any contingency ; becauſe it is 
314. upon a A creature of the grantor, who may mould it in what form 
centre a? he pleaſes, | And the grant of this new office reſembles the 
3 grant of a rent de novo; for ſince there is no eſtate in eſe, 
but it is new created by the king, he may mould it as he 

pleaſes. And although there is ſuch an office as this of a 

ſearcher, yet the eſtate is new, and ſubject to any limita- 

tions. And no reaſons can be given, why a grant in futur 

of {uch anew office ſhould not be good, as well where there 

15 F Fs e 1s 
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, (as 


'S | as where there is none at all, For 
ettcis A '* ſuch precedent eſtate 


e, there being before à grantee for life, the king grants 
— to — after the death of the grantee for 
life : this firſt grant for life is of no avail to make good the 
laſt grant, for the laſt grant is not a remainder, for then it 
ought to have been created at the creation of the particu- 


_— lar eſtate : nor is it a reverſion, for neither the king nor 
yl : any other has any reverſion of the office, and a grant by 
s , ſuch name is void; but: the king may grant an office in 
be reverſion; not in reſpe&t of the particular eſtate, but it is 


only a future intereſt to commence in futuro. Young verſ. 
Stawell, Cro. Car. 203. and Young verſus Fowler, Cy. Car, 
o. . 
*" Bot if the king has the inheritance of an office, ſuch. a 
grant as this had been void, And it ſeemed to him, that 
the king's intent was, not to determine his will during 
Martin's life, but that after his death the grantto Fryer ſhould 
commence ; and not to give opportunity to any ſolicitation, 
to determine the eſſate of Martin before his death. Laſtly, 
Fryer's letters patent being good, the ſurrender of them was 


ſed, a good conſideration in the grant to Kempe, ſo that the let- 
_ ters patent granted to Kempe were good, And therefore 


judgment was given for the defendant, 


Rook verſ. Clealand. 1 — 


| B. Rot. 508, 
the. S. = Lutw. 503. 0 * 50 
the | | 
and Man, ſeiſed of a reverſion expectant upon an eſtate Reverſion on an 
om- 


for life, bound himſelf and his heirs in a bond, and Kae 
died, living the tenant for life; this reverſion ſhall be / cent. quande ac- 
ets in the hands of the heir. Adjudged this term in C. B. I — 
adm. Bro. C. C. 256. roſt. 784. Carth. 129. ſee alſo & Co, 42» 2. 58. d. Bro. C. C. 34%, 
260, Carth. 126, 3 Ley. 286. 1 Snow. 244+ 


Walter ver/. Rumbal, 
Pleadings and verdict, 4 Mod. 38 5. vol. 3. 75. 
72 LTE R brought an act of trover againſt the defend- Perſonal notice 


TM ant Rumbal for 6 hogs, 5 pigs, &c, Upon not guilty v 2 dittreſs is 
the pleaded, the jury find a ſpecial verdict; that John Smith the aa edlen, 


16th of Oftober 8 Car. 2. was ſeiſed in fee of a meſſuage the 2 W. & M. 


and a certain parcel of land containing 200 acres of land, 4877 — Fe 


ff a part of which lay in the hundred of Kina/ſey in Hilthire, and +90. Salk, 247 
ta- part in the hundred of Andover extra in the county of South- Comb. 336. 
url ampten; and being ſo ſeiſed, he demiſed it by indenture 17 109% 76- 
ere to Joby Walter for 21 years, reſerving 434. 105, rent an- owner is ſuffi. 
15 nually, to be paid at two equal portions at Ladh-day and cient as againſt 


Michaelmas,; that the leſſee entered and was thereof poſſeſſed pj” . 


by virtue of the leaſe aforeſaidg and that rent being in Comb. and 13 
arrear, the defendant as bailiff to John Smith diſtrained the Mod. ubi lupra, 
E 3 caitle, 


r 


— 


n 
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Where lands are cattle, for which the action is now brought, being d 
lebe by ene and couchant upon this land, viz. part upon the parcel « 

demiſe rendring the land which was in Kinalſey, and part upon the othe 
an intire rent, parcel which was in Andover extra. They find that th: 
Ln plaintiff was owner of this cattle, and that the defendanÞi 
county and pat after the diſtreſs taken gave notice to the plaintiff accord. 
8 ing to the ſtatute of 2 Mill. & Mar. ſeſ. x. cab. 5. a 
mee egy on that the plaintiff Malter did not replevy them within f 
the lands in both days. And that after the five days the defendant ſent fo 
counties a the conſtable of Kinalſſey and the conſtable of Andover extra. 
4 ts drive T hat by two appraiſers, ſworn by the conſtable of Kinalfey, and 
the whole diſ- in the preſence of the conſtable of Andover extra, the cat 


nt 8. C. 7 were appraiſed. And that afterwards the deſendant ſold then, 


od. Salk. and left the overplus with the conſtable for the uſe of the 
——— plaintiff, c. And ſerjeant Gee and Mr, Pratt for th; 
2P.4M c 12, plaintiff objected. 105 
f. &2Inſt- 10s. 
Upon the ſale o 1. That the notice is ill, for the act fays, that it ſhould 
ſuch diſtreſs the be at the chief manſion-houſe or other notorious place upon 
—4 be ſworn by the premiſſes; but in this caſe it was given to the plaintif 
the con(table of himſelf, Sed nan allocatur ; for per curiam the intent of the 
1 act was only, that the party ſhould have notice, which is 
is impounded. S. performed by this means, better than if it had been left a 
4 the houſe or other maſt notarious place. 
| ops , 


2 beck! 2. They abjected for the plaintif, that the jury have 
yerdi& findsthat found, that notice, was given to the owner of the goods, 
lagds lying in and not to the tenant of the land. And although the 20 
acgoining cones is in the disjunctive, yet it ought to have a reaſonable con- 
| 22 leaſe un- ſtruction; and it is more reaſonable, that the notice ſhould 
* be given to the tenant of the land, becauſe he might ſhev 

T Kr to lis. that the rent is ſatisſied, which does not lie in the know- 
todtiguous. ledge of the owner of the cattle. Sed non allacatur; for the 
: N ver- act has expreſsly provided, that notice may be given to the 
— 8 owner of the goods: But if the tenant had ſued a replevin, 
diſtreſs finding then the notice muſt have been given to him ; but notice 
the difireſs and to the owner (ufficiently affects the owner, and the plaintiff 


wh me ne, is found owner of the cattle, therefore natice to him is 

that the tenant ſufficient; | | 
did not replevye © 5 7 | * | | 

3. They objected, that the jury had not found, that the 

Cen. coftable of Andover adminifired the oath to the appraiſers, 

for. the belt but that he was only preſent. Now the conſtable of Kina{ 

Fe. mad no juriſdiction over that which aroſe within the hun- 

dred of Andover, and therefore the goods diſtrained within 

the hundred of Andover were ſold without having been ap- 

” praiſed by ſworn appraiſers, for the oath adminiſtered by the 

conſtable of Kinalſcy as to thoſe goods in Audever was void, 

which is contrary to the direction of the ſtatute. And al- 


though the conſtable of Sumer was preſent, that does ve 


* 


e T F. 


2 
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| leway 5 ald it no more than where the mayor of a corporation, being Order by two 


rcel . juſtice of peace, made an order and ſigned it, and after- fo 
other wards this order was ſigned by another juſtice of peace, and 2. cap, 12. muſt 
at the BS it was ruled naught, upon 14 Car. 2. cap, 12. becauſe the — 
endan lad juſtice was not actually preſent at the ſigning of it as the pneſence of the 


cord. d datute provides. So here becaufe the conſtable of Andover other. 
5- an did not adminiſter the oath though he was prefent, the ap- 


n i praiſement of theſe goods in Andover was ill. But to this it 
nt for was anfwered by the court, that the oath adminiftred by the 
extra, conſtable of Kinalſey was ſufficient, for the lands, although 
ey, and they lie in divers counties, yet they ſhall be intended con- 
cattl; I ciguous, for they were demiſed by one demiſe rendring one 
them, intire rent; then the diſtreſs being lawfully taken for one 
f the iatire cauſe, as it was here, the chaſing of them is a continy- 


r the ance of the taking, and the difference of the counties will 
make no diverſity of the diſtreſſes; but the diſtrainer, as the 
caſe was, had liberty to chaſe them all into Milſſbire; then 
the officer where the diſtreſs is chaſed, is within the act, be- 


Upon cauſe the diſtreſs is there lawfully in the cuſtody of the law; 
intif and therefore the oath, adminiſtred by the conftable of Lin- 
f the alſcy, good for the whole, But it was objected to this, that 
ch is the words of the act are (the officer where ſuch diſtreſs ſhall 


be taken) and now the goods, which were taken in Andover — dif- 

cannot be ſaid to be taken in Kinalſey; to which the court ene — 
anſwered, that the chaſing of the dittreſs over is a continu- the taking. R. 
ance of the taking of the diſtreſs, and the party, ſince it was v. 2 — 
for one intire cauſe, cannot ſever the diſtreſs, but ought to Le 1 


chaſe them altogether, and impound them in one pound, by Latch, 60, 
182 Pp. & . cap. 13. 


ould : 

hew 4. It was objeQted, that the jury have not found, that the 
DW tenant had not brought a replevin within the five days. Sed 
the non allocatur ; for the jury — found, that the owner did 


not replevy within the five days, which, as to the plaintiff 
who is the owner, is ſufficient, 


5+ It was objected, that they do not find, that the goods 

were ſold for the beſt price. To which the court anſwered, 

that that ſhall be intended, fince the appraiſers were ſworn. 

For which reaſons judgment was given for the defendant, 

But Holt chief juſtice (aid in this caſe, that if lands in Mid- D!:Arefs taken 
dleſex and Hampſhire be demiſed by one demiſe, r ONE in ena. 
intire rent, the diſtreſs taken in Mdaleſex cannot be chaſed tics, which 


. into Hanpſbire, becauſe the counties are not adjoining. og; 5 
in | chaſed out of 
b | the one county into the others 
he 

d, 


E 4 Maſters 
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Maſters ver/. Lewis. 


S. C. 3 Salk. 429. Holt 429. Comb, 347. Skinn. gab: 5 Mod. 75, 92 
and with the arguments of counſel, Carth. 344+ 


HARLES Maſters was indebted to Goſtwright, and had 


The creditor of 2 alſo a debt owing to him by Lewis the defendant. 


an in*ceftate can» 1 . p 
not under the Maſters dies inteſtate, and Goftwright enters a caveat in the 


_ 8 Lex- ſpiritual court, and then enters a plaint in the court of the 
of his debts by ſheriffs of London againſt the archbiſhop of Canterbury 26 3 


levying a plaint Ordinary, to attach this debt in the hands of Lewis, and up- 

againſt the on default has judgment and execution. Then the arch- 

3 Jene, biſhop grants adminiſtration to Alice Maſlers, who brings 

165, this indebitatus aſſumpſit againſt Lewis, who pleads (1) this 

foreign attachment in bar. The plaintiff demurs, and Sit 

Bartholomew Shower and Mr. Dee for the defendant argued, 

that the foreign attachment in this caſe was good, and the 

defendant's debt well attached, and therefore he ought not 

to be liable over to the plaintiff. 1. They ſaid that this 

| foreign attachment had had the approbation of all courts 

for more than an hundred and fifty years; and there was no 

inconvenience, for if the defendant, againſt whom the at- 

tachment is ſued, comes within the year and day, he may 

ſue a ſcire facias againſt the plaintiff, to diſprove the debt. 

2. They ſaid that it had been allowed ina caſe of the very 

ſame nature, Calthrop, Rep. 66. And though it may be 

objected, that this may work a devaſlavit in the adminiſtra- 

trix, for by this means a debt upon a ſimple contract may be 

ſatisfied before a debt upon ſpecialty ; they anfwered, that 

the adminiſtratrix might well 15 in an action brought 

againſt her, plene adminiſtravit; for ſhe is not chargeable for 

more than that which comes to her hands. And by 5 C. 

82. b. Snelling's caſe, the adminiſtrator is bound by the cuſ- 

tom of Landon, to pay a debt by ſimple contract as well as a 

debt upon ſpecialty. And although in this caſe it may be 

objected, that the ordinary was not liable to any action of 

debt, they anſwered, that by 13 Ed. 1, cap. 19. the ordinary 

is liable, ſo long as he hath offers, 2 Int. 397. But they 

ſaid, that admitting, that this judgment in the attachment 

was erroneous, nevertheleſs ſo long as it continues in force, 

it ſhall bind the parties. For which reaſons they prayed 
judgment for the defendant. 

But Northey 2 contra for the plaintiff. Of which opinion 
was Holt chief juſtice, Sir Giles Eyre and Sir Samuel Eyre 
juſtices. For, 1, Foreign attachment (by them) cannot 

V perſon but a debtor, and the ordinary is no 
— debtor, before goods come to his hands. 5 Co. 82. 
only a debtor, 5. 9 Ca. 39. . HHenſloe's caſe, F. N. B. 120. D. 2. 
Ordinary no Garniſhment cannot be, but where the garniſhee * 
goods come to his hands. Garniſhment cannot be, but where the garniſhee is liable to the action 
of the defendant. Semb. acc. Dougl. 363. Vide Tamen. Dougl. 16. Garniſhee may plead 


whatever the de/-ndapt might have pleaded. D. ace. poſt, 347. 
(1) Note, a foreign attachment may now be givep in evidence, Poft, 180. Bl. 834. 3 Will. 
« | | | | 
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able to the action of the defendant; for the gar- 

iſhee may plead all things that the defendant might have 

leaded. But in this caſe the ordinary, who was the pre- _— Cane 
nded defendant, could not have had an action againſt — 
-wis for this money. Therefore if this foreign attach. tate's debtor, D. 
zent ſhall be allowed good, it will be in effect to adjudge _ 0 
power in the attachment to give an action, to a perſon "oP 
ho cannot have one by law, which the attachment can- 

ot do. But where there is an executor or adminiſtrator, Executors and 


up- 

4 foreign attachment may well be allowed, becauſe they iminiftrators 
ings ay be ſued, or may ſue. And as to the objeQion, that — 
this e judgment although erroneous ſhall bind the parties un- reign attach- 


il it be reverſed, the court anſwered, that non valet exceptio — R. acc. 


us rei cujus petitur diſſolutio. And the adminiſtratrix, in Cd. 6. 
his caſe could not — this judgment, becauſe ſhe is vide 3 6h 
ot party to the record. And by Holt chief juſtice, Snel- Will. 297. 
ing's caſe, 10 82. 5. where it is ſaid, that the adminiſtra- 

or is bound by the cuſtom to pay a debt upon ſimple con- 

ract, &c. is not ſound law. And afterwards, Mich. 7 Will. 3. 


; © 

8 . — , x DEF. 

r ** 
3 — , * 


n 

oY in B. R. 1695. (Sir Giles Eyre being dead, and Sir Thomas 
nay Rokeby made juſtice in his place) the whole court of king's 
de. dench gave judgment for the plaintiff, 
e 1 
1 Memorandum, Sir Edward Ward Inigbt, attorney general, 
. was this term made ferjeant at law, and lord chief baron 
ho of the Exchequer, in the place of Sir Robert Atkins (but this 
hat was nolens volens,) And Sir Thomas Trevor ſolicitor 
gbt general the eighth June ſucceeded in the office of attor- 
* ney general, And Sir John Hawles knight, of Lincoln's 
Co. Inn, jucceeded in the office of ſolicitor general. And Sir 
af. Salathiel Lovell night, recorder of London, was made 
78 ting't ſerjeant. | 
be £ 
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Sir John Holt Chief Fuſtice. 
Sir William Gregory 
Sir Thomas Rokeby | 

removed this term out 
of the Common Pleas > Tulices, 
in the room of Sir Fas 
Giles Eyre | 
Sir Samuel Eyre [ 


*% 9 * : * * — — — — 
* Y F hes, | 99 6 TE I TTY *** 


Sir Jchn Dalſton cr Janſon. 


8. e. Salk. 10. 12 Mod, 74. with the arguments of counſel and more 4 
large Comb. 333, 4 Mod. ge. Pleadings. 5 Mod, 89, Salk, 703. vol. 3.74 


— — CT ION upon the caſe grounded upon the euſtom d 
caſe upon the the realm againſt a common carrier, and trove, 
Fulton of the were joined in one declaration, Upon not guily 


_ — pleaded, verdict for the plaintiff, And it was moved it 

. cont. 1 arreſt of judgment, that theſe actions cannot be joined; 
Vent. a_y. 3: for although the caſe upon the cuſtom ſeems to be foundel 
„ upon a tort, yet it ſounds in contract; and then an aQion 
Rep. 277. ſee founded upon contract cannot be joined with an action 
woo I —— founded upon a tort, as trover. And 1 Sid. 244. Matthr 
farm Rape verſ. Hopkins, for this reaſon in à like caſe judgment wi 
274. 3 Will. arreſted. And of the like opinion was the whole court u 


143. and Fl. preſent, and therefore judgment in this caſe was arreſted 


eie De Grey, : 1 : L 
b. J. and it ſhould ſeem properly, refers to the nature af the a on, as the criterion far determis 


ing what actions may and what cannat be joined. 


leit 
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2 
; 


Tf a ſuit is infti. 
P enſe ver /. Prouſe. tuted in the ſpĩ- 
8. C. Carth. 360. Comb. 344. ritual court for 
9 A t 1 t £ ; 
R. Pratt moved for a prohibition to the conſiſtory ang ny 


court of the biſhop of Exeter, where his client the court wit 


as Tibelled againſt for a rate aſſeſſed by the churchwardens by grant a prohibi. 
ſtom for repair of the church, as well the chancel as the — k 


e of the church. Aud reſolved 1. That the pariſhioners, ace. 1 Mod. 261; 
, ad not the churchwardens, ought to afſeſs the rate. 2. That The pariſhion. 
he parſon ought to repair the chancel and not the pariſhion- on i 
rs, but that the pariſhioners ought to repair the nave of the ought to aſſeſs 
hurch. And by Holt chief juſtice, by the canon law the —__ - =_ 
parſon ought to repair the whole; but by the cuſtom of Eng- — — 
land the parſon ſhall repair the chancel, and the parithioners 1 Mod. 79, 194, 
he naye of the church. And by the cuſtom of London the 335- 8 
pariſhioners ſhall repair the chancel alſo. But Rotely juſtice ,, — 388 
as of opinion, that the pariſhioners ought to contribute to the nave of the 
barge of the ornaments of the chancel, but Helt doubted of — n 
hat. Then Sir Bartholomew Shower moved, that a prohibi- fee 2 laſt. 489. 
ion ſhould be granted, only guoad the ſuit for the rate for The parton the 
he chancel. But reſolved, that the prohibition ſhall be NN 
or the whole, becauſe it is but one rate, and entire; but Mod. 391. 

f a man libel for two diſtinct things, the one of which is of % Whether pe- 
ccleſiaſtical conuſance, and the other not, a prohibition bound to con. 
hall be granted, %a. that which is of temporal conuſance, tribute to the 
and they of the court Chri//ian ſhall proceed for the other. — — 8 
herefore in the principal caſe a prohibition was granted. chancel. | 


Where a man libels in the ſpiritual court for an intire thing of a part of which the court bas no 
Fognizance, there ſhall be a Drohibition for the whole, but where he libels for two diſtinR things, 
pt one of which only the court has go cognizance, a prohibition guoad, ; 


: 
. bs . a — \ 
9 


2 


Herbert ver/. Walters, 


8. C. 12 Mod, $5. Holt 191. 1 Salk, 205. Skinn. 591. 


EPLEVIN. The defendants as overſeers of the poor On avowry for a 


rover, of the pariſh avow for a rate, ſet upon the plaintiff by poor rate if the 
guily force of 43 Eiig. cap. 2. The plaintiff replies de injuria * — 
ed It ua propria abſque tali cauſa, and upon this they were at iſſue. and the jury 
ined; And at the trial, after appearance, the plaintiff was nonſuit. * — 
indet And Sir Francis IWinnington moved for a writ of inquiry of the court will 
— damages, and after debate at ſeveral days, reſolved, that a —_ 
101 mqu'rys « + 


writ of inquiry ſhall be granted. For if the jury try the 
iſſue, and do not find damages in cafe where damages are Mod, 118. .* 
recoverable, this ſhall not be ſupplied by a writ of inquiry, R. ce. 3 


Comb. 344. 5 


becauſe the damages are part of the verdict, and if the jury pats. 
ted, had found exceflive damages, the party might have had an Comb. 11 Str. 


attaint, But in this caſe, although the jury by the ſtatute 1921. B. R. H. 


138. Str. 9723. 


(notwithſtanding they did not try the iſſue) might have gi. 763. i Ler- 
been charged to find damages yet if they had found them, 255 Sid. 
it had been but an inqueſt of office, and by conſequence the 2 Co. 


= 


party could not have had an attaint if they had been exceflive. Leon. 245. 


No writ of inquixy to ſupply a defect in a verdict, where an attaint lies upon the finding. D. 
acc. B. R. H. 130. 10 Co, 119. a. 4 Leon. 245%, + Will, 368. Sho. P. C. 201. and ſee Ra; 
1244 1 Sid, 246. 1 Keb. $82, N I 


And 
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V Upon demurrer And the reaſon of this does not differ from the caſe whe 
to the evidence 


SAY - of the condition had not been a bar to debt upon the bond; 


er. 109. where acceptance of a load of lime was pleaded in 


l . 
- 
4 


9 
' 
4 
14 
9 
[+ 
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the jury may af. there is a demurrer to the evidence at the trial, the jury may I 


ſeſs damages, or aſſeſs conditional damages, and if they do not, a writ of i 


a writ 13 — quiry may be awarded. Cr. Car. 102. Darroſe verſ. Mu 'A = 
Nr Dougl, bott. Beſides that, 1 Roll. Rep. 272. Brampton's caſe, and c 
"77 Roll. Rep. 112. are expreſs authorities in point. And this; 

7 not like the cafe of J/ard verſ. Culpeper, Mich. 20 Car. 2. B. —_ 
1 Sid. 380. 1 Lev. 255. where in replevin the defendant nn” 
vowed for a rent-charge, and iſſue being joined, the jun 
found the value of the cattle and damages, but did not fn hi 
what rent was arrear according to the ſtatute 17 Car. 2. co BR. 
7. and reſolved, upon a motion for a writ of inquiry, that. 
cannot be granted, becauſe the ſtatute ſays that * ame ju 
ſhall inquire of the value of the cattle and of the rent arrea Wil ft 
but the 43 Elia. laſt paragraph, gives the party his eleQion, « c 
either to have the jury find the damages, or to have a writ . 
inquiry. And Holt chief juſtice ſaid that he remembred; 4 * 
caſe 17 Car. 2. B. R. Burton verſ. Robinſon, Raym. 124. . 
Sid. 246. 1 Kcb. 882. Detinue for a charter, verdict for e. 

In detlaue If the plaintiff upon iſſue joined, and the jury found damages, bu 

; 0; che va. did not find the 2 of the deed; and upon motion for , 

ue of the deed, writ of inquiry the court doubted, whether it ſhould be gran n 

8 . ed: but afterwards he was informed, that a writ of inquir bo 

| 1 was granted, contrary to Cheyney's caſe 10 Ca, 118. 6. ant * 
(by him) contrary to law. * 

Young ver/, Rudd, he 

TE ITE 8. C. Carth. 347. = ea 

In aſrumpſit the F & SUMPSIT and quantum mefuit by an apothecary fo n 

1 medicines and attendance upon the defendant when be 

— . in was ſick, Sc. The defendant-pleads, that he gave to the 

latisfaction of plaintiff a beaver hat in ſatisfadtion of thoſe promiſes, and 

F 875 Do 1 that the plaintiff accepted it in ſatisfaction. The plaintif, f 
the plaintiff 8 that the defendant did not give the beaver hat to 4 
men proteſt a · him in ſatisfaction, &c, traverſes the taking by him in ſatis * 
1 faction. The defendant demurs. And Mr. Hall took ex- / 
; acceptance. , Ception to the plea, that it is pleaded in ſatisfaction of the 
| — _ 86. promiles, whereas it ought to be in ſatisfaction of the mo- ; 
Nod. 35 K. ace hey due upon the promiſes, and compared it to the caſe d 0 
Str. 23. & ſce Neal verſ. Sbeffield, Yelv. 192. Gro. Fac, 254. 1 Broun m 


bar of a bond, Which was upon condition, and adjudged nd 
plea, becauſe it (a) ought to have been pleaded ia ſatisfac- 
tion of the ſum of money contained in the condition, But, 
by the court, the caſes differ, for in the caſe cited, a reieal: 


but here a releaſe of the promiſes had been à good bar in 

this action, and therefore the defendant . bas pleaded wel 

enough. Then Mr. Northey took exception, that the tra- 

verſe in the replication was ill, for the traverſe qught ta 

be to the moſt material part, · Which is here the gift; for if the 
(#) D. ace. 2 Wille 86. fed vide poſt, 519, 520. 

defendant 
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endant gave in ſatisfaction, and the plaintiff received it; 


whe mer the plaintiff received in ſatis faction, is not mate- 
5 1 1 |; for it muſt be, if he will receive it, that he receive Gp 
Nabi o that intent, for which the defendant gave it. As if A. 4 _— 2 


es B. 20 l. upon a bond, and 20 J. upon a ſimple con- tinct debts to 


| "= be A, and A. pays B. 20 l. in ſatisfaction of the money due the ſame perſon, 
379 5 the bond, and B. ſays that he will accept it in ſatis- _—_— 
1 dn of the money due upon ſimple contract, nevertheleſs if ment direct to 
e jun 1 accept it, it ſhall be adjudged, that he accepted it for rrp inner 
| money due upon the bond. Cre. Eliz. 68. Siy. 239. O. it. 2 Vern. 


ot find 
. ca), 
that i 
e jun 
rrear; 
ion, 
vrit a 
bred : 
14. | 
or the 
» but 
fot : 
rant. 
quiry 
„ and 


herefore in this caſe the traverſe ought to have been to 607. 5 Co. 11%. 
e gift. But Mr. Hall for the plaintiff argued, that of b. and ſee Str, 
ceſſity this new agreement muſt be by the mutual afſent Che. Cat. 8j. 
the parties, and then the acceptance is as material as the t Vern. 24. 34. 
ft. Of which opinion was Holt chief juſtice : for if the — Bo... 
fendant had pleaded the gift, without an averment that ,,,, plas 
e plaintiff accepted it, the plea had been ill, And Holt Dig. Tit. Chan- 
ited Hab. 178. Erle ver. Tuck, where the acceptance was g.“ 1 
averſed; and therefore (by him) both the gift and the 325. 
ceptance was traverſable; and therefore he was of opi- ** 2 
ion, that judgment ſhould be given for the plaintiff, ene an e 
Roleby juſtice wes of opinion for the plaintiff, but for ment of accept- 
nother reaſon, becauſe ſince the plaintiff had taken by e 
rroteſtation the gift, and had traverſed the acceptance, it zl. 08 oY 
loth not appear that there was any receipt, But if there 
dad been any receipt conſeſſed, he ſeemed to incline, that 
he acceptance had not been traverſable for Mr. Northey's 
eaſons. The ſame "caſe between Yelverton and Saliſbury, 


nd the ſame judgment this term. 


r * + SY - Tons = — * . 
of * . - ry * — b . 50 5 


'y for 


en he Rex verſ. Leaſon and Edwards, 

o the HE defendants were taken by a meſſenger, and kept The prayer to 
= in cuſtody ſeveral days in Middleſex ; and the begin- —— 

nun, ing of this term they entered their prayer according to the the babeas cor- 


a) habeas corpus act. Aſter being brought before Sir Wil. Fa: 228 
1am Trumball ſecretary of ſtate, he committed them to the — 
larſhalſea for high treaſon in conſpiring the death of the oug"itoberried, 
ng, which ſact was ſuppoſed to be committed in Surrey. op 3's 
nd now being brought to the king's bench by habeas . 

orpus, Sir Francis Winnington and Sir Bartholomew Shower 

moved that they ſhould be bailed (5). But denied by the (% Vide 


court, for the intent of the habeas corpus act was, that the Comb. 171. 4 


: nd prayer ſhould be entred, where the party ought to be tried; —— a =» | 
"wk which in this caſe muſt be at the aſſiſes in Surrey, for the OY ey 


king's bench cannot originally hold plea of felony ariſing plea originally 


out of Middleſex, and therefore the king's bench will remand es * 
the priſoners to the Marſhalſea. Ex relatione m'ri Ives. Hill. 8. aleſex. : 


. (b) By the 31 Car. 2. c. 2. ſ. 2. If any perſon committed fur high treaſon or felony ſhall 
well make a petition in open court the firſt week of the term or firſt day of the ſeſſions of oyer and 
tra· — or general gaol delivery, to be brought to his trial, and ſhall not be indied the next 
7 erm or ſeſſlons after his commitment: the court of B. R. or ſeflions are requited on motion to 


— open eourt" the laſt day of the term or ſeſſions by or on behalf of the priſoner, to dif- 
a. — bail, ualeſs it ſhall appear that the king's witneſſes could got be produced ſuch 
«® % 1 9 — 2 * . 4 7 I . . = 1 d 


lerm or 
The 
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The Lord Montgomery, being indicted in London for high 
treaſon for conſpiring the death of the king, entred his 
prayer in the king's bench; but adjudged that it ought to 
be entred at the Ol Bailey. 
; Leward & ux' ver/. Baſely. 
I © g. Salk. 407. 
A wife may juſ- RESPASS, aſſault and battery, for a battery com- 
— * 1 mitted upon the wife. The defendant pleads, de ſor 
MA.” er demeſne of the wife. The plaintiffs reply, that the 
efendant went out to fight the huſband, and that ſhe being 
deſirous to (a) aſſiſt her huſband, and to keep him from being 
wounded, inſuitum 4 upon the defendant. The defen- 
dant demurs. And Mr. Garthew argued, that this inſultum 
fectt was ill. And for that he cited a caſe between Jones 
and Treſillian, intr. Trin. 21 Car. 2. B. R. Rot. 841. 
1 lod. 36. 1 Sid. 441. 1 Lev. 282. 2 Keb. 597. Treſpaſs, 
7 aſſault and battery; the defendant pleaded de fon a;Jault de- 
5 Gifs an alot digſre ; the plaintiff replied, that he was poſſeſſed of a cloſe 
ITO „Fh 's Called Cupner's cloſe, and that the defendant broke the gate 
property. D. and chaſed his hoſes in the cloſe, and the plaintiff for de- 
1 fending his poſſeſſion molliter inſultum fecit upon the de- 
cont. Bro. Tre. fendant : and upon demurrer adjudged a bad replication 
pals., 128, for he ſhould have faid, molliter manus impoſuit ; but he could 
not juſtify an aſſault in defence of his poſſeſſion. And this 
caſe the court agreed to be good law, but aifferent from 
the preſent caſe; for this is a juſtifiable aſſault, for the 
wite may lawfully make an aſſault, to keep her huſband 
from harm, and the has pleaded it ſo, In the fame manner 
1 a ſervant may juſtify an aſſault in defence of his maſter, but 
y an affauitin 1 . 
defence of his not e contra; becauſe the maſter might have an action per 
maſter. P. acc. uod ſervitium amiſit: 80 in this caſe, if the defendant 
—— lifted his hand to ſtrike the huſband, the wife might well 
Bro. Treſpzſs, juſtify an aſſault to prevent the blow. And it the fact had 
189.217. ſed. been otherwiſe, the defendant ought to have rejoined, dz 
g. 5. l. 23. Jon tort demeſne, and then it bad been againſ the plaintiff, 
Sed non e con- But a man cannot juſtify an aſſault in defence of his horſe, 
— 1 N or his poſſeſſion, for there he ought to ſay, molliter manuz 
> Roll. Abr. impoſuit. Judgment for the plaintiff, niſi c. 
—2 — Treſpaſs 128. ſemb. cont, 1 Hawk. c. 60. f. 24. ſee alſo 1 Bl. Com. 450. 454- 
(a) Such interpoſition muſt be ſtated on the replication, and proved on the trial to have been 
merely preventative : a vindie de interpoſition is unwarraatable. Str. 933 · 
ö Smith verſ. Frampton. 
38 8. C. Salk, 644. 5 Mod. 8. 
New trial hall 8. IT H brought an action upon his Caſe againſt the 
not be granted O Jefendant, for negligently keeping his fite, by which the 


— Soong ' houſe of the plaintiff was burnt. And after verdi& for the 


dick is for the defendant Mr. Montague moved for a new trial, upon a ſug- 
Lene op geſtion that the verdict was againſt evidence. And he ar- 
der ce. D. ace, gued, that though it was a vere action, yet all actions 
Salk 633. fl. . 

Cowp. 75 Bore, 2257. 2 Wil. 306. 3 Will, 159. x Will: 17. 298. Str. 101. 899. 1238; 


de K. 640. ST 
g were 
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re grounded upon reaſoh, and that new trials had been 

ated againſt the hundred. Trin. 1691. B. R. between 

orien, and the hundred of Edmonton. A like caſe Trin. 

il. & Mar. C. B. 80 it is agreed 1 Sid. 49. 1 Keb. 

7. between Read and Datum that a new trial may be 

anted to the deſendant in an information in perjury where 

e king is not party, without conſent of his council, and 

here he is party, with the conſent of his council. But 

rjeant Darnall and Sir Bartholomew Shotwer e contra: that 

ze court does not grant new trials where the verdict is 

dr the defendant in penal actions, as perjury, forcible entry, 

re. And in — * 5 Will & Mar. 1 She. 336. in 

formation againſt Davies for a riot, the Judge before whom 

e was tried certified, that it was a verdict againſt evidence; 

evertheleſs in motion for a new trial it was denied. So No new trial 

Sir John Jackſon's caſe, 1 Lev. 124. in information for an — 

bornation of perjury, ferjeant Maynard produced ſeveral proſecution, 

tfidavits, that the moſt material witneſſes were withdrawn — 
a trick of Sir John Fackſon; and upon motion for a en We 

2 trial it was dried, 020 caſe Hol chief juſtice ſaid back by a — 

e remembred well. And the court after having conſidered ſemb. cont. 

is caſe ſeveral days reſolved, that this being a caſe of you. 646. Str, 

jardſhip, and the jurors being judges of the fact, no new 

rial ſhould be granted; though Holt chief juſtice, before 

hom it was tried, was diffatisfred with the verdict. And 

r. Northey ſaid, that Mr. Siderfin is miſtaken in the caſe 

df Read and Dawſon, for 3 Will. & Mar. B. R. between 

he king and queen and Stone, in information for perjury, 

new trial was granted to the defendant without the conſent 

df the king's council, 


Powers ver/. Cook. 

8. c. Salk. 298. 5 Mod. 145. 12 Mod: 83. Carth. 363. | 

EBT upon bond againſt the defendant, as execu- , ,..c,, ces 
1 trix to F $, The defendant pleads, that Fe S. died as executor who 
nteſtate, and that adminiſtration was granted to her of the fies, — — 
goods, c. of J. S. and therefore petit judicium fi ipſa ad bed not tra. 
billam pracdictam reſpondere debet. e plaintiff demurs. verſe internted- 
\nd Mr. Dee for the plaintiff argued, that the plea is ill. — Sos _ 
Wor if the defendant adminiſtred the goods of J. S. before granted. 8. C. 
adminiſtration granted to her, ſhe is chargeable as executrix I 136. 
le ſon tort. And therefore ſhe ought to have traverſed that _ 2 * 
Ihe meddled before as executrix, as Yelv. 115. 1 Brownl. p. 23. Such 
07. Lothbury & ur v. Humfry. The plaintiff brings debt — 
as adminiſtratrix to R. The defendant pleads, that R. — end bite 
made his will, and made him his executot; and upon de- caſſ#tvr, vide 
murrer adjudged an ill plea, becauſe he ſhould have traverſed *, 47* 
that R. died inteſtate, So Cre. Eliz. 565. Bradbury v. 
nell. $10, Bethell v. Stanhope. Sir Bartholomew Shower 
ontra., That the books of Cv. Eliz. 565 & 810 are 
Founded upon this reaſon, that the party was conuſant of 
the iutermedling j but 3 Leon, 197. and Cre. Eli. — 

. 8 » v4 4 wy | ubs 
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Stubs v. Rightwiſe, and Paſ. 18 Car. 2. C. B. rot. 136. ate 
expreſs, that the plaintiff ought to reply that ſpecial matter, 

Of which opinion was the whole court. And Holt chief 

Juſtice ſaid, that if the defendant had taken ſuch traverſe, 

it had made her plea vitious ; for it is enough for her to 

ſhew that the plaintiffs writ ought to abate z which ſhe has 

done, in ſhewing that ſhe is chargeable, only by another 

cb appt of name. Then as to the traverſe, that ſhe did not adminiſter 
alledged, R. AS executrix before the letters of adminiſtration were granted, 
acc. poſt. 122. It would be to traverſe what is not alledged in the plaintiff's 
yy ee declaration, which would be againſt a rule of law that a man 
8 Dog. ſhall never traverſe that which the plaintiff has not al. 
plac. 338 ſemb. ledged in his declaration. Then Mr. Dee took exception 
cont. ante 39. to the concluſion of the plea, that it was not in abatement, 
Sir Bartholomew Shower e contra cited Placit gen. & ſpec. tit. 

Abatement 20, 21. and argued, that if it had been only petit 

judicium ft ad billam praedictam fic ut praefertur formatam re- 

. of a ſpondere debet, it had been good enough. But the court de- 
engen e zue nied thoſe caſes, and ſaid, that in this preſent caſe it is a 
court is. If the proper concluſion to the juriſdiction, which is ſometimes 
defendant ought alſo fi curia cognoſcere velit z but it cannot be good in abate- 


þ he "wer ® ment: and therefore judgment, that the defendant anſwer 


© - ©*- _ aa 


=» © 4 wh „ my os 


rake cognizance over. But a concluſion in abatement ought to pray judgment, a 
of the pleas qued billa caſſetur. The ſame judgment was given for the ſame 0 
reaſon in this laſt point this term, between Nichols and Shepherd, c 
Stedman wer/. Bates. | 
: S. c. Salk, 390. 5 Mod. 141+ Comb. 347. Carth. 346. 12 Mod. 86. 
Coparceners » EPLEVIN for the taking of bricks, &c. The 
. 25 defendant makes conuſance as bailiff to the counteſs 


Vide poſt. 726, of Saliſbury; and ſhews, that Fohn Bennet was ſeiſed of the 
188. _ 2 place where, c. in fee; and being ſeiſed, demiſed to John 
164. a. 169. b. Griffith for 180 years, rendring rent. That John Bennet 
196. a. b 180. died, by which the reverſion deſcended to the counteſs of 
b. poſt. 422. Saliſbury and ber ſiſter Mrs. Bennet, daughters and heirs of 
the ſaid John Bennet. And is bailiff to the counteſs he 
makes conuſance for rent-arrear, &c. The plaintiff de- 
murs. And Hall for the defendant ſays, that although the 
daughters were one heir to the father, yet they have ſeveral 
inheritances; and therefore it is not abſolutely neceſſary for 
them to join in avowry, And he cited a caſe in point, 
| Trin. 4 & 5 Will. & Mar. C. B. rot. 707. Ofner ver/. 
2 See acc, Sheafe, But by Rokeby juſtice, (a) this point was never 
a 1243 moved in that caſe.” And Littleton himſelf ſays, that co- 
-parceners ought to * in avowry. And therefore judg- 

ment for the plaintiff, 
Memorandum, Sir John Powell, puiſne baren the Ex- 
chequer, was removed into the Common Pleas in the room 
of Sir Thomas Rokeby, removed into the King's Bench 
this term; and Sir Littleton Powis, puiſne judge of 

.. Cheſter, was made baron of the Exchequer, 5 
' ra”e 


”, 
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Drage verſ. Netter. C. B. 
AS E upon a bill of exchange. The defendant pleaded 
a releaſe after the bill drawn, and before the accept- 
ance by the defendant, the bill being drawn by J. S. upon the 
deſendant. And adjudged no plea, for this releaſe was before 
the defendant was chargeable. Ex relatione m'ri Place. 


Py. ae LACS El * 


3 
* 


| 


Rex ver Kendal and Row, B. R. 


S. C. Salk. 347. with the arguments of counſel 5 Mod, 78. 

PON a habeas corpus directed to the keeper of Mo- 
U gate to bring the bodies of the defendants to the king's 
bench, he returned, that the deſendants were committed to 
his cuſtody by warrant of Mr. ſecretary Trumball for high 
treaſon, in aiding and aſſiſting Sir James Montgomery to eſ- 
cape, who was committed to the cuſtody of a meſſenger for 
ſuſpicioh of high treaſon, Cc. rd - 


a meſſenger, except until examination, or to convey to priſon, S. C. 12 Mod, 
ubi ſupra. | 

To which return Mr. ſerjeant Levinz, Sir Bartholomew, 
Shower, c. took exceptions, 1. That a ſecretary of ſtate 
cannot commit. 1. Becauſe 'no perſon can commit, who 
cannot adminiſter an oath, which a ſecretary cannot do. 
2. There are no precedents of ſuch commitments. 3. In 
the parliament in 1678, it was looked upon as an illegal 
practiſe of Sir Lionel Jenkins, and a great oppreſſion of the 
ſubject. 4. 1 Anderſ. 297, 8. that perſons committed by one 
of the privy council ought not to be diſcharged, is an ex- 
trajudicial opinion, and thereſore not to be regarded. 2. 
It is ſo general, that perſons committed for the leaſt offence 
by any of the privy council ſhall not be diſchargeable, which 
ſeems to be a breach of the fundamentals of the common 
law, which ſupport the liberty of the ſubject. Sed non allo- 
catur. For by Holt chief juſtice, this point was looked 
upon to be ſo clear law, that it was never drawn in queſtion 
in his memory, but once by Sir Francis Winnington at the 
bar. And 1 Ander/. 297 is good authority, for it was reſol- 
ved at the meeting of the judges for alerting the liberty of 
the ſubject. And 1 Leon. 71. takes a diverſity; that if a 
man be committed by (a) one of the privy council, the cauſe of 
the commitment ought to be ſpecified ; but if by the whole 
council, it is not neceſſary ; which was then looked upon as 
law, though it is now alteredby the (5) habeas corpus act. 
And at common law, before there were any juſtices of peace, 
there were commitments ; for the juſtices of gaol delivery 
ought to impanel a grand jury, to inquire of all offences 


is treaſon or felony. 


(a) Vide 2 Wil. 290, 
V OL, I, N 


F committed 


Vin. 515. 534+ 2 Will. 131. D. acc. 1. Bac. Abr. 378. vide 2 Wilſ. 275. But Q. whether to 


65 


A releaſe can 
only operate 
on exiſting 
rights. R. Acc. 
* 70. b. 
oldſb. 166. 
Moore 469. 10 
Mod. 87. D. 


acc. poſt. 518. and vide 664 to 667. ſee a. ſo poſt. 320. 


A ſecretary of 
ſtare may com- 
mit for high 
treaſon, S. C. 
12 Mod. 82. 
Comb. 343. 
Skinn. 596. 
Holt 144. R. 
acc. Carth. 291. 
Agr. Str. 2. 3 


Holt and Skinn. 


If a gaoler re- 
turns to a habe- 
as corpus Aa 
commitment for 
reſcuing a trait- 
er committed 
to a meſſenger, 
the court willin- 
tend the com- 
mitment to the 
meſſenger was to 
convey to priſon 
only. S. C. 12 
Mod. & Skinn. 
ubi ſupra. 
A commitment 
fur reſcuing a 
traitor ought to 
ſpecify the trea- 
ſon for which 
the traitor wis 
committed. 8. 
E. Comb. 
Skinn. and 
Holt ubi ſupra 
cit. 1 Bac. 
Abr. 381. and 
that he was 
guilty of the 
treaſon. S. C. 
12 Mod. ubi 
ſupra. vide 1 
Hale P. C. c. 22. 
Lit Ed. P- 
235. 238. Q. 
* — 


: re ſcuer of a 
traitor may not be iudicted tho? the principal dies before atta inder. Q whether the reſcue of a traitor 
— (5) 31 Car. 2. c. 2+ 


* 


| 
ll 
| 


tame nature it is incident to their office. 


(a) 5H. 4. e. (a) by the common law every perſon ought to be committed to 
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committed by thoſe in gaol ; therefore there muſt have been 
a commitment precedent. And by Rokeby juſtice commit- i 
ment by ſecretaries of ſtate have been more than a hundred 
ai af ago. 2 Leon 175. Heiyard's. caſe. And at common 
the peace may law conſervators of the peace could not execute their office 
commit. without a power to commit. And. ſecretaries of ſtate are of 
the ſame nature as conſervators of the peace were. And 
1 no ſtatute gives power to juſtices of peace to commit, but 


with conſerva- ä 
vators of the peace, Sed vide 11 St. Tr, 317. 2 Wilſ. 290. Commitment is incident to the 
otfice ot a juitice of peace. 9 | | 


Then the defendant's counſel took exception, that it ap- 
peared upon the return that Sir James Montgomery was com- 
mitted to a meſſenger, which is an illegal commitment, ſor 


2 the county goal, Brit. 92. Cuflom. de Normandy 75. b. Hi. 


f. 2, 25 Edw. 4. pl 4. ſides that, to commit a man to a 

RY mellenger, is to fine him before conviction, for he muſt pay 

#43 the meſlenger's fees. And it is only an invention to evade 

the habeas corpus act. And if the commitment of Sir Fame: 

Montgomery was not lawful, then it was no crime in the de- 

fendants to help him to eſcape. Sed non allocatur. For 

though generally commitments ought to be to the common 

goals, yet it is a queſtion, if commitment to another place 

| than the common goal will make the commitment void, 

Jattices of Juſtices of peace ought not to commit to the New Priſon for 

peace ought not felonies, &. However, though a meſlenger is not a gaoler, 

N to yet per curiam a man may be committed to a meſſenger for 

telonies, Putt, à time, till examination. But bs this return was, the court 

- - - faid, they would intend, that this meſſenger was only ap- 

pointed to convey Sir Fames Montgomery to priſon ; and 

therefore Sir James Montgomery was well committed in his 

A private man Cuſtody. And by Holt chief juſtice it was ruled at Norwich 

may execute a aſſiſes, by Hale chief juſtice, that if a juſtice of peace direds 

Juitice of peace'® a warrant to any particular private man, he may execute it 

| and take the party, and may well juſtify the execution in anac- 

Tower of Lon. tion of falſe impriſonment. And Holt chief juſtice ſaid, that 

don is mpriſen, the Tower was looked upon by the law, and was, 4 priſon 
within the habeas corpus act. Gibbon's caſe. 


Then the defendants' counſel argued, that the defendants 
could never be attainted in this caſe, becauſe Sir Fames Mem- 
gomery the principal was dead before he was attainted. To 
which the attorney general Sir Thomas Trevor anfwered, that 
this was treaſon, and therefore all were principals, and con- 

ſequently the defendants triable, whether Sir Jamet :Mont- 
gomery was attainted or not. See 1 Hale P. C. c. 232. itt. 
Edit. p. 237. 238. 


2. The defendants* counſel (aid, that this was not treaſon 
but felouy. Mr. attorney contra Cited 1 Halt P. C. c. — 
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been Ed. p. 234. 236, 237. But to theſe two laſt exceptions 

= court gave no poſitive opinion. 1deo guaere. 

| 

mon Laſtly, The defendants* counſel took exception to the re- 

flice rn, that the treaſon for which Sir James Montgomery was 

2 mmitted, was not ſpecified in the warrant of commitment. 
n 


or Sir James Montgomery's treaſon might be ſuch, 
4 — ade y to it ſhould not be guilty of high trea- 
n. And if a man receive a counterfeiter of the great ſeal, 
owing that he is a counterfeiter, c. it is not treaſon, 
> Co. 81. Receiving of a coiner, knowing that he is 
h is but miſpriſion of treaſon. But Holt chief juſtice 


ap- id that there was no authority, that a man who breaks 

om- iſon, and lets out a coiner, is not a traitor, But he and Q, whether | 
for | the court were of opinion, that ſuppoſing the crime to be 7*icving 2 coin- 
d to igh treaſon, two things ſhould have been ſpecified in the © * ne 


arrant of commitment. 1. For what treaſon Sir Fames 
ontgomery was committed, for he who breaks the priſon is 
ilty of the ſpecific treaſon. 2. It ought to have been aver- 
d, that Sir Fame Montgomery committed the fact, becauſe 
e breaking of the priſon is affected with the ſame offence, 

nd therefore for this defect the priſoners were bailed, | 


122 
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Hilary Term 
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f RON | 


Wentworth ver/. comitem Stafford. 


8. c. more at large. 5 Mod. 147» 


8 againſt the earl of Stafford in 1676, and the entry d 


2 judgment after it was, that the plaintiff ſhould recover 3000/., necun 
| 23 n [lan pro damnis, c. A motion was made for liberty u 
entered by filling amend, and to inſert a ſum certain for the coſts and dams 
up a blank which ges, however ſmall, to perfect the judgment. But after ar- 
—— gument at the bar ſeveral times (by Holt chief juſtice) it cav- 
of the coſts, not be granted, becauſe it would be to give a new judgment 
Vide poſt. 132. and beſides, (a) the motion comes too late. But Roleln jul 


: 2 tice thought that it might be amended, becauſe for a juſt deb. 
2730. Adjournatur. * 


* William Wentworth recovered judgment for 3000ʃ 


(4) Note the judgment according to 5 Mod. 147. was of nineteen years ſtanding. 


Hains ver. Jeffell. 


S. C. Comb. 356. 5 Mod. 168. Com. 2. 


Marringe with a Day was appointed to hear counſel, why a prohibition 
nn A ſhould not be granted to the ſpiritual court of Mr 
witnin the Levi- fer, to ſtay a ſuit againſt Hains for worrying with the ba 
— digs is tard daughter of his ſiſter. And Sir Bartholomew Shou? 
* for the prohibition argued, that it was not prohibited by a 
a law, for there was neither affinity nor conſanguinity, for 1 
Litt. 123. a. & baſtard is nullius filius. Co. Lit. 123. 4. 157. a. (a) It is u — 
13th. Ed. n. 8. conſideration to raiſe a uſe. 41 Ed. 3. 19. Old Bendl. 101 
— wag Abr. Dobbins e contra, that the original is, ad proximam ſanguin" 
5 5 mon. accedat; that the cus made no difference, as to mat: 
riage, between baſtards and others. Seld. de jure Hebr. . y 
J. cap. 10. fol. 591. Puſfend. li. 6. C. Io par. 32. Zoepper, 
. 4. c. 19. p. 502. It ſeemed to the court that no prohib- 
tion ſhould be granted, for though baſtards are deprived d 
privileges by particular laws, the ſame reaſon prohibits then 
from marrying, as others. And it has been always held ac 
- cordingly, eſpecially where it is the child of a woman rel 
tion. And by Sir Bar theme Shower's rule Hains might 
matt 
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rry his own baſtard, which doubtleſs could not be allow- 


Aljournatur. 
Memorandum, Sir William Williams and Sir William 


Whitlock were turned out from being King's counſel. 


* 


Bovey ver. Caſtleman. 


Miebitatus aſſumpſit. The plaintiff declares that there was iadebitatus af- 
an agreement between the defendant and him, that if the ſumphi lies not 


ke of Savey made an incurſion into Dauphine within ſuch _— 


time, that then the plaintiff ſhould give the defendant 100/. Mod. 70. Semb. 


nd" if the duke did not make the incurſion into Dauphine . 5 Mod. 13, 
ithin the time limited, that then the defendant ſhould give 2 


d the plaintiff 1004. which agreement was reduced into Mod. $1. See 
riting and ſigned by both the parties: and the plain- #19 42 Mod. 


ff avers, that the duke of Savoy did not make any incurſion 50 1 
12 


2 to Dauphine within the time limited; by which the de- 225. Comb. 30a. 
ery 0 ndant became indebted to the plaintiff in 100/. and being 3 


neg 
Tt y 0 
dama- 
er A- 
c Cab» 
ment, 
by jul- 

deb. 


debted aſſumed to pay, &c. Upon non aſſumpfit pleaded, vill lie on the 
erdict for the plaintiff, And now Mr. Northey moved in mutual promiſes 
rreſt of judgment, that there was not any conſideration to —— 
aiſe a debt, for no debt can ariſe between the plaintiff and — 
efendant upon the incurſion of the duke. For it is but a 329, 1 Term 
ager, for which  indebitatus aſſumpſit will not lie, becauſe 101g, b Mas. 
ere wants a real conſideration. But for mutual promiſes 129; . ſee | 
ſimpſit may lie, but not indebitatus afſumpſit. For indebita- Doug. 4, 5, 6. 
us aſſumpſit will lie only in caſes where debt will lie, but in 

his caſe debt cannot liz. Quod fuit conceſſum per totam cu- 

jam. And therefore judgment was given, uod querens nil 

apiat per billam. ' | wh 


Fletcher ver. Ingram. 1122 e 
b ; I . . * 
. Cs Mod. 12. Comb, 359 Skinn, 635. Pleadings 5 Mod. 124. Lin. Rot. oh 


1 nt. 369. Vol. 3. 37. | | : 
94 * Eplevin. The defendant ſaith, that the place where; A cuftorn for | 
bows Sc, is in Chenſan, and that Chenſon is parcel of the ma- 0; u .d 


"or of Chenjon, of which manor 75 8. is ſeiſed in fee z Aud conftable fa 


* w! eſcribes to have a court-leet of all the inhabitants within year generally 
"F< {4d mano; that there is, and time whereof, Ec, hath je, gt Pecify 
_ bel. a cuſtom within the ſaid manor, that the homage of is good. — 
bor e leet has uſed to ele& a conſtable, at the leet held within 4 ifthe 

8 bo month of St. Michael, out of the inhabitants of the ma- — 


. hs 
pe 
hib. 
d of 


þ : - | NI. erecut office 
965 or in caſe of failure, that the ſteward of the court uſed _— ibo & 
deore 2 8 1 5 E does nat appoint 
— — oath iy to be taken If the cuſtom impoſes a fine for 1 re ſuſul to rake oh aath, 
© Cannot - be diſtrained for of common right. 8. C. Holt 137. 12 Mod. $7. Serb. cant. 


then 

| ac aint lag p. 41. a. — In Wowry for ſuch fine, the avowant muſt thew ſpevially that the 
notice of tis election. 8. C. Hult 18% 1 Mod. 87. 1 Salk ö 

reh. 10. . 46, ſee alſo 5 Mod. 96. Al. 78. * _ Ww 1 

„ Me ror CR EC Ebr rey 

17 FF 
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to impoſe a reaſonable fine, That the plaintiff being an in- 
habitant within the manor was elected by the homage xc- 
cording to the cuſtom, to be conſtable for one year then 
next following, unde notitiam habuit and becauſe the plain- 
tiff refuſed to take the oath, the Reward impoſed 4os. fine 
upon him; and becauſe the fine was not paid, the defendant 
makes conuſance of the taking of the cattle as a diſtreſs in 
the place where, &c. as bailiff to F. S. The plaintiff de 
murs.. And ſerjeant Mrigbt for the plaintiff took exception, 
1. That the bs A was void for the uncertainty, for it is not 
' ſhewn, for what year the perſon elected ought to ſerve, for 
the cuſtom is, to ſerve one year generally. 2 Admit that 
the cuſtom is good, then it is not purſued ; for the plaintif 
was elected to ſerve the year next enſuing, Sed non allo 
tur; for by the court, it ſhall be intended, that the cuſton 
is, to ſerve the year next enſuing, And Sir Bartholomey 
'- » Shower Cited a caſe between Titus and Perkins ſince the re- 
—— 1 Lev. 255. Shinn. 247. Comb. 43. Carth. 12. 
132. in which Holz chief juſtice held, that a cuſton, 
that a copyholder ſhall pay the profit of one year general) 
for a fine for admittance, was good, without alledging what 
year. | | 
The ſecond exception was that the cuſtom is void, be. 
cauſe it is, that the party elected ſhould take an oath, to ex- 
ecute the office, &c, But in the cuſtom no perſon is named, 
who ought to adminiſter. the oath ; and it is not in the powet 
of the party to take the oath, without the concurrence of 
ſome perſon to adminifter it. And in 8 Co, 38. b.; Grief 
Of common Caſe, it is pleaded, that the perſon ought to take the oath 
right the homage before the ſteward in court. Sed non allecatur. For by th: 
drone cles court, of common right the homage in courts leet ſhall elet 
acc. 1 Bl. Com, the conſtable, and this is the conſtant practice in Middliſa 
356. Str. 1213, Then the ſteward by conſequence of law may ſet a fine upon 
2 the party elected, if he refuſe to ſerve, though no cuſtom is 
ook the  alledged for the fine. But this ſuppoſes the party preſent in 
— * man court. When he is not preſent in court, the ſteward cus 
If he — not ſet a fine: but his refuſal ought to be preſemed by the 
| ny the » homage. at the next court, and then he ſhall be amercet 
+ 28 tory A n the ſame manner if the perſon is preſent in court, the 
fine bim. K. Reward ex officio may adminiſter the oath; but if che court 
act. 8 Co. 38, is adjourned before the cath taken, the ſteward” ought to 


4a ac on ies / « oe. oo <0 @ a tn ion ove on DIA Re @2' a 


b. D. acc. 2 / r 427 $4: 199 f - 
4%, .. iffue a precept, to command the party, to take the oath be. 
— . fore the jultlees of peace. For ough juſtices of peace bad 
abſent, he hall their beginning within time of memory, yet they have the 
oe prefered and (ame authority, as the conſervators of the peace had at com- 
==e. « Henk, e, "000m Tow, who in ſuch. caſe might have adminiſtred the oatd- 
— cdminites x6 cath to the elected, If he be preſent... If be is not, ww 
nne n 'precept, to command him to ſwear before tit 
1 e. | A. N 2 5 
(M But in defgult of the leet, juſtices of the nay; ſee 2 Hawk. c. 10. f. go. 1 Bac. Ab. 
439. and 13 and 14 Car. 2. c. 12. f. 18. ſee ror Fitzg. 1 * 1 Barnard. B, R. 51 
(5 He may de ſworn before a fingle uſtice. R. Str. 1149» D. ace. . ; The 


3 ; 


Jones, 242, 
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an in. The third exception was, that the defendant ſhould have 
ze ac- (SI edged a cuſtgm for the taking of the diſtreſs. Of which 
r then pinion was the whole court. 

lain- 
5 fine The fourth exception was, that the general averment, 
endam hat the plaintiff inde notitiam habuit, is not ſufficient, but the 
fs in laintiff ought to have had ſpecial notice, and this ought to 
tr de. e appeared in the pleading. Of which opinion was the 
ption, hole court allo. And for theſe two laſt reaſons judgment 
is nc: vas given for the plaintiff. See Winch. Ent. 987. 
e, for | 


it chat Walter verſ. Stokoe. 

2 s. c. 3 Mod. 26. 69. Carth. 367. Comb. 354, but no judgment, Holt 54. 

uſton Jon. in treſpaſs was given againſt five. Four bring —— 
meu error, and adjudged that the writ was not good. For whom aJjudg- 
e re- all perſons againſt whom a joint judgment is given, ought to muſt if — 
12.3 join in a writ of error: but it appears here upon the face of the join in a writ of 


aſtom, writ, that there was another perſon; againſt whom the judg- ee Herren- 
erally ment was given, who has not joined in the writ of error, and oh * E 
what it is not alleged that he is dead, and therefore the writ is bad. 233, 606. pot. 
2. It was adjudged, that although the curſitor had right in- . Be, 

, be. ſtructions, yet this writ of error is not amendable by common — es 
0 ex. law, nor by any of the ſtatutes, For (5) all amendments Yelv- 209. See 
amed, are granted for the ſapport of judgments, but the principal ne —— 
wer deſign of a writ of error is to reverſe them. 3. It was ad- — 
ce of judged, that if the writ of error had been amendable, ble. 804 


27 yet the plaintiff in error thould not be obliged to amend n—— 
oath his writ at the defendant's motion (for in this caſe Mr. Str. 892. Cowp, 
Nerthey for the defendant in error moved that the plaintiff 425, Bl. e. 
ſhould amend his writ) for a man cannot oblige anozher to —— = the 
ſue a writ, in other manner than be himſelf intends. And curfitor were 
Holt chief juſtice ſaid, that the defendant in error is ſcarce _ A phat 
par in court; for (e) if he dies after in nulle of erratum the inftance of 
pleaded, the court ſhall proceed; but if the plaintiff dies, it tbe defendant 
is otherwiſe, See 1 /entr. 34. And for theſe reaſons the 2 * 4 


writ of error was quaſhed, See 1 Rol. Br. 747. pl. 4. I. 


vo! Sear ed ton refuſe, he or they ſhould be ſummoned and ſerved, Vide Carth. @ 


b) D. acc. 1, Leon. 1 
10 R. acc- poſt, — 


Ed. n. b. 


fendant on one of, 


9 and Mr. 
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K t 0 1 TP e 4234. 4: 5 1 | . 
Dominus Gerrard verſ. Nominam Gerrard. 
4247 $10 $203 fat i331 644'; 7 
Error C. B. 
S8. C. Salk. 253. Skian. 552. Holt 260. Comb. 352. 5 Mod. 64. Plead- 
ene lings. Lev. Ent. 56. & vol- 3. 449½ũy,. 
Ae n EY WCET, . | 
A woman ſhall OWER. As to part the tenant confeſſes the action, 
r and judgment is given in C. B. for the demandant, and 
the capital meſ. = 1 
ſuage of a titu · miſericordia entered againſtethe tenant... And as to the re- 


lar barony. S. ſidue, the tenant pleads, that Sir Thomas Gerrard was ſeiſed 
Co 13 Mod. $4. 


9 of the meſſuage now in demand called Bremley, in his de- 


4or, cit. Co. meſne as of fee. And bein ſo ſeiſed, king James the firſt, 
Litt. 31. b. 13 by his letters patent under by great ſeal of England, created 
Where there the ſaid Sir Thomas Gerrard baron of Bromley; and ſo the 
Nt eres ; Nanga p 
are two final meſſuage in demand became caput baroniae; and he prays 
N. v 4 Judgment, if the demandant ought to be endowed. there- 
tendant on ne Of. The'demandahit demuffed: and jüdgęchent was given 
writ, be mall be for her in C B. arid another 'miſericordia enteted againſt the 
2 3 tenant; who now brings error; and aſſigns for error. 1. That 
Hoon Lay the demandant ought not to have dower of. this meſſuage, 
8 Co. 61. „ being caput baroniae. 2. That there ought not to be two miſe- 
2 ricordia's eqn Hem tenant. And Sir Bartholomew 2 
cherley argued, as to the firſt point, that it would 
tend to the diſhonour of the dignity, to have the capital meſ- 
ſuage divided and diſmembred; but it would be more for the 
honour of the realm, that it be kept intire. And for autho- 
rity cited Co." Lit. 31. b. Pitzh. Dower, 180. Brad. I. z. 
J. b, Paſ. 4 Hen. 3. rot. . But ſetjeant right and Mr. 
orthey contra; of which opinion was the whole court. For 
theſe authorities muſt be intended of feodal baronies, of 
which there are none at this day, except Arundel. And this 


_ varonies, Privilege was allowell to them, becauſe they ought upon ne- 


what ceſſity to defend ihe realm, to Which they were bound by te- 
ng nure: For the king at the creation of the batany gave to the 
baron lands and rents, to hold of him by the defence of the 
realm. But then this cannot be a feodal barony, for it was 
in the ſeiſin of the Gerrarus before, and therefore was not 
| given to the Gerrards by the king, at the creation- of the 
< arony, to hold of him. And Re4eby juſtice ſaid, that this 
was the reaſon of the judgment in the common pleas. ' As 

to the ſecond point, the counſel for the plaintiff in error 
ſaid, that it is a rule in law, quod nemo bis punitur pro uno de- 
licto; but if two amerciaments be allowed here, this rule 
will de broken. And for authority they relied on 5 
Co. 58. b. Specat's caſe, which has not been yet 
denied. 2 Book of judgments 102. Serjeant Wright and 
Mr. Northey contra, that there were two offences, 
and therefore there ought to be two amercements ; for the 
tenant has delayed the demandant two ſeveral times, and 
then there being two ſeveral judgments, he _ 


c 
| 


= 
i 
= 
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e- 
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be twice amerced. 2 Leon. 185. pl. 231. 1 Roll, Abr. 
218. fl. 2. Barry's caſe. Fuzh. Judgment 32. Raft. Enmr. 
19. Co. Entr, 169. 5. And Specat's cale is not againſt it, 
becauſe the ſecond judgment there was erroneous, for there 
was no delay there in the delendant. And Brook, Amerce- 
nent 16, 17, 56, infiauates, | that where there is à final 
judgment given, there muſt be a miſericordia, And then 
when there is a new delay, and a new judgment, there muſt 
be another miſericordia. And per curiam, the queſtion: will 
only be, whether a man can be twice amerced upon one 
writ? And adjudged that he may in this caſe. For when 
the tenant confeſſes part, judgment muſt be entred againſt 1 
him, which is a final judgment; then (a) there muſt be an (-)Seinunevide 


one judgment depends upon the other, and is, but an inter- ciaments n an 
locutory judgment, the lat is otherwiſe. , And judgment, inierlocutory « 
for theſe: reaſons, 'was-affirmed by the.whole cott. his 


— 


© Chamberlain ver, Heuitſennn. ce » 


% 
* 


* 
— * 
- 


appealed to the court of delegates, who confirmed the for- them. R. acc, 


mer ſentence, and made a decree, that the plaintiff ſhould 2 | 


woman for in- 
continency with 


dign puniſhment ; therefore theſe coſts ought not to be re- herhuſband,and 


obtains a decree 
with cofts, the huſband may releaſe them, S. C. 1 Salk. 115. 5 Mod. 69. Holt 99+ 12 Mod, 89. 


vide 2 Roll. Abr. 402. pl. 3+ Hol the plaintiff is tated to have moved for 
Halt 99, + x 
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leaſeable by the huſband, no more than the caſe of Moton, 
x Roll, 426. 2 Rol. Ar. 298. pl. 1. 300. pl. 10. 
Againſt which it was argued for the plaintiff by Sir Bar- 
tholomew Shower, that the prohibition ought to be granted; 
and of that opinion was the whole court, And reſolved, 
1. That the juriſdiction of the eccleſiaſtical court ſhall ex- 
tend to the determination of the validity of letters patent, 
ſeolfments, releaſes, c. which come in queſtion there, in 
matter properly within the ecclefiaſtical conuſance, pro- 
vided that in the determination of ſuch collatera} matters, 

do not deviate from the rules of the common law ; for 
if they do ſo, a prohibition ſhall be granted. 2. It was re- 
ſolved, that if a feme covert ſue another in the ſpiritual court 
the for incontinency with her huſband, and recover coſts, if the 
2 2 — them, the 3 For ſince the 
n te huſband is liable to the charges e ſuit expended by the 
+> wife, he ſhall have the cofts in recompence; — 
the buſ- the wife cannot have a chattel intereſt excluſive of the huſ- 
e band. But if the buſband dies, the wife ſhall bave them, 
| becauſe they were a choſe in aſtion, and they ſhall not go to 


tf 
53 
1 


pr 


8 
4 


the spiritual recovers coſts, the buſband-releaſes them, yet the wife ſhall 
—— recover them; becauſe they come inſtead Se that which ſhe 
@c-/the huſband has expended out of her alimony, which was a ſeparate 
maintenance, and not in the power of the huſband. And 
— this is the reaſon of Motam's caſe, 2 Rol. Abr. 300. pl. 10. 
divorce and But if the wife has a legacy left her, the huſband may re- 
<imony, the leaſe it. 2 Rot. Abr. 3or. pl. 11. In the principal caſe a 
deafe « legacy - Probibition was granted, | | 


* 


the wife. 
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Sir George Treby Chief Juſtice. 

Sir Edward Nevill 

Sir John Powell |  Tuſtices. 
Sir John Powell of Glouceſter 


Lawton ver}, Ward. + 
Pleadings. Lutw, 111. vol. 3. $5, 


CTION upon the caſe for ſpoiling his way with 

A carts and carriages. The plaintiff declares, Jo be — 

was ſeiſed of a cloſe called L. and of another cloſe ©? particular 
called B. contiguouſly adjoining, and that he and all thoſe, — 
Ee. time whereof, &c. = a cart way from the high road ing e that 
between F. and . to L. tanguam ad tenement. antem, Pace: S. C. 
and that the defendant cum carucis et carriagiis 2 Ja made La 2 
the way fo founderous, &c. ad damnum, c. The defendant 391+ pl. 2, 2. 
pleads, that . M. was ſoiſed in fee of a cloſe called C. and genden 1 
that he and all thoſe, . time whereof, Cc. had a way in ves paſſing along 
the fame way to his cloſe of C. and the defendant drove the 2 private way 
carts, &c. as ſervant to V to the cloſe called C. &c. The — bb od 
plaintiff replies, and confeſſes the preſcription of the defen- called A. the 
dant, &c. but ſays, that he drove the carts to C. and alſo ITS 
farther to D. Sc. The defendant rejoins, that foraſmuch hor; . 


| as the plaintiff has confeſled, that the way did not belong Lutw. 114. In 


has not authority to do it. And Pqwell juftice, junior ſaid, along thr wy 


ſendant purchaſes a thouſand loſes, he may go 'to them all, C. La. 795 


that the way is appurtanant to his eſtate, And if he Rates that be was ſeiſed of two cloſes, 
that he and all thoſe &c. had a right of wa renententa' pa. 
reject the words ** ranguam ad renementa ſpefanttm,” a ſurpluſage. | 
1 285 rr 
ſhould to 0 animo went to the cloſey whi really and to, 
buligeſs there, or m in hls way to ade wore diſtatit (places / - | _ 


* 
* 
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which would be very prejudicial to the plaintiff. And for 


authorities they relied upon 3 Koll's Abr. 391. pl. 3. 1 Mod. 
190. 2. Reſolved, that the replication is no departure from the 
(J In cafe as declaration, but fortihes it; and the plainriff (a) in an actio 
well as in other upon the caſe notwithſtanding that it is ſuppoſed, that he 


— ad ſets forth his whole caſe in his declaration) may aid himſelr 
himſelf by a re- by a replication, as well as in any other actions. For the 


— acc. plaintiff cannot diyine, that the defendant will preſcribe for 
the ſame way, And Powell junior juſtice —_— it to the 
caſe, where the plaintiff brings treſpaſs for ,a Horſe, the de- 

(5)To a plea juſ- fendant claims it as a ſtray, (3)'t e plaintiff i may well teply, 

2 _ that the defendant rode or wrought the horſe; and this for- 

n "the tifies the declaration, fot / by this the defeddant abuſed his 


23 an eſtray, the 
plaintiff may right, and is thereby become a treſpaſler ab initio. Yelv. 96. 


— many "A Bagſhaw verl. Gaward. Cro. Fac. 147. 3. Reſolved, that 
vorked the tho plea is good enough, notwithſtanding that the aiif 
ay og acc. charges the deſendant with ſpoiling the way with carucis &«. 
* CE fun, and the defendant juſtifies-as: ſervant with the caructs, 
Jun 2 Oc. of his maſter, becauſe the:defendant had. a property in 
— 221. 2 them by the poſſeſſion. 4 Reſolved, that the preſcription, 
e , zs the plaintiff has laid it, is good; for though he ſays, that 
hae was ſeiſed of two cloſes contiguouſly adjoinipg, and then 
lays the preſcription for the way to one of them, tanguan ad 


3 ne” tenement. fpeFantem, and has not ſhewn, that he Was ſeiſed of 
Any tenementibofore; the court ſaid, that they would. xejeR 
. tanguum ad tomement. Luer as i „And in 
en fes Roftall it is often Inited. : de, 20 618. 8 | 

, N 4: 0 85 t 

22 11 7 091 ith 

2 ad hu 1 Tokely verſe Hawkins, | d v 

The lender TN edwegt, upo 1675 new trial, fclve , hat 
| ejectwegt, upon motion for a new trial, f at a 
take the fol 6 ſte ward oy bak Ay! take King '#' copyhold, 
t put of the mangt; and 


er of 4 Co. out of the manor. but cannat'a 
2 out 4 * 2 a Sagen th bet! the ſteward | aft * take ene out 


manor. | 
e. Salk. of the mano is vou i 
Nee. 1 ks | 55 0 i 319 zi „dn ane 2 0 
Abr. $09. 1. 43, 4 Co. 30 ust ee dard 11 e 
the Fe is vod. But be cannoß admit out of the, fh Semp. acc 
Pau Ev. Litt. 38. 4. ;Cro. Car, 2675 ͤ WHOM! Pe 4 Co 
l | . : 330% a idw (o eit 52a915tib 547 1:4 
17 5 L 7 4 7 0 23089 p * 
: „ h pe OY empfter ver Desen. 20) nd 
ol ny ot 


ie ples FaEs Pass fer leg broken, ke. 

22 78% uilty pleaded, agen iſt prius roll >. Be. oj, e o the 

| rear Ja aſſiſe 10 be tried, and there by confent-of the parties the jury 

men Hats bad . wem, and the trial was put off to the nent aſſiſes and 

— then t heifſue was: tried, and 2. verdict . for. the” Plaihriff aud 

ſer pat: bia aeg And we. ueſtion was in C. B. -whether the 
a 


» bY py 
— whe = intiff ſhould have more.cofts than damages for the Judge 
under 408. > bad made no certificate that the title came in queſtion. And 
the jud 
no Roots, ts plaintiff hall have full coſts, =A view cannot be o_ unleſs the title comes 


in queſtion, 8. C. Salk; 665. 
| reſolved 
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reſolved fer curiam, the plaintiff ſhall have full coſts; for it 


appears upon the record, that the view was granted, but the 
view cannot be granted unleſs where the title comes in 
queſtion. And therefore the granting of the view amounts 
to a certificate, that the title came in queſtion. And by all 
the prothonotaries, it is always the practice, to give full 


coſts where the view is granted. 


Dalſton very. Reeve. 


Ovenant upon indenture, for non-payment of rent. In covenant for 
The plaintiff declares, that he was ſeiſed of tithes, and OED ® 
by indenture demiſed them to' the defendant, rendring rent, — I 
and the defendant covenanted to pay it, and he aſſigned his good plea. 
reach in non-payment of ſo much. And the defendant 
pleaded eviction. The plaintiff demurred. And judgment 
was given ſor the deſendant ; becauſe it is a rent, and the 
eviction is a ſuſpenſion of it, and therefore a good plea, Ex 


relatione m'ri Mather. | 
F 'TY 5 | | 
Chance ver/.. Adams, 


EBT for 200/. The plaintiff declares, that whereas 
# by an act for granting ſeveral rates upon tonnage of Miſrecital of the 
ips and veſſels it is enaded, that if any gauger gauge any — — a _ 
fat, &c, of beer, ale, Sc. and do not leave a true note in — 
writing of the laſt gauges taken, with the brewer, Cc. bimſelf by the 
containing the true quantity ahd quality of the liquors gaug- — = 
ed, he ſhall forfeit 5 J. for every offence; then the plaintiff not fan . e. 
ſhews, that the defendant was a gauger, and that the 7 Nov, cit. 19, Vin. 
5 Will, & Mar. be gauged divert veſſels of the plaintiff of Vid, wa. 
exciſeable liquors, &c, and did not leave a note in writing, 62. Salk, 699. 
&c, and that diver/is temporibus after the 7th of Nov. and be- yo” 332. 


fore the drioging of the action, he gauged ſeveral veſſels of Fo — upon 2 
the plaintiff and five other perſons, of exciſeable liquors, —— — "yp 
aint mult - 


and did not leave a note in writing, Ec, contra formam fla- P 
#uti, unde actis accrevit to the plaintiff to demand 200 J. the — 
forfeitures amounting to ſo much at five pounds a time. The D. acc. poſts 
defendant demurred. And it was objected on the part of % Jeb. 

the defendant, that the plaintiff has miſtaken the act, for the againit a 

act is for tonnage of ſhips, but the plaintiff has declared upon gauger for not 
the act, which, was to grant ſeveral rates for tonnage and rapes. ge Fug 
ſhips, but there is no ſuch act; then the plaintiff reſtraining plaintitf muſt 
himſelf by a contra formam flatuti, when there is no ſuch a + oy 
act, the declaration is ill. Hutt. 56. Parker's. caſe. Sed _— 220 
non allacatur. For the title of the act is no part of the act, Where the 
and therefore it is but ſurpluſage, and miſrecital ſhall not oY ny ng 


vitiate, Harde. 324. in the caſe of the Attorney general ation is given 


g to the in tot mer 
he is not bound to bring ſuch actiog within a year after the cauſe of ation accrue,” 
(2)4& 5 W. 4 M. c. 20,1. 49. 
verſ. 


Comb. 


whether they were exciſeable or not; of w 


plaintiff's declaration, that he has miſtaken his time; for it 
ſenior, juſtices, relied upon a caſe between Culliſird and 
Cart. ou; tam, &c. by bill was brought in B. R. for having made 2 


e term Paſche 1690, ſo that it appeared upon the record, that 


- however went 
1 the exchequer chamber it was reſolved by the majority of the 


| bound, when the queen _—— with 5 more 


' caſe of Culliſard and B 
| barons held the 
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verſ. Hutthinſon & Poceck, by Hale chief baron. And Pows 
ell ſenior juſtice ſaid, that it was fo adjudged in the houſe of 

rs between Darwyn and the earl of Monmouth. And by 
Fe chief jaſties the 1 the title of the act is but a new uſage, 
and begun about 11 Hen. 7. but the miſrecital of the pur- 
view or enacting part always vitiates. 

The ſecond exception was, that the plaintiff ought to have 
ſaid, poftea, viz. ſuch a day the defendant gauged, &c. and 
ought not to have ſaid fo generally, diverfs temporibus, Cc. 
And of this opinion was the whole court. For the proof is 
incumbent upon the defendant, that he has left a note, &c. - 
But it is impoſſible for him to provide witneſſes to anſwer the 
plaintiff's charge, if he does not know at what days the 
plaintiff will charge him. * 2 . Ar. 81. Afbton's 


. 15. 


The third exception was, that he has ſaid divers exciſeable 
liquars, which is too general, for he ſhould have ſpecified 
what liquors, to the end that the court might have judged, 

6 opinion the 
whole court was, and Arn judgment was given for the 
defendant. | 


Another exception was taken, that it appears upon the 


ww Fes fn 0& hh... 


appears, that a was expired after the fact committed, 
before the bringing of this action; and therefore it is barred 
by 31 Eliz. cap. 5. But as to that Nevill, and Powell 


ord adjudged fince the revolution; where an aQion 


ſe return of a burgehs to ſerve in parliament; the falſe re- 
turn was laid to be in March 1089, and the bill was filed 


more than a year was clapſed ; and upon error brought in 


then preſent there, that where the informer t to 
Ee whole penalty, the ſtatute of 31 Ekz. bag 
ney ho , denſe i | not within the words 3 
and are not extendible by equity. But — 
chief juſtice, and Powell j 12 Bone of opini 
contrary to that judgment; for if the informer ſhould be 


ſhould he be bound when he 


Note, Treby c les, h i e of C. B. and Pau- 
ell, bar A gory ag ſaid 2 757 of in — 


landford ought to be ag ce Fagan 
Nevill and — oogpbang „and -Lechmere and Nevill 


Burghill 


<a ee. ro oc m òk ß Cao i - cw wia3y)t - a ü ¹ aac MM ab IS 3a mm oa mi © @ =, 
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Burghill verſ. Archiep. Ebor. Epiſcop. Catliol. 
Gibbons & univerſitat. Cantabr. 


B brought a guare impedit againſt the defendants, If the plainti 
The writ was returnable tres Mich. 5 Will. & Mar. at n nin he 
which day the defendant Gibbons caſt an eſſoin, which was ben * 
not adjourned, Then the archbiſhop of York caſt an eſſoin, 
which was not adjourned. Upon which the defendants en- be cannot be 
tred a non prof. againſt the plaintiff, which upon motion in nonprofſed on 
Hilary term laſt was ſet afide, becauſe the eſſoin of the arch- . e eilainy 
biſhop of York, for the non-adjournment of which the plain- 1194. A 4 
tiff was nenſuit, was ill caſt, the efloin ot Gibbons not being fendant cance 
adjourned, ſo that the archbiſhop had no day in court to ca OI 
caſt an eſſoin; upon the ſetting aſide of which non prof. the day in 6 
record was made right, and the proceeding was in this man- If one of ſeveral 
ner, viz. the writ was returnable tres Mich. 5 Will. & Mar. — 
at which time Gibbons was effoined, which was adjourned others, onleſs it 
to craft. Martin, then the archbiſhop caft an eſſoin, which {5 «Journee, 
was adjourned to cab. Hilar. and at ofab. Hilar. the other bend a 
two defendants were not effoined but made default; then the tho” one of the 
plaintiff ſues a pone againſt them, to ſhew cauſe why they gur, nee ng 
made default, returnable ofFabis purificationis, at which day — — 
ifſued " r? pone, which was continued until the firſt re- * 7 
turn of lary term; at which day the biſhop of Carlifle u ITE 
caſt an eſſoin, which was —— to * a ae; 20 —— — 
which day the univerſity caſt an eſſoin, to which plain- tered to the fut, 
tiff entred a challenge upon the efloin roll, and the defendant — — 
demurred to the challenge, and the efloin was quaſhed by Corporation 
the court, becauſe an eſſoin is an excuſe of the appearance e . 
of the party, now a corporation cannot appear, and there- — of. Pr. 
fore cannot caſt an efloin, not (a) enter into recogni- C. B. 8. D. 
zance. Bendl. 121. 21 Edw. 4. 79. And now ſerjeant 23 
Gould moved that the archbiſhop of York might have an eſſoin 5 caſt A 
his former eſſoin which he caſt being adjudged ill upon the ſet- n time befor 
ting aſide ofthe non prof. and ſo he had not had any effoin, And sg. 
fer curiam he ſhall have an eſſoin, for the courſe of the court is, 

that an efloin may be caſt at any time before a ne recipia- 

tur is entred ; and the reaſon of the i rity of the firſt 

eſſoin of the archbiſhop (which was ſet aſide for that cauſe) 

proceeded from the plaintiſf's own fault, viz. the non-ad- 

journment of the effoin of Gibbons, upon which he might Where one of 
have been noaſuit ; but where there are ſeveral defendanrs, gt gehen 
and one of them caſts an effoin, which is challenged, and effvin which is 
vpon demurrer the challenge is allowed; the others have no cbullenged, if 
day in court to caſt an efloin, becauſe idem dies datus eft to — 2 


them all, but all the deſendants may join in eſſoin if they others have no 
f day in court. 
All the defendants may join in eſſoin or ſever. vide 2 Vent. 57. 2 Inſt, 126, 250. 


R 31 


(a) Vide Mo. 68. Pl. 182. 


pleaſe 
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The allowing an pleaſe, or any two of them may have ſeveral eſſoĩns. And 
efloin where it by Powell junior juftice it is fot etror, to allow an eſſoin 
not error, con- Where it does not lie, but it is error to deny an efloin where 
tra of denying it jt does lie; and (by him) it is not error to allow two 
N — >a eſſoins. But Powell ſenior juſtice. ſeemed: to doubt of this 
47- Vide poſt. latter point, becauſe it is within the act of fourching by cf. 
594. 3 ſoins. And Powell junior juſtice cited the caſe of one Sl, 
Sunot be caſt, where an eſſoin was caſt for the defendant at nñ prius, which 
after the defen- the plaintiff challenged, becauſe an attorney was entred upon 
ON record, and the challenge was allowed, and judgment pe- 
upon record K. remptory was given, and upon error brought it was affirmed 
ace; 2 Will. in B. K. becauſe it was in nature of a departure in deſpite 
5 guet of the court; which caſe, as well all the court, as the ſer- 
— — jeants at the bar remembred. 8 | 

aming an ei- . 
foin, Hil, 1 Ed. 3. fol. 2. pl. 2. vide Carth. 45- 


Mackareth verſ Pollatd. 


Juſtification un- FF Reſpaſs for the taking of a horſe. The defendant juſ- 
der a judgment . tiſies under a judgment recovered againſt the plaintiff 
wk D in the hundred court, by a taliter proceſſum, and does not ſet 
proceſſum good. Out the proceedings at large; and adjudged good, notwith- 
R. acc. 3. Lev. ſtanding that the old books are tothe contrary, upon the autho- 
2 ND rity of a caſe, between Doe and Parmiter, Hil. 24 & 25 Car. 
Wilf. 316. 2 2. 2 Lev. 81 adjudged in point in B. R. in the time of lord 
Wut. 5. Aim- Hale, upon great debate. The ſame point adjudged be- 
cor. 4. tween, Malter and Fray and Holmes, Trin. 8 Will. 3. C. 


B. Intr. Hil. 7 Will, 3. C. B. Ret. 342. Lutw. 1410. 


+ Kaight and his wife azainft The Mayor, maſ- 
i ters, and burgeſſes of Wells. 


8. C. Lutw. $19. Entry Lutw. $08. vol. 3. 166. 


A corporation * EBT upon a bond made to the plaintiff's wife dum 
cannot have fola by the corporation of Wells, by the name of The 
_—_ by mayor, aldermen, and burgeſſes. Upon non eft factum pleaded, 
Semb. acc. x the jury find a ſpecial verdict, that queen Elizabeth, in the 
1 thirty-frſ year of her reign created them a corporation, by 
= ug ny if the name of the mayor, Maſters, and burgeſſes of Wells, and 
= corporation that king Charles II. in the thirty-fifth of his reign, by his 
e letters patent, granted to them, that they ſhould be known 
wrong name, the by the name of the mayor, aldermen, and burgeſſes, &c. and 
bond is void. by this laſt name they entred into the bond; and if this be 

the bond of the mayor, maſters, and burgeſſes, of Mell, 

then, &c. And adjudged for the defendants, becauſe by the 

taking of the ſecond letters patent the firſt name is intirely 


- extinguiſhed ; but it was agreed; that a corporation PR 
, | n : ve 
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have two names, the one by preſcription and the other by 
grant, or both by preſcription, but not two by grant. Hardr. 
504. The attorney general againſt the town of Farnham. 


Pedro verſ. Barrett. 


A Brought caſe againſt B. for falſly and maliciouſly pro- Caſe lies for 

* curing him to be indicted, for conſpiring to lay a baſ- Procurme be 
tard child to B. of which indictment upon trial A. was ac- {\1i&ed for con. 
quitted. After verdict for the plaintiff upon not guilty ſpiring to lay a 
pleaded, adjudged that the action weil lay, for (a) the con- — 
ſpiracy was a thing puniſhable at common law by fine an 


impriſonment, Cc. 


(a) When this caſe was determined it was the general opinion of the courts that no action 
would tie for a malicious indictment, if the plaintiff could not have been puniſhed on that in- 
ditment, Vide poſt; 3805 381. but that opinion is now exploded, Vide Gilb; Caſ. L. and 
Eq. 185. to 230, 


Vol, I. ö | G | | Trinity, 


Trinity Term 
8 Will. 3. C. B. 1696. 
Sir, George Treby Chief Juice. 
Sir Edward Nevill 


Sir John Powell Fuſtices, 
* _&ir ſohn Powell ff Glouceſter 2 


tt * ” — —_— * py 


» wy 4 A op £A ww u.RTHm.m._c. 


3. CB. Rot, Sir John Brownlow againſt Sir John Hewley, 
1657. 


8. C. Lutw. 368. Pleadings. Lutw. 364. Vol. 3 88. 


The aſfignee of D. B T for 550 l. for rent. The plaintiff declares, 


> QS © &o nz 


— that Sir Thomas Trevor and Sir John Walter were 
ment of a term poſſeſſed of a farm for a term. of 99 years, com- 
may bring debt. meneing the firſt of April 14. Fac. . and that they being ſo 
— of the at. poſſeſſed, aſſigned all their intereſt in the term to FJ. I. 
| Gignee of the rendering 1001. per annum rent; and that 7, L. entred 
term. Q and was poſſeſſed, and paid the rent; that afterwards Sir 
And he need not Fohn Walter and Sir Thomas Trevor granted the rent to 
| ew the com. Nichard Brownlow for the whole term, to which grant J. IL. 
—— of attorned; that Richard Brownlow made Sir John Brownlnu 
his executor, and died; and that Sir John Brownlow made 

In debt for rent the now plaintiff his executor and died; both of whom 
. proved the reſpective wills; and the plaintiff brings debt 
en the laad at againſt the defendant Sir John Hewley, as aſſignee of 7. I. 
the day, he muſt of the land, for 5 50 J. for rent, for five years and a half, 
— &c. The defendant pleads tender of 50 l. every day of the 
Acc. Raym. 418. half year at which the rent was payable, and that no per- 
ſon was there to receive it, and that it was never after de- 

manded upon the land. The plaintiff demurs. And re- 

ſolved, 1. That this is a rent ariſing by real contract, and 

is reſervable without deed, and that debt well lies for the 

aſſignee of it. And the court relied principally upon the 

caſe of Winton verſ. Pinkney, 1 Ventr. 242, 272. 3 Keb. 131, 

137. 2 Lev. 80. Raym. 222. Kobins verl. - and 
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Warwick." Raym. 11. Goodman verſ. Packer. T. Jones 1. 

(a) And (by them) the opinion of Hale, Al. it x hath 33 alſo 2 
been held for law all theſe laſt years. 2. It was reſolved, 7* 
that the defendant ſhould have pleaded with a profert in cus 

ria; and therefore judgment was given for the plaintiff, 


Allways ver/. Broom. 
S. C. Lutw. 1262. Pleadings Lutw. 1259, 


ARCO frafto and reſcons (a) may be joined, Ad- 
judged Trin. 8 Will. 3. C. B. Thel. Dig. 107. 


lib. 10. cap. 15. / 17. 
(a) Note they were joined in the ſame count. 


Ward ver/. Griffith. 


IR Edward Ward in 1683 brought an action againſt pebt lies againſt 
Sir William Warren, in which Griffith was bail, and bail on their te- 


obtained judgment. Sir William Warren rendred himſelf —— 


to the Fleet, and reddidit ſe in diſcharge of his bail was bail will not be 
entred in the warden of the Fleet's book, but no committitur 3 un- 
was entred in the office. Sir William Warren continued — 
priſoner in the Fleet till Michaelmas term laſt, and then died the office. ( 


there. Sir Edward Ward died, and W. his executor, now Such <ommitti- 
tur cannot of en- 


laintiff, brought debt upon the recognizance againſt the tereq “ter the 
bail; and in Eaſter term now paſt ſerjeants Pemberton Le- death oftheprin- 
vinz and Fright, moved for an imparlance. 1. Becauſe — 
debt does not lie upon the recognizance. Raym. 14. God- dered cadiocet- 
lington verſ. Lee. 2. Becauſe the plaintiff has ſlept ſo long *94y while alive. 
as thirteen vears. 3. They prayed that the court would 7 
give them leave to enter a cammittitur in the office. But zance. Sed vide 
this ſecond was denied, becauſe it is now too late after the — . — 
death of the party. And as to the firſt, Treby chief juſtice Bd. 296 Wn 
and Powell junior juſtice were clear, that debt lies, and 215. 459+ 1 
that the defendant ſhall have liberty to plead all pleas, that am. Rep. 
he might have pleaded upon a ſcire faciar. And for this But it is not 
they relied upon the cafe of Sparrow and Sowgate, Ii. Fones grantable of 
29. Winch. 61. Hutton. 47. 1 Rolls Abr. 600. p. 7, 8. — 
J. 3. 11. But they ſaid, that ſuch actions were diſcounte- tion was detiver- 
nanced, (b) and therefore if no capias ad ſatisfaciendum” is ed. VidegCo. 74. 
filed againſt the principal, they would make a rule of court Ten; Re; _ 
that it ſhould not be filed after, which would ſtop the action; Tho' the court 
and Powell juſtice junior ſaid, that the king's bench did ſo — gratia 
in the caſe of Miles and Bateman, as Powell remembred. it fem. 3 
But becauſe the plaintiff had ſtaid without ſuit ſo long, they (4) If no Ca. fa, 
granted an imparlance until this term, being Trinity term, it filed againſt 
And now Pemberton moved, that becauſe the plaintiff had 2 4 
declared generally upon a recognizance, fo that the condi- court will make 
tion does not appear, and the defendant cannot plead no * wle to prevent 


capias ad ſatisfaciendum againſt the principal, &c. that the Aer cb. 


(a] Note the modern practice is to enter a reddidit ſe in the Filacer's book at a judge 
ONT . \ judge's cham- , 
— = <a the plaintiff notice. Jap» Pr. C. B. and this fully diſcharges the bail- 


G 2 court 
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court will grant him oyer of the recognizance. And pe- 
curiam, if a bond is brought into court, oyer is grantable 
only the firſt term, for aſterwards it is adjudged in the poſ- 
ſeſſion of the party. The ſame law of a recognizance, 
which is a pocket record. But of other records, which 
are always in court, her is grantable at any time. And 
therefore in this caſe the declaration being delivered two 
terms before, and the time elapſed to have oper of courſe, 
the court granted oyer, becauſe otherwiſe the defendant would 
be ouſted of his plea, the recognizances by bail in C. B, 
being ſpecially entred, the plaintiff has declared here as 
—— in upon a general recognizance, and omitted all the ſpecial 
C.B.if the plain- Matter. . But by Powell junior juſtice, if the defendant had 
tiff does not ſet here pleaded nul tiel record, the iſſue had been with him; 
— — for a record which compriſes that upon which the plaintiff 
ant may plead declares and more, is not the ſame record with that upon 


wu! tiel record. which the plaintiff declares, 


Hatter ver/. Aſh. 


8. C. 3 Lev. 438. 


A freeho!d can- PON a ſpecial verdict in ejectment the caſe was 
1 thus. A prebendary made a leaſe of lands by inden- 
futuro. R acc, ture the fourteenth day of April 1675, habendum a datu in- 
TY — 955 5 t denturae for three lives, and livery was made the fourteenth, 
ks hl gl And it was objected againſt this leaſe, that a habendum a 
165.314. 1Roll. datu is all one with a habendum a die datus, which is ex- 
Se „r. cluſive of the day of the date; and then the leaſe will 
n. begin the fifteenth, Co. Lit. 46. b. expreſs in point. From 
1 whence it follows, that the livery was void, for livery in 
C 0 . 

from the date in. praſenti could not. be made to a freehold to commence ia 

eludes the day of futuro. The counſel of the other fide agreed that a free- 
1 hold could not commence in futuro, and therefore if the day 
polt. 480. r242. of the date be excluded, the objection is fatal. But (by 

_ _. _ them) the day of the date in this caſe is not excluded, for 
ers 435. to 541, LAatus] ſignifies no more than [given] in Englijh. And 

* Cowp. 714. therefore old epiſtles inſtead of the inſcription dated ſuch a 
where the caſes day, ſay, given ſuch a day, Then if an indenture of leaſe 
upon this point | 222 "He 

are collected and was made to commence from the giving of it, it ſhall com- 

conſidered, mence without doubt from the day in which it was given, 

| and there could not be any difference between the ſame word, 

or rather the ſame ſenſe, in Latin and Engliſb. Beſides, that 

it is adjudged, that if a leaſe is made to begin from the 

making of the deed, it ſhall begin the ſame day that it be- 

comes a deed, which is the ſame day that it is delivered. 

5 Rep. 1. Gayton's caſe, Co. Lit. 46. b. And the ſame 

reaſon holds place in cafe where it is limited to begin from 

the date, that it ſhall begin the day of the delivery; io. 

datum prima facie ſignifies deliberatum. And as to the ob- 

. jection, that C. Lit, 46. is to the contrary, that _ is 

| ſcunde 


* 


i”, 


Iu 


— 


% 
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founded upon 5 Co. 1. ö. Clayton's caſe, where this point is 

not reſolved by the court, but inferred by the reporter of 

the caſe from Popham in Dyer, 218. which book does not 

warrant any ſuch opinion. And although 3 Bur. 203. 

Bacon verſ. Waller; Mo. 40. pl. 128. agrees with 5 Co. 1. ak 

yet Cro. Fac. 135. Oſborne verſ. Rider, 258. Llewellyn « 2 
verſ. Williams, are contrary. 2. The counſel, to maintain when uſed topaſy 
the leaſe argued, that this difference might be maintained — — 
by law, that where it is in point of intereſt, that is con- alter r 
veyed from one to another, as in a leaſe for years, there à by way of com- 
aatu includes the day; but where it is in matters of account, — _ 
where no matter of intereſt is deſigned to be paſled, as if count. Acc. 
the one be accountable to the other by deed, there a daty Powell on Pow. 
is excluſive of the day of the date, as well as a die datus. 904 wp 
1 Bulflr. 177. And of this opinion was Powell ſentor juſtice, 

But the other. juſtices gave no opinion as to this diverſity, 

3. It was urged, that in caſe of a leaſe for years habendum a 

datu the day might well enough be excluded, becauſe it will 

be no prejudice to the parties; but in the caſe of a leaſe 

for life, as in the caſe at bar, it was reaſonable, ut res 

magis valeat, to conſtrue the day incluſive, eſpecially ſince 

there is no reſolution extant, where any eſtate has been 

deſtroyed by ſuch date and livery made the ſame day. But 

to this the juſtices L-= no opinion, After ſeveral argu- 

ments at the bar Trely chief juſtice was of opinion, that 

the leaſe was ill upon the authority of Co, Lit. and the other 


| books., But Nevil/ juſtice, and the two Powells juſtices, were 


of opinion, that the Teaſe was good, for the reaſons given 
by the counſel in their firſt poirit. And judgment was given 
accordingly this term. Ex relatione m'ri Salkeld, 


8. C. cit. 1 P, Wms. 11, 12. 


Y Powell junior juſtice. If the ſpiritual court refuſe The fon of a le- 


the evidence of the ſon to prove a will in which the 82t** is not by 
the ſpiritual law 


| father is a legatee, no prohibition is grantable. And he , competent 
| Cited this caſe as lately adjudged before commiſſioners dele- witnels to prove 


a will. R. acc. 


os. 
gates. There were three witneſles to prove a nuncupative ? repo 


will, two of them were without exception, and the third Was. 10. vide 


was ſon to the legatee; the ſtatute of frauds requires three Bl. 96. 98. 14 
competent witneſſes; the queſtion therefore was, if theſe = —_— 9 
three were ſufficient, the ſon not being an evidence by the common law. 
ſpiritual law? and adjudged that they were; becauſe two i 25 G. a 
only were required by the ſpiritual law, and the third was 


à good witnels within the intent, of the act of frauds, 


G 3 Trin. 


Trin. Term 
8 Will. 3. B. R. 1696. 


Sir John Holt Chief Fuftice. 
Sir Thomas Rokeby ? 
Sir John Turton removed this 

term into the King's Bench 
out of the Exchequer in the f Fuſtices : 
room of Sir William Gregory 
who died laft vacation | 
Sir Samuel Eyre J 


Memorandum, The laſt vacation Mr. ſer- 
jeant Blencowe was made baron of the 
Exchequer in the room of Sir Jobn 
Turton removed into the King's Bench. 


— 


Petit ver/. Smith. 


8. c. 5 Mod. 247. Com. 3. Comb. 378. 1 P. Wms. 7. 2 EJ. Abr. 434 
6 Note to pl. 13. | 


court cannot there, &c. becauſe they compelled an executor to 
compel an exe- make diſtribution of the ſurplus, he having fifty 
4 pounds deviſed to him by the will as a legacy; becauſe, 
of his, teſtator's there being a will and an executor, the ſpiritual court can- 
ettace, (4) P- not compel diſtribution, but only where the party dies in- 
p. - 3*3* teſtate. Ex relatione m'ri Place. 


6 547 Adm. N 
— a reaſon given for it. 1 P. Wms. 549. 


The ſoiritual P was granted to the delegates, to ſtay a ſuit 


(2) But the court of Chancery will, and ſo it afterwards did in this very caſe, Vide 1 P. 
Was. 9. 2 Bq, Abr. 5. pl. 2. 
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Huſſey ver/. Jacob. 


6. C. Salk. 444. Carth. 456. 12 Mod. 96. with the arguments of counſel 3 
Mod. 175. Com. 4. Pleadings 5 Mod. 170. Vol. 3. 93. 


HY brought aſſumpſit againſt the defendant Jacob upon Special matter 
his acceptance of a bill of exchange drawn upon him 9. # iater« 
by the lord Chandos according to the cuſtom of merchants. — low, 
The defendant Jacob pleaded, that the lord Chandos played at tho' it might be 
hazard with the plaintiff Huſſey and loſt to him at one and 5 the evidence 
the ſame time 150 . and that for payment and ſecurity of ique, —_ 
the ſaid ſum of 1 50 J. loſt to the plaintiff, he drew this bill pleaded ſpecial. 
of exchange upon the defendant payable to the plaintiff, — ng 
which the defendant accepted; and then he pleads the ſta- 14. Sa. 
tute of gaming of 16 Car. 2. cap. 7. by which this bill of ex- (28. Pg. 
change, being given for ſecuri:y of the ſaid ſum gained at voſt. 125, m 
play, became void, &c. The plaintiff demurs. And Sir See alſo poll. 
Bartholomew Shower for the plaintiff argued. 1. That this 287. 393 $66, 
was not within the ſtatute ; for though he well agreed, that — by — 
an action could not be maintained againſt the lord Chandos ee of a bill of 
himſelf for this money by reaſon of this ſtatute; but here a — — 
third perſon has made himſelf chargeable by his own colla- defendant may 
teral engagement, viz. by the acceptance of the bill, which Plead that the 
ſeems to be out of the intent of the act; for the aſſump/it of — . M 
the acceptor is altoge: her different from that of the drawer ; play. S. C. Holt 
for although the conſideration of the drawer was the money 328. Vide 
won at play, yet the conſideration of the acceptance was the Dig. Gwen 
honour of the drawer, or his effects in the hands of the ac- In ſuch plea the 
ceptor. And the defendant has not pleaded, that the ac- — — 
ceptance was pro ee ſecuritate of it. Beſides that it that the — 
would be of very ill conſequence, to ſuffer the defendant to played on tick, 
avoid his own bill and acceptance by this means; for a bill 

of exchange once accepted by a reſponſible man, is of ſuch 

credit among traders, that it paſſes as current as ready mo- 

ney, and is negociated from one to another through all Eu- 

rope, and exchanged upon valuable conſideration, till it come 

back to Londen. But if the firſt acceptor ſhall be admitted 

to avoid it by the ſtatute of gaming, this will diminiſh the 

credit of bills of exchange, and will be a great check 10 
merchandizing. But to this it was anſwered, and reſolved by 

the court, that if a collateral engagement of a third perſon 

ſhall not be within the intent of the act, the act will be very , 

eaſily evaded, and in effect rendred uſeleſs. And therefore — 3 
all the court was of opinion, that if a man has loſt money at perſon for mo- 
gaming, viz. more than 100/. at one time, and he pro- fl, = 2 — 
cures J. S. to be bound for the payment of it, or as the ac. Will, © 
principal caſe is, gives a bill of exchange for the payment of 220. ; 

it which is accepted, both theſe ſecurities are void by the — 

. f . , . ven by the lo- 
ſaid act. But if he who wins, being indebted to a ſtranger, fer to a bona fide 
procures him who loſes, to bind himſelf to the ſtranger for editor of the 
the payment of the money due by him who wins to the R. print ang 

752. Cro. Jac, 
. Yelv. 47 1 Brownl, 85. ſed vide Str. 1155. Dougl, 614, 713z 


G 7 ſtranger, 
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A ſecurity for ſtranger, in conſideration of a diſcharge of the money which 
—— — he hath loſt at gaming, this bond which he makes to the 
azainſt all the. ſtranger is not within the act, becauſe it is made for a juſt 
. debt. So in this principal caſe, if the bill of exchange had 
genes for a been afterwards aſſigned for a valuable conſideration, the 
valuable conſi- honeſty of this aſſignment had purged the original canker, 
* n on and rendred it good enough. As where a fraudulent con- 
'Dougl. 713. . veyance is afligned upon valuable conſideration, the fraud is 
erg purged. (But Sir Bartholomew Shower ſaid, that it was 

ſtrange, that the party by his aſſignment. could make that 

good, which was void ab initis.) But in this caſe at bar, the 

money loſt at p'ay is the foundation of the whole, which is 
iy ill, and therefore the bill and the acceptance, which are the 
Acceptance of a ſupetſtructure, are ill alſo. Note, This is called an accept- 
1 ance for the honour of the drawer, when a ſtranger upon 
— what? whom the bill was not drawn, in reſpect to the drawer, and 


having no effects of his in his hands, accepts it. 


2. It was objected for the plaintiff, that the defendant 
has not brought himſelf within the ſtatute ; for he has not 
alledged that the Lord Chandos and the plaintiff played upon 
tick or credit according to the words of the act, which is 
a penal law, and ought to be purſued ſtrictly; for ſuch 
gaming was not prohibited by the common law. Sed non 
allocatur; for per curiam the giving of the bill of exchange 
makes it evicent, that they did not play for ready money, 
but for credit. 


3- It was objected, that the cuſtom, which was the ground 
of the action, is not anſwered by the plea, Sed non alloca- 
tur. For per curiam it is confeſſed and avoided. It is ad- 
mitted to be good generally, but not with this ingredient, 

i And by Hut chief juſtice, though theſe declarations ſeem to 
—_ len be grounded upon cuſtom, yet this cuſtom is properly the 
ills of exchange | . 
are afumpſits at common law. For the acceptance of the bill amounts to 
common lau. a promile in law to pay it, and this promiſe is grounded 
Vide pott. 175. upon the conſideration of trade. 44 


4. It was objected, that the defendant ſhould have pleaded 
the general iſſue, and given this matter in evidence; for the 
ſtatute ſays, that ſuch contract ſhall be void; then nothing 
is due to the plaintiff, and conſequently the defendant ſhould 
ba ve pleaded the general iſſue, for in effect this plea does 
but amount to it. Sed non allacatur; for, per curiam, where 
the defendant had ſpecial matter conſiſting not only of bare 
matter of fact, but intermixed with matter of law, which 
will avoid the charge or action of the plaintiff; he is not 
obliged to plead the general iſlue, but may plead it ſpecially. 
For otherwiſe he ſhould be obliged to commit a point of law 
to a jury who is ignorant of it, which would be abſurd. 
| : . 'T terefore 
2 
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Therefore in debt upon a bond made by a feme coverte while Afumpfit 

ſhe was coverte de baron, the deſendant may plead the ſpecial againtta woman, 
matter, or non ft factum and give it in evidence. So in this — pleads has | 
caſe the defendant might have pleaded the general ifſue, and 3 
have given this matter in evidence, or he might do as he has aſſumpſt made, 
done, viz. plead it ſpecially. And therefore judgment was „ate _ "9 


given by the whole court for the defendant. plaintiir damar- 

red ſpecially, 
and ſhewed for cauſe, that this amounted to the general iſſue. But adjudged for the defendant, 
for this matter of fact is intermixed with matter of law, which will excuſe the defendant. Mich, 
8 Will, 3. B. R. 1696. James verſ. Fowkes, 12 Mod. 101, 


Nite, In this caſe, the caſe of one Rofindale lately ad- An agreement 
judged was cited, where the caſe in effect was thus, A. co- * 
venanted with B. that the horſe of 4. ſhould run with the each is within 
horſe of B. four heats for 30/. each heat; and in covenant the ſtatute of 
brought for the 120/. having won every heat, the defendant 3 Salle _ 
pleaded the ſtatute of gaming; and upon demurrer it was with ſome dif- 
objected, that this was not within the ſtatute ; becauſe the * Vent. 
running of each heat for 300. was a diſtinct and ſingle wa- 3 Leb. A 
ger; and then, being but for 3o/. the ſtatute did not extend 259- See alſo 
to it, the ſum prohibited by the ſtatute being 1004. or more. 132% 

But it was adjudged that it was void for the whole; for it 
was but one intire and ſingle contract, though the horſes 
were to run four times; and then the ſum won amounting 
to 120/. it was expreſly prohibited by the act. Ex relatione 


m'ri Salkeld. Intr. Trin. 25 Car. 2. Rot. 1233. in B. R. 
Wilkinſon ver/. Kitchin. 


. S. C. cit. Str. 916. 


ments for clipping, &c. being found againſt him by tO 


the grand jury, ſent for the defendant, being a Newgate ſo- yally, thy it is 
licitor, and gave him 701. at ſeveral days, to procure his expended ac. 
diſcharge, and for his pains. And not being proſecuted up —— — 
on theſe indictments, he brought indebitatus aſſumpſit againſt action — 
the defendant for the whole 700. And upon the trial at his agent for 
Guildball, Trin. 8 Mall. z before Holt chief juſtice of B. R. end. R- 
the queſtion was, whether money given to à man to be ex- cont. Dougl. 
pended in an ill uſe might be recovered by the giver who — — 
was particeps criminis. And Sir Bartholomew Shower cited a Doug, 673. and 
caſe, where a bribe was given to a cuſtomhouſe officer for videSkinn. 4. 
exempting goods ſrom the payment of cuſtoms, which be- Coup. 7906 
ing diſcovered, and the goods ſeized, (a) the party recovered 

his money in indebitatus aſſumpſit. And afterwards it being 

proved in this caſe, that the defendant confeſſed, that he bad 

diſpoſed of this money in bribes, the jury.by direction gave 

a verdict for the plaintiff. £x relatione m'ri Not. 


— Q lf fo, ſee this caſe put cant. Salk, 224 and fo conſidered Doug. 673+ and ſee Skinn, 
Jones 


1 plaintiff being committed to priſon, two indiCt- If a man gives 


90 Trin. Term 8 Will. 3. 


Jones ver/. Bodeener. | 
8. C. Salic. 173. Holt 149, Carth. 370. Comb. 379. 5 Mod. 225. Com. 8, 


Wen n RE SPASS for the plaintiff's cloſe broken, and 
eads a juſtifca- cattle taken in Blackacre. The defendant pleads, that 

—— the plaintiff was outlawed in debt at the ſuit of J. S. u 

upon an ifſlue Which a capias utlagatum iſſued againſt the plaintiff, and a 


— "y mg" tevari facias 2. Hil. 6 Will. & Mar. iſſued out of the ex- 


confeſſion. R. defendant his bailiff, virtute cujus the defendant entred into 
— — B. being the plaintiff's land, and took there the cattle, 
L & vide St.. Upon which the plaintiff replied, that the defendant took 
$73. Com. 548, the plaintiff's cattle at O. abſgue hoc that he took them at 
dach tall de B. And iſſue being joined upon this, the verdi& was for 
awarded for the the plaintiff. And it was moved by Mr. Northey, that no 
damages. judgment can be given upon this verdict. For if there is no 
| matter of har in a plea, and iſſue is joined thereupon, it is 
void, and not aided by the ſtatutes of jeofails. But if 2 

plea contain matter of bar, and iſſue is joined upon a thing 

not material, this is aided by 32 Hen. 8. cap. 30. ,. 1. Gro, 

Eliz. 227. Lovelace verſ. Grimſden. 259. Gurny verſ. Sir 

Ed. Clere. Now here the matter of the plea is merely 

frivolous, for there cannat-he any writ &//e Hil. & Wil. & 

Mar. becauſe the queen died before Hil, xta came. Put 

Shower for the plaintiff argued, that there was here a proper 

plea, but ill pleaded ; — there is a manifeſt difference be- 

tween a thing which is a good bar but ill pleaded, and a 

thing which is no bar but merely frivolous. Now here there 

is a colourable bar, viz. conſiſting of a writ which would 

have been good in reſpect of the matter, if it had not 

miſtaken, and that is aided by the ftatutes of jeofails. 

Cro. Eliz. 455. Chamberlain verſ. Nichols. 978. Dighton 

verſ. Barthalometu. Hab. 326. Reynolds verſ. Buckle. 

Raym. 458. Sir George Fletcher's caſe. Cro. Car, 18. 

Knight verſ. Harvy. Me. 696. pl. 969. MWilceck verſ. 

Hewſon. Cro. Jac. 678. Fohns verſ. Ridler, But by 

Holt chief juſtice, and the whole court, judgment muſt be 

given for the plaintiff, upon the confeſſion, and not upon 

the verdict; and a new writ of enquiry muſt be awarded 

for the damages. For the iſſue being perfectly immaterial 

(for it cannot be a taking at O. by virtue of an impoſſible 

writ) the jury could not give damages. Therefore the 

verdict was ſet aſide, and judgment was entred for the 

plaintiff upon the confeflion of the defendant, who hath 


admitted the treſpaſs. : 
| Beſton 
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Beſton ver/. Hayward. „ 


Reſpaſs for breaking his cloſe, and digging therein at To « juftificati- 
B. The defendant juſtifies by a way, c. The on in treſpaſs 
plaintiff replies, that the treſpaſs whereof he complains was — 2 

not committed in the way which the defendant claims, but in tion that the 
another part of the cloſe, et hoc paratus oft verificare, unde ex af was 
quo predifius defendens ad ** 0th predittam. in clauſs van in — 
prædicto, de novo aſſign. faclam ſuperius non reſpondet idem part of the cloſe, 
querens 2 judicium et damna, Ac. The defendant demur- £299 new 
red. And Northey for the defendant took exception to this 

new aſſignment, becauſe it does not lay alia quam in barra, as 

the old precedents are 2 Co. 6. Cc. But by Holt chief juf- 

tice, the treſpaſs here being for breaking of the cloſe, and 

the new aſſignment being in the ſame cloſe, the plaintiff has 

pleaded better than if he had ſaid alia quam in barra, 


therefore judgment was given for the plaintiff. 


Smith verſ. Thwaite. 
S. C. 1 P. Ws. 10. 


A Makes his will and B. executor, and deviſes divers le- The children of 
* gacies, and afterwards all the reſidue of his goods (if — 
there ſhall be any remaining) to C. and D.—E. and F. ſon the ſpiritual ho 
and daughter of C. and D. were witneſſes to prove this competent wit- 
will, and G. the third witneſs was without exception. And _ ITE 
it was adjudged by the commiſſioners delegates (of whom the ante. 85. 9 v. 
two Powells juſtices, and Sir Samuel Eyre juſtice were three) 

that E. and F. cannot be admitted to be witneſſes to prove 

this will, becauſe their father and mother upon contingency 

(viz. if there ſhall be any remainder of the goods after the le- 

gacies before deviſed ſhall be paid) ſhall be legatees. This 


Caſe was cited by Powell junior juſtice in C, B. this term, 


Lambert verſ. Thornton. Wil. 1. C. 5. 
Rot, 416, 
Reſpaſs for taking and impounding of a gelding. The Where a de- 


defendant juſtifies, that T. B. was ſeiſed of the manor — gr 


of P. in fee, and that there was a cuſtom within the manor, by virtue of a 
that the homage, ſworn at the court baron ſhould make by- png made 
laws, Oc. then he ſhews, that the homage at the court held wy right ifs 
the diſtreſs, he need not hes a cuſtomary right. to 


before 
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A court baron before the ſteward made a by-law, that inha- 


{erty 1 bitants within the manor ſhould be choſen annually by the 


held before the homage to be field-reeves within the manor; and that if any 


Reward of the jnhabitant choſen by the homage to ſerve as field-reeve ſhould 


— — A refuſe to ſerve, he ſhould forfeit 1014. which ſhould be levied 


Ja. Semb, by diſtreſs; and then he ſhews, that the plaintiff was elected, 


_Y 20 &c, and refuſed to ſerve, &c. by which the fine of 10 J. c. 
—.— 3 the defendant as bailiff, Sc. took the gelding as a diſtreſs, 


- $62. & vide Oc. The plaintiff replies, de injuria ſua propria abſque tali 


. cauſa. Verdict upon iſſue joined for the defendant. And 
Where the motion was made in arreſt of 3 by Wright ſerjeant, 


homage ata that the defendant has not preſcribed to levy the penalty by 


| 044 axpwolinga diſtreſs. And it was argued ſeveral times, but afterwards it 


power to make Was adjudged, that it was well enough; becauſe the pre- 


y laws, anc.2 ſcription being for the by-law, and the by-law "itſelf ordain- 
= "ir, ing a diftreſs, it is the ſame thing as if the preſcription had ap- 


under a by-law pointed the diſtreſs. Second exception, becauſe it is ſaid, that the 
r by-law was made at the court held coram ſeneſcallo, where it 
ſteward, the Ought to have been ſe/7atoribus. Sed non allocatur; for by 
court aftera preſcription a court may be held before the ſteward; and 


— te after verdi the court ſald that they would intend it ſo, be- 


general traverſe Cauſe it was neceſſary to be proved upon the iſſue de injuria 
will preſume ſuch ſua propria. Judgment for the defendant, Ex relatione 


n preſcription. 


Mich. 


Mich. Term 


8 Will. 3. B. R. 1696. 


Sir John Holt Chief Fuftice. 


Sir Thomas Rokeby 
Sir John Turton  Þþ$ Tuſtices, 
Str Samuel Eyre | 


* 


— 


Duncomb ver/. Church, Warden of the Fleet. 


; ' 5 The want of ad- 
D UNCOMB commenced an action in B. R. againſt ding a prout pa- 
the defendant, who imparled with ſaluis omnibus ad- — — 
vantagiis guoad billam prædictam, and afterwards pleaded pri- fe&informonly. 
vilege in C. B. as warden of the Fleet, The plaintiff re- Vide ante 35. & 
plies, that at the time of the exhibiting of his bill the de- f. un. 8.16. 
fendant was in cuftodia mareſcalli in quodam placito debiti ad After a ſpecial 
ſeflam A. B. an attorney of the king's bench. The de- _—— fa- 
fendant demurs. And exception was taken to the replica- 1,6. « 2-40 the 
tion, becauſe it does not ſay, prout patet per recordum, and bill” only, the 
therefore the defendant is deprived of the benefit of joining — _, 
i h 3 plead to the - 
iſſue. But per curiam it is aided by the general demurrer, junidiction. R. 
and ſo it has been often ruled in the king's bench. For «cc. 12 Mod, 
if the record be ſhewn in pleading, the plaintiff may reply 519“ — 
nul tiel record, although the defendant has not concluded zLev. 343.Gilb, 
with prout patet per recordum ; and therefore it is but form, Hiſt. C. B. 183. 
And Holt after argument at the bar, ſeemed to be of opi- Q. Whether to 
nion, that the plea was ill, 1. Becauſe after a general im- plea of privilege 
parlance this matter could not have been pleaded; then n 
though there is a ſpecial imparlance, yet this imparlance is — ws bay 
with ſalvis omnibus advantagiis ad billam only, and therefore defendant was in 
this plea, which is to the juriſdiction, is not ſaved. 2. It sa fn the 
ſeemed to him, that a privileged perſon may plead his pri- fourt in which 
vilege, notwithſtanding that he is in cuſtody of the marſhal, he foes at the 


and declared againſt as in cuſtody, But if he be in cuſtody — — 


upon a waiver of privilege, or upon attachment of privilege, in ſuch court. 
| he Vie poſt. 133 * 
: „ Str. 191. 
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he is liable to the actions of all men, It ſeems hard, that 
whilſt a man waives his privilege to one action, he ſhould be 
expoſed to all men; but if the caſe were ſo, it ought to be 
pleaded ſpecially. But to this matter no poſitive reſolution 
was given, becàuſe the ſuit was diſcontinued by conſent of 
the parties, 


Rex ver/. Bernard. 


8. C. Salk. 303. Skinn. 669. Comb. 390. 12 Mod, 115. Holt 1 52- 


4 3 N was made to quaſh an indictment againſt the 
has no power of defendant for refuſing to ſerve the office of conſtable; 
common right which indictment ſet forth, that Bernard was elected by the 
"rug Vide mayor and aldermen of Southampton upon the fourth of May, 
ante 70. But debito modo ſecundum conſuectudinem, &c. And the court re- 
ir may by * fuſed to quaſh it upon motion, but drove the defendant to 
9 plead to it or demur. And afierwards the defendant having 
not ſerving the demurred, in Hilary Term 8 Hill. 3. after argument by Mr. 
_ 4 ne Northey for the defendant, and Sir Bartholomew Shower for 
election of a the king, it was quaſhed ; becauſe although by cuſtom the 
corporation, election of a conitable may be by the corporation, becauſe 
— the government of the place is repoſed in them; yet this 
on's right to is not of common right, but they ought to preſcribe for it, 
acct. which is not done here; for the debita mado fecundum conſue- 

tudinem villae, &c. is not ſufficient, but the preſcription ſhould 

have been ſpecially made. And for this reaſon principally, 

though there were other faults in the indictment, judgment 


was given for the defendant, 


Tite ver/. epiſcopum Worceſter, 
la ejeQment the 1 was brought againſt the biſhop of Worcoſler 


NM — and fix others, who all ſeven entred into the rule to 


roll by inſerting confeſs leaſe, entry, and ouſter. The plea roll, the diffrin- 


*y _ LO gas, and the jurata, were againſt ſeven defendants, but the 


defendants. 8. niſi prius roll, and the poſiea, made mention but of five de- 


C. Salk. 48. 12 fendants. And now after verdict for the plaintiff at nif 


9 prius, it was moved in B. R. that for this omiſſion of two 


a Wilf 162. of the defendants in the ni prius roll, and in the poſtea, the 
233 — 162, action was diſcontinued againſt all. Upon which the plain- 
SS de Pot. tiff made application to Treby chief juſtice of C. B. before 
men 8 Co. 161. whom this cauſe was tried at niſi prius, to return the poſtea, 
d. —4 — that all the ſeven defendants were found guilty ;, and in truth 
ery if all the fact was ſo, for all the ſeven defendants appeared at the 
the defendants trial, and made defence, and verdi& was given againſt them 
- 4p) all. Upon which Treby chief juſtice demanded the opinion 

ea Vide Of his brothers in C. B. who were all of opinion, that it 


tr. 1197-1 might be amended ; for it was the error of the clerk in the 


Will. 33. No tranſcribing only. Upon which Treby faid, that he would 


coſts on amend- 
Ing the Nin return the poffea, that all ſeven were found guilty. (All 
rius roil before | 
udgment, tho' a writ of error may have been ſued out for the fault reQified. Vide 1 Term. 
ep · 280. Str. 834. 1 ; 
| v hich 


J TTT „ www + 0 


it 


, @ Oo 


Ex ruatione mri Jacob. 
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which I heard, being preſent in C. B.) And afterwards 


- the plaintiff moved in B. R. that the court would give him 


leave to amend the niſi privs roll, c. by the plea roll. 
Againſt which it was _— that the judge of niſi prive 
had no authority to try this iſſue ; for the iſſue being betwixt 
A. and B. upon the ni privs roll only, he had no authority 
to try an iſſue between J. and B. and C. eſpecially in this 
action, where one defendant may be found guilty, and ano- 
ther acquitted. 2. If the pgſlea be amended, this will be to 
alter the verdict, and ſubject the Jury to an attaint. Be- 
ſides that the authority of the juſtices of niſi prius is but 
miniſterial to the court, and the poſſea is an account of the 
matters committed to them. If they give account of an 
iſſue tried between A. and B. the king's bench cannot make 
this a trial between A. and B. and C. But by all the court 
order was given, that it ſhould be amended. For upon the 
whole matter it appears, that this was but a miſtake of the 
clerk ; for it appears by the iſſue roll, that iſſue was joined 
by all ſeven, and therefore it may well be amended by it. 
As where debt is brought againſt the heir upon the bond of 
the- anceſtor, in which he bound himſelf and his heirs; if 
in the declaration the word heirs be omitted, though the 

flip of the clerk, who had the bond before him, it 
ſhall be amended by the bond. And this alteration will not 
ſubjeR the jury to an attaint; for iſſue was joined by all 
ſeven, and defence in fact was made by all ſeven, and all 
ſeven were ſound guilty, And it appears alſo, that the judge 
of ni privs would have had perſect authority to try this 
cauſe between the plaintiff and the ſeven defendants, if the 


Clerk had not made this ſlip; and therefore this lip of the 
Clerk being amended, all will be complete. And the amend- 


ment was made accordingly. And afterwards Sir Bartbo- 
lomew Shower moved, that the plaintiff ſhould pay coſts for 
this amendment, becauſe the defendants had ſued a writ of 
error for this error only, which was a great expence, But 
it was denied by the court, becauſe this amendment was 
made before judgment was given, at which time the de- 
fendants ought not to have ſued their writ of error, but 
ſhould have waited till judgment ſhould be given. Mr. 
Saltell, Mr. Jacob. After rule for judgment for the plain- 
tiff, and before entry of it, the defendant brought error. 
Afterwards in the entry of the judgment the clerk made an 
error by miſtake; and leave was given to the plaintiff, to 


amend without payment of coſts, Mich. 10 Will. 3. B. R. 


gi of the action depends upon this word; yet becauſe it is ,, 
ut the 
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Declaration in 
debt againſt the 
heir upon the 
bond of bis an- 
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| Olderoon wer/. Pickering. 


S. C. Salk: 464. 3 Salk. 137. Holt 503. Carth, 376. 12 Mod. 103. Comb. 388. 


— — _ T HE plaintiff declared upon an attachment upon a pro- 
not compellable hibition; and the ſingle queſtion was, whether an ad- 
to diſtribute eſ- miniſtrator, who has an eſtate pur autre vie by the ſtatute of 
rates pup acc. 29 Car. 2. cap. 3. ſ. 12. be compellable to make diftributi- 
Comb. 475. on of it after debts paid, by the 22 and 23 Car. 2. cap. 10, 
+ Sed vide a P. And Mr, Ward, argued, that he ſhall be compellable to 
Mane sz aad make diſtribution of it. 1. Becauſe (a) an act ſubſequent 
there 3 P. Wmz, may be within the equity of an act precedent. Then ſuch 
_ _ 18 eſtate being made by 29 Car. 2. cap. 3. afſets in the hands of 
1 9. by the adminiſtrator, by this it is made ſubject to all the other 
which ſtatute qualities of aſſets; and from a freehold it is changed into a 
they are. chattel, for it paſſes to the adminiſtrator without livery, 
Upon a fieri facias (which is only de bonis et catallis) againſt 
the adminiſtrator, it ſhall be fold; and upon a plea of plen- 
adminiſtravit, if ſuch eſtate pur autre vie remain in the hands 
of the adminiſtrator, it ſhall be found againſt him. 2. The 
ſpiritual court has juriſdiction of ſuch ſuit for diſtribution, 
for the ordinary has power over ſuch eſtate, which he paſſes 
by the granting of adminiſtration; and therefore a legatee 
may ſue an executor in the ſpiritual court, though he has 
no other aſſets but ſuch an eſtate ; for if the legacy be of 100/. 
and the executor hath goods and chattels but to the value of 
io/, but he hath an eſtate pur auter vie to the value of the 
(5) Sed vide reſidue; in what court ſhall this legatee ſue, if not in the 
— - 284 and ſpiritual court, for (h) at common law a man cannot ſue for a 
legacy? beſides, admitting ſuch an eſtate to be a freehold, 
yet it may well be comprehended in the word goods, which 
the ſtatute of diſtributions makes uſe of. For bona by the cano- 
niſts and civilians ſignifies any thing in which a man hath pro- 
perty; and the ordinary, under whoſe controul theſe diftri- 
butions are, is guided by thoſe laws. The ſtatutes of 31 Ed. 
3- St. 1. cap. 11. and 21 Hen. 8. cap. 5. which appoint admi- 
niſtration to be granted, mention the word goods, and yet 
terms for years are within thoſe ſtatutes. But farther, the 
22 Car. 2. of diſtributions, appoints the diſtribution of the 
eſtate; and without doubt then this is within the word of 
the act, for it is an eſtate. And it is more reaſonable, that 
all the neareſt relations ſhould have diſtribution, than that 
V them ſhould enjoy the whole. Ang therefore he 
Rte inde. prayed that the court would grant a conſultation. Mr. 
tive of a new Cheſbyre e contra argued, that the 29 Car. 2. had made ſuch 
law implies a eftate aſſets, which is an affirmative ſtatute introductive of 2 


negative of all . a . | , 
matters not ne. NEW law, and therefore implies a negative of all matters not 


ceſſarily inci= neceſſarily incident to ſuch innovation. But the reaſon why 
dent, D. gc. this paſles without livery, or may be fold upon a. fieri facias; 


Hob. 298. 2 be up 
Mod. 28. * or if an executor pleads plene adminiſtravit, if ſuch eſtate re- 


(a) vide poſt. 499. 


mains 
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mains in his hands, the iſſue ſhall be againſt him, is, be- 
rauſe theſe things are eſſential properties of aſſets, therefore 
the ſtatute having made ſuch eſtate aſſets, incidentally gives to 
it theſe properties. But to be diſtributable is a new quality 
not at all incident to it as 4ſt, nor included in the notion 
of aſſets, for before this act there were aſſets which wete not 
diſtributable. And the intire intent of the act is ſatisfied 
without ſuch diſtribution. For the ſtatute ſays, (a) that it ſhall 
be aſſets for the payment of debts 3 now to make this diſ- 
tributable, does not at all aſſiſt to the payment of debts. 
Beſides the ſtatute does not ſay, that all %s ſhall be diſtri- 
butab'e, but goods and chattles. But this eſtate, though it 
be aſſets, yet it remains a freehold, and the adminiſtrator is Adminifdrator ts 
tenant to the præcide. A ſtatute may make a fee aſſets for **nant to the 
the payment of debts, but by this (as it ſees) it ſhall not Late pur autre 
be aſſets for the payment of legacies. The ſtatute makes vie. An eſtate pur 
ſuch an eſtate g in the hands of the heir as ſpecial occu- u 1 we ban, 
pant, but this is only for ſuch debts iri which the anceſtor pron — 
bound him and his heirs. And where there is no ſpecial oc- ſuch debts only 
cupant, it goes to the executors or adminiſtrators, to pay — Cn 4 
creditors, and for no other purpoſe, Beſides that, it is himſelf and hig 
very dangerous to ſubject a frechold to the power of the or heut. 
dinary, without expreſs words or neceſlary conſequence ; but 
in this caſe there is neither the one nor the other. And for 
theſe reaſons he prayed judgment, that the prohibition ſhould 
continue. And for theſe teaſons it was ſo adjudged by the 
whole court, Doy. ; 

(e) The words of the ſtatute are gerieral that it mall be aſſets in the hands of the txtcutor of 
«lminittrator, . 


Hartop ver/. Holt. 


3. c. Suk. 263. 5 Mod. 229. Comb: 393. 12 Mod. 105. Holt 271. Ste the 


writ of error. 5 Mod. 228. ans Vol. 3 73. mn — 
n the excheq 


ehamber an a 


HE plaintiff recovered judgment in debt in B. R. mere award of 
upon which a writ of error was brought in the exche - execution. R. 
quer chamber, and the judgment was affirmed there; upon *< 9 5 — 
which a ſcire fatias was ſued upon this judgment in B. R. and — — 4 
the plaintiff had judgment thereupon given for him. And tom of the next 
now the defendant brought a writ of error tam in redditione 8" it 
Judicii quam in adjudicativne executionis. And notwithſtand- lie ba "=, 
ng this writ of error the plaintiff ſued execution, and took judgment , | 
the defendant in execution. And now it was moved on n te fene, 
the part of the defendant, that he might be diſcharged, t. Ia 6 your i. 
Becauſe the writ of error well lay. 2. Admitting that it dig. which the origt- 
not lie, yet it would be a ſuperſedeas to the parties. And as 42 — 
to the firſt point, it was ſaid, that a writ of error will lie red. R. 
upon an award of execution, and that the execution was as . Vene. 166. 
well within the 27th of Elizabeth, cap. 8. as the judgment does not lie, 
itſelf, For the ſtatute gives remedy in all actions mentioned the writ tho” 
there, when the party is grieved - recorda et proceſſu; then — L. 


or. J. ſince ace. Str. 59. 


i 
[ 
| 
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ſince this is the grievance of the party, which the ſtatute 
would relieve, and the party is no more grieved by the judg- 
ment than by the execution; error muſt lie, as well upon the ex- 
ecution, as upon the judgment. 2. . facias comes in the 
pace of debt at common law; and therefore as error would have 
lain upon a judgment in ſuch action at common law, ſo it muſt 
lie upon a judgment in ſcire facias, which is of the ſame 
nature. 2. It was ſaid, that admitting, that error will not 
lie in this caſe, yet it is a ſuperſedeas to the parties; becauſe 
it is the king's writ, and it does not belong to the parties 
to be judges whether it lies or not. But it was 'anſwered 
to the firſt point, and adjudged by all the /court, that the 


intent of the ſtatute of 27 Eliz. was only to relieve the 


party grieved upon the merits of the cauſe, as it was at the 
time of the farſt judgment, and not upon any matter ſub- 
ſequent which ariſes afterwards. When therefore the firſt 
Judgment was affirmed, the merits of the cauſe were al- 
lowed, and the exchequer chamber, who ought only to af- 
| firm or reverſe the firſt judgment, have executed their full 
1 power. It is true, that if * facias be brought to revive 
chequerchamber à dormant judgment in B. R. error will lie in the exche- 
on 4 judgment quer chamber tam quam, becauſe it is only in execution of 
N 4 „on the firſt judgment, and it is quaſi a kind of original action; 
a judgment, if but if a judgment of the king's bench be once affirmed in 
1 the exchequer chamber, and then a ſcire facias is brought 
been affirmed in upon it; it is privileged from any other writ of error; or 
the exchequer otherwiſe the law would be infinite and without end. And 
chamber before» the ſcire facias is not in nature of debt at common law; 
79. 1 Vent. 169. for the one is brought to obtain another judgment, the other 
& vide Cro. Car. to obtain execution. And Holt chief juſtice ſaid, that Twiſden 
08. 334 * juſtice was always of opinion, that error will not lie upon 
award of execution. As to the ſecond point it was anſwered 
and adjudged by the court, that this was the reſult of the 

firſt point; for if the writ of error will not lie, it cannot 

be a ſuperſedeas to the parties (who may proceed at their pe- 

ril, and it had been puniſhable if the writ of error had lain) 

for it were unreaſonable to ſuperſede them by a writ of error 

Error ties not in Which does not lie. Afterwards Hil. 8 Will. 3. B. R. it 
the exchequer Was held in the caſe of Bonies and Rawlins and Man, that 
—— 2 error in the exchequer chamber upon judgment in ſcire faciss 
K. in ſeire facias àgainſt bail is not a ſuperſedeas to the execution, becaule 


upon a recogni.. error does not lie there in ſuch caſe, 
+ acc. 1 Vent. 38, Yelv. 157, Hob. 72. Cro, Jac, 171, Cro. Car. 218. D. acc. 1 Vent. 169. 
07} N ; 
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Hicks ver/. Downing. 


alias 


Smith ver/. Baker. 
$. C. Salk. 13. 12 Mod. 100. Pleadings. Vol. 3 236. 


CTION upon the caſe was brought by the plaintiff A termor may 


as aſſignee of the reverſion of a meſſuage againſt the or 1 


defendant as aſſignee of a term of years of the houſe, for dex. tenant for 
negligent keeping his fire, by which the houſe was burnt. — . 
And upon not guilty pleaded the verdict was for the plain- s 9 


f ' - , 0 = quod the 
tiff. And upon motion in arreſt of judgment it was re- houi: was 


' burnt. - 
ſolved, R. acc. Cro. 


1. That if leſſee for years of a houſe aſſign over all his Enz. 461. D. 
term, and the houſe be burnt by the negligence of the acc. Salk. 1g. 


aſſignee; no action lies for the aſſignor agaiuſt the aſſignee +}. _ * 


for this. For the aſſignor had no reſiduary intereſt in the c. 14. f. x. 
houſe, nor is he liable to the leſſor; becauſe he committed In ſuch action 


no wrong, the aſſignment being lawful, and the burning meg nan i 


not being by his default. So if leſſee for three years aſſigns his declaration 


his term for four years, or demiſes the houſe for four years, o_ * — 
he does not by this gain any tortious reverſion, and it does n hen the 


but amount to an aſſignment of his intereſt, And the law is houſe was 


the ſame as in the caſe aforeſaid. burnt. 
But he necd not 


2. That if the leſſee for three years of a houſe demiſes it Dew that it Rill 
for two years; in reſpect of his reverſion he may have an continues. 


action againſt the leſſee for two years, if the houſe be burnt 2 


by his default, becauſe he is liable over to the action of the not maintain 
leſſor. ; 3 ſuch action 


3. That it is not nece. ſary, that ſuch leſſee for three = 


years ſhould have a reſiduary intereſt in him, when he brings If a termor for 


his action z but it is enough, that be had ſuch intereſt in — — 
him, when the houſe was burnt, And he ought to ſhew erceediag his 


in his declaration, that he had an intereſt in him then to interett 
come, when the houſe was burnt. See Cro. Car. 135. — 3 
Wift verſ. Treude. Jacob. ; 


aſſignment. 


Vide Dougl, 2 Ed. n. $9» 


* 
* 


Bracy's caſe. | 4 

— S. C. Comb. 390, 8 Mol. 308. 

RAC being committed by commiſſioners of bankrupts commigioners 

for not anſwering to the queſtions propoſed to him by of bankrupt» 
the commiſſioners, was brought to the bar by habeas corpus, na _ — 
and after the return filed exceptions were taken, that the in cher manner 
return was illegal. The firſt queſtion, was, * and in what be hen been 
manner he had been aiding and afliſting in carrying away the fn ab . 
dankrupt's goods? And it was objected, that this queſtion bankruyts, 


* and what 


he knew of the bankrupt's goods even from a time before the bankruptcy. 


H 2 was 


* 
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But they can- was not lawful; for to anſwer it, would be to accuſe hiriis 
Wien me? ſelf, and to ſubject him to pay the double value of the 
main in priſon goods. But per curiam upon view of the ſtatute, that which 
until he ſhall ſubjects a man to the penalty, is the not diſcovering what 
conform to their "== . 

authority, S. be knows concerning ſuch goods carried away; and there- 
* Salk. 348. fore if Bracy had anſwered, that he was aiding in embezzling 
ez. 2 vi e and carrying away of the ſaid goods, which goods now lie 
5 Gee: 2. c. 30. in ſuch a place; this would have avoided the penalty. And 
1. 13. that the therefore (by them) the queſtion is good. 

court or judge 

en a habeas corpus may re-commit him. 


Tube ſecond queſtion was, what he knew concerning the 
bankrupt's goods from laſt? And it did not appear 
when he became bankrupt, and ſo it might be after the 
| time mentioned in the queſtion; and no body is bound to 
give account of what he knew of the goods before he became 
bankrupt. But by Holt chief juſtice he is bound to give 
account of it, for that tends to the diſcovery of what goods 
the bankrupt had at the time-when he became bankrupt, 
J Vide 1 Atk, Formerly the time was mentioned when. he became bank- 


— 2 rupt, but (a) it is omitted now, and that is the wiſer courſe. 
2 © p «» Ns 
dut particularly Forr, 243, 244. 


But afterwards an exception was taken, that the conclu- 
ſion of the commitment was ill, for he was committed to 
remain in priſon without bail or mainprize, until he ſhould 
conform himſelf to the authority of the commiſſioners. Now 
this is ill, becauſe the commiſſioners have ſeveral authori- 
tics, and particularly one to make officers to ſummon all 
debtors to the bankrupt, c. Now by force of this con- 
cluſion Brac muſt remain in priſon, until he become their 
ſummoner. If it was, until he ſhall conform to their au- 
thority in this ſpecial matter, it had been good. Or (5) if 
. r. the commitment were to remain in priſon until he ſhould be 
rup:s cannot diſcharged by due courſe of law (c), it would be ill. As 
commit a wit- where a ſtatute gives authority to juſtices of peace, to com- 
— mit until the par y ſhall! account; (4) they committed a 

all he cii-. man, to remain in priſon until he ſhould be diſcharged by 
charged by due due courſe of law, and it was held ill. And of this opinion 
N was Holt chief juſtice, And by bim the word ſubmit in the 
851. ſtatute does not mean an act of humble ſubmiſſion, but only 
. to make anſwer to the queſtion propoſed. And the word 
(4) This was Land] in the act means id %] and ties the ſubmiſſion to this 


1 . particular purpoſe, The priſoner was diſcharged. Dey. 
ies. 5 1412 

& Mar. R. F. which was for nut anſueting upon examination being committed for ſuſpicion of 
being a popith prieſt, upon 25 Eliz. and therefore ſuch commitment until he be diſcharged, &ce 
was not gd, becaufe it was not purſuant to tha act. 1 Salk, 351, Carth, 291, Comb. 224 


9. Ing. 393+ 
, e Curth. 1 52. Les 
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Lee ver/. Brace. Error C. B. „5 


8. C. 12 Mod. 101. 3 Salk; 43”. Holt 668. 3 Danv. Abr. 195 pl. 13. Carth. Rot. 929. 
343+ with the arguments of counſel, 5 Mod. 266. pleadings and verdict Vol. 3. gg. - 


A limitation ts 


Jectment. Upon a ſpecial verdict the queſtion was, if = man and his 


A. ſeiſed in fee makes a feoffment in fee to the uſe of — 


himſelf for life, remainder to his ſon B. and his explained, as to 
heirs, and for (a) default of ſuch iſſue remainder to paſs only an 


the right heirs of 4. whether B. had an eftate tail or — 


or fee. And it was adjudged in C. B. that B. had but an 253. 283. 315. 
eſtate- tail. And after argument at bar Holt chief juſtice 344: Ste. Car. 


* . . 65.D. acc, C 
was of the ſame opinion ; for the intent is apparent, and the 1 


words which conveyed the eſtate in fee, are qualified by the Ptowd. 541. 3. 
ſubſequent words and converted into an eſtate- tail, Salkeld, Hob: 172+ pots 


623. 1145» 
(e (4) 1147. 1152 (J) 
(a) In 12 Mod, Salk, Holt 3. Dany. Carth. and 5 Mod. ubi ſupra the limitation over is ex- 
preſſy ( in default of the iſſue of the body of B.“ 


(b) R. acc. in a will. Cro. Jac, 290, 415, 427, 448. 3 Lev, 70. poſt, 563, Cowp. 234. 410» 


33» | | 

(e) In Carth. ubi ſupra, the court are made to ground their determination upon the diſtinction 
between a conveyance by way of uſe, which they conſidered this to be, and a conveyance at com- 
mon law, as to which ſee 3 Atk. 734 In Salk. and Holt ubi ſupra, upon the cir- 
cumſtance of the reſtriction being inſerted in the ſame ſentenee with the limitation. 

(d) There is another reaſon (ſuppoGng A. to have had no children by any other wife than B's 
mother) why in the cafe of a will at leaſt, this limitation to B. muſt have been held to paſs an 
eſtate tail only, viz. becauſe the limitation over was to his collateral heirs: as to which point vide 
poſt. 568, and the caſes there cited, 


Teuxera Dimater ver. Hooper, 
S. C. Comb. 394» 

AS E. The defendant pleaded in abatement, that the To a plea in 
plaintiff was an alien enemy born at, Sc. The plain- wage +4 
tiff replies, that he was born at London, et hoc paratus eſt plies iffuable 
verificare, &c. The defendant demurs. And exception was — may 
taken to the replication, that the plaintiff ſhould have ten- — 
dred an iſſue, and not have concluded with an averment, Vide Carth. 
Sed non allocatur. For by Holt chief juſtice, if the defendant 282.“ — 
pleads in abatement, the plaintiff has election, either to A ＋ a plea in 
reply and tender an iſſue, or to plead with hoc paratus ef bar, he muſt in 
verificarez and the defendant might have rejoined, that the — om 
plaintiff was not born at London, and taken iſſue, if he 462. and fee 
pleaſed. But where a plea in bar is pleaded, if the plain- Str. 1177. 
tiff replies iſſuable matter, he ought to tender iſſue. Judg- anf, Gee 
ment for the plaintiff, that the defendant anſwer over. Mr. 2&5. Dougl. 60, 
Sheller. But if alienage be pleaded at B. in bar; and the 
plaintiff replies, that he was born at L. and traverſes the 
being born at B. he ought to conclude with an averment. 
Ruled in this caſe, as Mr. Place told me, See Raſtal. Entr, 
252. b. A. 11. 


| Baument ver/. Pine, 
RY Holt chief juſtice, an agent of » regiment is but a ſer- 

vant of the colonel, and the receipt of the agent charges The agent of a 
the colonel. There is no privity between the king, or the regiment is vnly 


the ſervant of 


the colonel. 


ſoldier,. and the agent, 
H 3 Richards 


= Mich. Term 8 Will. 3: 


Richards ver/. Hill. 


. © 5 Mod. 206. 


Where an act of 1 plaintiff declares, that he was ſeiſed of an ancient 


icſelf impliesa 1 water-courſe and mill, and that the defendant being 
— eb conuſant thereof diverted the ſaid water- courſe, ſo that it 


to maintain the could not flow to his mill for ſo long time in certain, e quod 


Wi; Van molare non potuit, &c. Afﬀter verdict for the plaintiff it was 
274. And if moved in arreſt of judgment, that the hindrance of the 
the plaintiff in- grinding is deſigned to be the git of the action, and there- 
— he fore it ought to be ſhewn expreſly, but here it is not ſhewn 
the court will intelligibly; for it ſhould be molere, which ſignifies to grind, 


even after ver- but molare has no ſuch ſignification. Sed non allocatur. For, 


8 '* per Holt chief juſtice, et totam curiam, where the act implies 


Divertinga A fort of itſelf, a per quod is not neceſſary to ſupport the ac- 


_——. tion, but only aggravates .the damages. Now here it ap- 
plies a tort» pears a fort without the per quod, for it is ſaid that the water- 


And an ation Courſe could not flow to his mill, and therefore it is good, 


Hg — eſpecially after verdict. Judgment for the plaintiff. 


2 per quod the plaintiff cuuld not grind. D. acc. poſts 493» 
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Palmer ver/. Branch & ux'. 


DR ANCH and his wife libelled againſt Palmer in the No words are 
conſiſtory court of London, for having ſpoken in a pub. »®ionable by 
lic coffee-houſe defamatory words of the wife, viz, j* tom of 

Palmer ſaid, do you hear the news? F. S. aſked what news? do not neceſſari- 

Palmer anſwered, Mrs. Branch's thighs are bare, and Back- import 

burft is between them; and added many words too obſcene Vid. Bog. 

to be repeated. And now upon ſuggeſtion, that by the cuſ- 365. n. 14. 

tom of London whores ought to be carted, and therefore by 
the cuſtom there, to call a woman whore is actionable, and 
that theſe words amount to the charging the wife with 
whoredom, Mr. ſerjeant Gould moved for a phohibition, and 
argued, that words as uncertain as theſe had been adjudged 
actionable at common law, and therefore 1 Ro. Abr. 66. pl. 

13. Roote v. Milling: A man ſays of a woman, that ſhe 

did lie with a weaver of Colchefter in a ditch, and, the wea- 
ver's breeches were down, and they were at it; though ſhe 
migh have lain with the weaver in the ditch without harm, 
yet theſe words were adjudged actionable. But to this caſe; 
Powell juſtice anſwered, that it appeared by the report of 
this caſe in 1 Rolls Rep. 420. that the plaintiff had declared 
with a per guod maritagium amiſit, or otherwiſe theſe words, 
as it ſeemed to him, had not been actionable. But Gowld,, 
adinitting that an action would not lie for theſe words at 

i 4 : common 


be taken ſtrictly, 


In an action for 
a pound breach 


his right to dif. 
train. S. C Salk. 


Where a defen- a 
dant juſlifies a The defendant pleaded, that he gave 64. to tne plaintiff in 


licence from the 


take the gene- 
ral traverſe. R. 


2. D. acc. Doctr. 


But it cannot cauſe the plaintiff ſhould not have traverſed the cauſe gene- 
be objeQed to 
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common law, yet in this caſe a prohibition ought to be 
granted, by him; for if Palmer had called Mrs. Branch, 
whore in expreſs words, then without doubt a prohibition 
ſhould be granted; becauſe ſhe might have an action in Len- 
don, for whores there by the cuſtom uſe to be carted. But 
the cuſtom does not confine this to the ſpecific word whore, 
but words which amount to. it are actionable. And there- 
fore Migh. 3 Fac, 2. between Hook and Howhins, the words 
were, I never had a baſtard, but Mrs. H. had a baſtard, and 
that after her huſband's death. It was adjudged, that theſe 
words were within the cuſtom of London, — they were 
tantamount to the word whore. Then in the principal caſe 
all the by ſtanders, who heard theſe words; doubtleſs ima- 
gined, that Mrs. Pranch had committed whoredom with 

acthurſi. But it was adjudged after ſeveral arguments at 
bar, that a prohibition ſhould not be granted; for though it 
is nat abſolutely neceſſarily to make ule of the word whore, 
but words tantamount will bring it within the cuſtom, as the 
Caſe of Fiook verſ. Hawkins was; yet ſince the cuſtom is 
only to cart whores, and every cuſtom ought to be taken 
ſtrictly, the words ought to be tantamount to accuſe the 
woman of whoredom. But in this cafe the words may be 
true, and yet Mrs. Branch may be no whore; for the words 
import only laſcivious actions and geſtures. And therefore 
if the defendants proceed in Lenden againſt Palmer, this court 
will grant a habeas corpus. Then the words being original- 
Iv of eccleſiaſtical conuſance, there is nothing to ouſt the 
ſpiritual court of this cauſe but the cuſtom, and the cuſtom 
does not extend to it. And therefore the ſpiritual court 
muſt have liberty to proceed, and not be prohibited, 


Cotſworth verſ. Betiſon. 


HE plaintiff brought a ſpecial action upon the cafe 
T againſt the defendant for a pound- breach; and decla- 
red, that he had taken a mare of the defendant per J. 
G. ſervientem ſuum, and had impounded her quia cepit in dam- 
#0 ſuo ap, parochiam de St. John Lee exiſlentem, and that the 
defendant broke the pound, and chaſed out the mare, &c. 


ſatis faction of the treſpats, which the plaintiff accepted in 
ſutisfaftion, and gave leave to the defendant to take the 
mare out of the pound, and that he took her out accord- 
ingly, the gate being open, c. The plaintiff replied, : 
injuria” ſua propria abſque tak caufa. Iſſue thereupon, an 
verdict for the plaintiff, And now ſerjeant Pemberton moved 
in arreſt of judgment. 1, That the replication was ill, be- 
rally, but the acceptance in ſatistadion. Sed nan —_— 
| or 
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For though ſuch iſſue is improper, and had been ill upon 
demurrer, yet is aided by the verdict. Hob. 76. Banks verſ. 
Parker, And ſo it was adjudged Mich. 13 Car. 2. B. R. 
Beeſfy's caſe. 1 Keb. 125. 2. Pemberton argued, that the 

laintiff had not intituled himſelf to his action, for he has not 
— any title to the place, where he ſuppoſes the mare 
was damage ſeaſant. Then if he has not title to the place | 2 
where, &c. he could not diftrain her, and conſequently the taken withont 


and impounded, the party cannot — the breach of the 85 b. 185 be 
nd to take it out of the pound, 

in cuſtody of the law. But if the diftreſs is taken without — 

cauſe, before it is impounded, the party may make a reſcous. impounded, he 


But in this caſe the taking of the diſtreſs is but an induce- cannot juſtify a 
ment to the action, and the breach of the pound is the gif — 
of the action; and therefore it is not neceſſary here to ſhew — r 
the cauſe of the diſtreſs ſo certainly, And Raft. Entr. 444. BI. Com. 13. 
and all the other precedents in parco fracto are in this manner. 3 47» 


And therefore judgment was given by the whole court for the Gilb. oa dif 


plaintiff, treſſes. 37. 
Philip ver/. Ketiſon. 


N action upon the caſe the plaintiff declares, that the de- pe 
fendant falſo et malitioſe apud Stallum in comitatu Norfolciae is — — 


crimen perjurii impoſuit upon the plaintiff, et quod peſlea ſcilicet duo dependent 
. ex malitia praecogitata apud Stallum — fecit et in — 2 
procuravit — falſam informationem perjurii exbiberi againſt counties the ve- 


the plaintiff in nomine Edvardi Ward militis attornati domini regis nue may 2 


generalis apud Weſim. in com. Middx. &c. Upon the general c Str. 727. 
iſſue pleaded it was tried at Norfolk aſſiſes, and verdict for 2 Mod. 23. aim. 
the plaintiff. And Mr. ſerjeant Wright moved in arreſt of Back. 101. 


judgment, that the venue was ill, becauſe there was nothing 


of the procurement, or of the exhibition of the information, 
in Norfolk ; but all in Middl;ſex. And it is not like Bukvar's 
caſe 7 Co. 1. becauſe there it is but the continuance of the 
fame tort. But there are here two diſtin& torts, for he does 
not ſay, that the information was de perjurio prædicto; fo 
that non conflat that the information was for the ſame perjury. 
And it cannot be taken, that the procurement was at Stallum, 
becauſe the malice is ſpecially confined to Stallum, and the 
procurement is in Middleſex at Wefminfler, If he had not 
interpoſed Stallum between the malice and the procurement, 
it might have been intended, that the whole was at Stallum. 
But here he has reſtrained this conſtruction by the poſition 
of the words. And though it is after verdict, yet it is not 
aided by (a) the ſtatute of jeofails, For the ſtatute aids, 


(#) 16 & 37 Care 2+ 46. £ 16 


where 
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A mil. trial is where the venne is laid in the proper county; though it be 
— Aur tried by an ill venue; but if it is not laid in the proper 
laid in the proper county the ſtatute does not aid it. And to this the court 
county. 2 ſeemed to agree. See 1 Saund. 246. Crafte v. Boite. Bus 
= as to the principal matter the court was of opinion, that this 
7. 1 Vent. 22. was but an action of one continued tort, and is all one with 
— — Bulwar's cafe. For the procuring of the information is but 
— the proſecution of the malice. And it cannot be intended, 
| that the malice and the procurement could be in ſeveral places, 
and therefore it may be laid in the one county or the other. 
And for theſe reaſons the plaintiff had his Judgment, See 

2 Med. 23. Naylor v. Sharpleſs. | | 


25 Brigſtock ver. Stanion. 


fncorenant the NM OVEN ANT. The plaintiff declares, that by cer- 
1 * tain articles of agreement made between the plaintiff 
20 the coven ant. and defendant, reciting, that whereas Willam biſhop of. 
R. ace, Cro. Jac. Gloucefter had granted to the plaintiff and his father the office 
2 . of. regiſter, Cc. and that whereas John biſhop of Gloureſler, 
3 Ley. 150. fee doubting if the grant made to the plaintiff and his father 
alſo 38 209. R. (being two) was good, had granted the ſaid office to the 
436. + Jae. qeſendant's ſon; upon which differences aroſe between the 
_ plaintiff and defendant; it was agreed between the plaintiff 
a 8 and defendant, that the plaintiff ſhoula ſue a feigned action 
joyment of an againſt tbe defendant's ſon, to try his title to the faid office 
. if the and that the defendant's ſon ſhould plead without delay, and 
2 at the trial inſiſt. only upon the validity of the grant; and 
mat che defend that if judgment ſnould be given for the plaintiff in that 
mt pot in a de- action, that then the plaintiff ſhould quiet y enjoy the faid 
Dain) office, and that neither the defendant's fon nor any other 
rcompellet'ed man as his deputy, or in truſt for him, directly or indireR- 
ſwe dutn mind: Jy, ſhould: exerciſe or orcupy the ſaid office, or receive any 
—— 1 of the proſits, Nc. then the plaintiff ſhews, that be ſued an 
of aflize for the action, and that the defendant's fon pleaged to iſſue, ac- 


office, be need cording to the agrerment, and that taliter proceſſum fuit, that 


Ss 7 noms jue was given ſor the plaintiff; * he avers per- 
or afſize with a formance of the whole on his part; and afligns for breach, 
rr Fortune at D, in the county of Glaucefter, ſuch a 


day, by the aſſent of the defendant's ſon, and as deputy to 
him exerciſed and occupied: the ſaid office, and in truſt for 
him took the profits, and received divers fees, ſo that the 
plaintiff was compelled to ſue ſuch: a day a,writ of man- 
damms out of the king's. bench diredted to, Cc. to be re- 
admitted to the ſaid office, to the great charge and damage 
of the plaintiff. 2. He aſſigned. for breach, that the de- 
fendant's ſon proſecuted a writ of aſſiſe for the ſaid office, 
which was delivered to the ſheriff of Glouceſler in debita 
juris forma exequend'. And to this declaration the defend- 
ant demurred generally. And ſerjeant Gooding for the de- 
fendant argued, that the breach was aſſigned too &+ rpg 
| 3 
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and too generally, upon which no iſſue could be taken. 
For it is ſaid, that fon Fortune, received divers fees in truſt 
for the defendant's ſon, but no mention is made of what fees. 
Now, it being a miniſterial office, the fees are certain, And 
therefore, though perhaps it is not neceſlary to aſcertain every 
individual fee, yet it is neceſſary to ſpecify ſome one. To 
which purpoſe it was adjudged between Hill and Dade, Cc. 
in B. R. Fac. 2. Where the caſe in effect was thus; 
that Dade and the other defendants were farmers of the Iriſb 
revenue of the crown: Hill became ſecurity to the crown 
for the defendants for the payment of their rent, and they 
covenanted with him to indemnify him; upon which Hill 
brought covenant againſt the defendants, and ſhewed, that 
the defendants were in arrear in their rents, upon. which 
the lands of Hill upon proceſs iſſuing out of the exchequer 
were extended, and his body taken in execution, where- 
upon he was forced to expend great fums of money; upon 
which declaration the defendant demurred; and the opinion 
of the court was with the defendants, becauſe the declara- 
tion was too general, for it had not ſpecified what fums he 
had expended. (But note, Freby chief juſfice ſaid, that he 
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was counſel in the ſame caſe, and, by him, (a) no judg- («) Vide 1Show, 


ment was given in it.) And to the fame purpoſe is (5) 7** 


Style, Rep. 473» 476. Arnold v. Floyd. 2. As this breach 
is aligned it does not appear, that the defendant's fon did 
any act, but only aſſented that Jun Fortune ſhould exerciſe, 
Cc. Now a man may be faid to afſent to a thing, who 
does not oppoſe it. But that is no breach of-this covenant, 


quia aus non conſenſus fucit reum. Therefore the plaintiff 
ſhould. have ſaid, that the defendant's ſon put Fohn Fortune 
into the office; or protected him there when he was in. Sed 


non. allocatur. For per curiam in an action of covenant the 
breach may be aſſigned as large as the covenant is; for all 


is recoverable in damages, and thoſe damages ſhall' be for 


the real damages, which the party can prove that he has 


actually ſuſtained, But in debt upon a bond conditioned to 2 debt upoa 
perform covenants in a certain inderitute ſpecified, there a bond condi- 


preciſe breach muſt be ſhewn, becauſe a breach is a for- 
feiture of the whole bond. And therefore if this had been 
debt upon a bond with ſuch a condition, the plaintiff ought 
to have ſpecified. the taking of ſome particular fee, for the 
taking of one ſingle fee would have forfeited the whole bond. 
And Treby. chief juſtice cited a caſe between Dixey and 


Jenner adjudged in the king's bench when Hale was chief 


Juſtice, 2 Lev. 85. 3 Keb. 14% 151. where the defendant 
covenanted with the plaintiff to build him a houſe, and to put 
cantelabers according to the rules preſcribed in the a& for 
the rebuilding. of Lenden; and in covenant he aſſigned his 
breach, that the defendant did not put in ſuch cantelabers 
ſecundum actum parliamenti, &c. and did not ſay, of what 
(5) 1a this caſe the breach was larger than the covenant. 
length 


rioned to per- 
form covenants 
a- preciſe breach 
moſt be ſhewn. 

Semb. acc; poſts 


479. 3 Mod. 64. 
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length or thickneſs they ought to be; and adjudged, that the 
breach was well aſſigned, they being the very words of the 
covenant ; but if it had been in debt upon a bond conditioned 

, to perform covenants, it had been otherwiſe, Then in this 
principal caſe, the breach being aſligned in the words of the 
covenant, it being in an action of covenant, it is well affigned, 
2. Serjeant Gooding argued, that the declaration is ill, be- 
cauſe it is ſaid, that the plaintiff ſued a mandamus, and the 
defendant an aſſiſe, but does not ſay prout pane per recordum, 
But to this ſerjeant YY7:ight for the plaintiff aniwered, that 
they are not records until they are returned, and the ſhew. 
ing of the return is not neceſſary, but is only in aggravation 
of damages. But the very ſuing out of the aſſiſe, whether 
it be returned or not, is a breach of the covenant. Of 
which opinion was the whole court, and therefore judgment 
was given for the plaintiff, 


7 

BE VLockey verſe Darby, _ 
Jn debt upon a I, OCKEY brought debt upon bond againſt Darby. Upon 
hand with a con- ojer the. condition appeared to be, that if the defendant 
—_ Front ag Darby (ſhould ſave the plaintiff Lockey harmleſs from all da- 
collateral mat mage that might accrue to him, by the executing of a writ 


ter, the 29 wed of execution, that then, & . The defendant pleaded, that 
abr 1 the plaintiff Lockey did not execute the writ, c. The plain- 


Yetv. 78. Salk. tiff replies and offers iſſue thereupan. And the defendant 


—_— demurs. And ſerjeant Birch for the defendant argued, that 


D.acc.Str.1044; the replication is ill, becauſe it has not aſſigned any breach, 
R. cont. Saund. and therefore he cannot have judgment, And he compared 
But io gebt on a it to the cafe, where debt is brought upon a bond condi- 
bond condition. tioned to perform an award, the defendant pleads no award 
ed to perform an made; if the plaintiff replies and ſhews an award, he muſt 
award, if the de- 912 
fendant pleads alſo aſſign a breach, or otherwiſe he ſhall not recover. And 
« no aware” the for the ſame reaſon in this principal cafe he ſhould have 
laintiff wult in ſhe wn in his replication, that ſome action was ſued againſt 
lication 8 
3 breach, bim for the execution of this writ, or how be was datnni- 
R. acc. Brown. fied by it. Sed non allocatur. Far per quriqm the point hero 
zoe. 8. x in iſſue is a collateral matter, to which the defendant by his 
N plea . plaintiff; — therefore the plaintiff 
16. Sid. 186. is not obliged to ſhew a breach. For the defendant has 
8 92 admitted that the plaintiff was damnified by offering this 
ir, 191. 299. plea of collateral matter. Beſides that, if the plaintiff had 
FP aligned a breach in the replication, the defendant could not 
beds den in have traverſed it, becauſe it would be a departure from his 
debt on an award bar, But the caſe of an award ſtands upon its own bottom, 
plezds any other and will not govern other caſes.” And by ſerjeant Wright 
collateral mat- | ; 8 r ien , 
ver, the plaintiff Of counſel with the plaintiff, in the caſe of an award, if 
need not aſſign the iſſue be nan gf factum, or if the defendant pleads 2 
810 mrs” releaſe of all demands, by which. he offers a ſpecial point 
17. a4. D. acc, in iſſue, the plaintif has no nced to ſhew a breach» 
Yelv. 79. Lutw, ; 1 | _ þ | 
$29+ Salk. 138, Com, 305. | 


* 
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Quad non fuit negatum per curiam. In the principal caſe judg- 
ment was given for the plaintiff, 


Jenkins ver/. Turner. 


HE oaintiff brought an action upon his caſe againſt If «man keepy 
T the defendant, pro eo quod the defendant ſcienter retinuit ir has mat Wer 
quendam aprum ad mordendum et percutiendum auimalia conſue- knowledge done 
tum qui quidem aper ſuch a day and place percuſſit et momordit m — if 
a mare of the plaintiffs, of which bite ſhe died, Upon not 4c — 
guilty pleaded, verdict for the plaintiff, And now ſerjeant miſchief tho? of 
IWright moved in arreſt of judgment, that the word animalia ” _ — 
is too general and uncertain, for it may be they were ſuch je — 
animals, as though the boar uſed to bite them, and the de- vide Str. 2264, 
fendant knew it, yet it would be no offence in the defendant — 
to keep the boar fill; as if the boar had bit frogs, &c. which ought to ſtate 
are animals. And though it may be objected, that it is the particular 
aided by verdict, yet in this caſe that cannot be; for the — 
general rule is, that (a) where a thing is ſo eſſentially ne- before. 
ceſſary to be proved, that if it had not been given in evidence, But if he 
the jury could not have given ſuch a verdict, there though that — 
it is not mentioned in the declaration, yet this defect ſhall dant kept a boar 
be aided by the vetdict. But our caſe is not ſo, for if (voter ani. 
evidence had been given, that the boar had uſed to — 
bite any animal, and that he afterwards bit the plaintiff's bite any other 
mare, the jury would think, that this was a foundation good — —2 
enough for them to find for the plaintiff. But the law is aecuftomed to 
contrary, for unleſs the boar had uſed to bite horſes, ſheep, bite animals, no 


01 ſuch like valuable animals, it would be no offence in the — can be 


proprietor to keep the boar, notwithſtanding that he had bit dia. "x go 
ftogs, c. Beſides, that if ſuch a general charge ſhall be 82. 662. 3 
allowed, the defendant will not know what evidence he muſt * 
prepare to defend himſelf, And he cited a caſe in this court 

between Bayntine and Sharpe in laſt Eafter term, Lutw. 90. 

Salk. 662. (b) where the plaintiff declared, that the defen- (5) 8. c. eita 
dant kept a bull, and hoxed him, that he became mad, and Str- 1010. 

that he ran at the plaintiff, and toſſed him, &c. Upon not — 
guilty pleaded, verdict for the plaintiff; and the court And fee Str, 
eemed to be of opinion, that judgment ought to be arreſt. 264. poit. 606. 
ed, becauſe there was no ſciens in the declaration, which 

they held was not aided by the verdict; no more is this 

principal caſe aided by the verdiR, | # 

2. He argued, that admitting that the couft will intend 

that animalia in this caſe will ſignify ſheep, &c. yet be ſaid 

that this is not ſufficient, for all the precedents are, that the 

ulage to bite or ſtrike, muſt be laid to bite or ſtrike the very 


ſame ſpecies, for the hurt of ons of which ſpecies the plain- 


(s) R. acc. ante, 91. 2 Show, 224+ but ſee Dougl. 653. Cowp. 826. 
„ 
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tiff brings his action. And therefore in this caſe the plain- 
tiff ſhould have declared, that the boar was accuſtomed to 
bite mares. For if a man keeps a dog, which bites a mare, 
and notwithſtanding after notice of this the owner keeps the 
dog ſtill, and afterwards he bites a man, the man has no re- 
medy againſt the owner of the dog. And for theſe reaſons 
he prayed, that judgment ſhould be arreſted. Sed non alle- 
catur. For by 3 if a man keeps a dog, which 
is accuſtomed to bite ſheep, c. and the owner knows it, 
and notwithſtanding be keeps the dog ſtill, and afterwards 
the dogs bites a horſe, this ſhall be actionable, notwithſtand- 
ing that the precedents are all of the ſame ſpecies; becauſe 
the owner, after notice of the firſt miſchief, ought to have 
deftroyed gr hindred him from doing any more . Now 
in this caſe the fact was, that the boar had bit a child before, 
of which the defendant had notice, and afterwards he bit 
this mare of the plaintiff's. The queſtion then will be, 
how the plaintiff in ſuch caſe ought to declare? And it 
ſeems that he ought to have particularly ſhewn what miſchief 
the boar had done before; aud for want of that, upon de- 


murrer it had been ill. But now the queſtion is, if this de- 


claration is not aided by the verdict, it being objected that 
this word animalia is too uncertain, for it might be frogs, 
Sc. and that the defendant could not know what evidence 


he muſt procure, to defend himſelf at the trial? But he ſaid, 


that this is no obhjection, for the defendant knows that no 


evidence can be given of any miſchief done by the boar, but 


of that of which he hath had notice. And as to the uncer- 


_ tainty Powell juſtice ſaid, that the judge of aſſiſe knew well 


that this would not be actionable, unleſs that the boar had 
uſed to kill or bite horſes, ſheep, c. and not frogs; and 
conſequently, if that had not been proved, he would not 
have permitted the jury to have given a verdict for the 
plaintiff. And for this reaſon the court will intend, that 
ſuch things were given in evidence; and that greater uncer- 


tainties and defects had been aided by verdict, Serjeant 


The court ean- 
not intend that 
any other fats 
weile proved on 
the trial, than 
are laid in the 
declaration. R. 


acc. Dou 


659, 


Lutwyche, counſel for the plaintiff, cited, T. Jones 125. 
& Wright verſ. Berle. - 1 Sid. 223. 1 Lev. 141. 1 Kt. 
781, 784, 792. And in trover pro catulis generally, Anglice 
whelps, in C. B. lately adjudged good after verdict. 3 Lev. 
3 6. And in the ſame court indebitatus aſſumpſit pro materia- 
s muri, good after verdict, adjudged, And as to the 
caſe of Bayntine and Sharp, objected by the defendant's coun- 
ſel, Powell juſtice anſwered, that there was no ſciens, and for 
that the defendant” was not liable to the action; and the 
court could nat intend, that it was proved at the trial, be- 
cauſe the plaintiff has no need to prove more than is in bis 
declaration. But in this caſe- there is animalia in the de- 
claration, and therefore it was neceſſary for the plaintiff to 
prove that the boar uſed to bite ſome animals; and then 
after verdict we will intend, that they were ſuch animals, 35 
will ſupport the action. But (by him) there may be 2 
3 | difference 
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Lifference between a boar and a dog; for it is the nature of 
a dog to kill animals which are ferae natura, as hares, cats, 
ic, but it is not natural to boars to kill any thing. And 
therefore in the caſe of a dog there might have been a queſ- 
tion, whether the word animalia had been good in the decla- 
ration, becauſe it might have been intended of ſome ſuch 
animals as they naturally bite and kill, But fince a boar 
does not naturally kill any, it ſhall be intended as before is 
ſaid. And therefore. judgment was given for the plaintiff, 
See Regiſt. 106. b. the caſe in point, as this principal caſe 
was, Note; Though this caſe was ſeveral times argued, 
yet Treby chief juſtice did not give his opinion, the judge 
ment being given by Powell juſtice, in his abſence. 


Stream verſ. Seyer. | 
Eplevin of a mare taken at a place called B. in Bucks. Hm — 


an | bargai 

he defendant makes conuſance, that the place con- —— 

tained fix acres, and that Robert Saunders was ſeiſed thereof non mould be 
wn. 


in fee, and being ſo ſeiſed, granted a rent- charge out of the 

ſame to Robert fe in fee; * Robert Lee the father died, — 108. T. 

1 the rent deſcended to Robert Lee the ſon; and that 2 200, I 
abert Lee the ſon, being ſeiſed thereof, the ſeventh of Fe- a 

bruary 13 Car. 1. by indenture of bargain and ſale, between not the objedtion 

him of the firſt part, aud Edmund Moſs of the ſecond, bar- net be taken 

gained and ſold the ſaid rent to the ſaid Edmund Moſs, which apc + 

indenture was inrolled within the ſix months; that Edmund 108. 1 Lev. 

Miſs died, whereby the rent deſcended to Edmund Moſs his | —_ 

ſon; that the rent was arrear, and that the defendant as lateral idlue, 

ſervant to Mei and by his command took the mare in the ; 

place where, c. as a diſtreſs, &c. The plaintiff pleaded 

in bar to the conuſance, non 1 fadtum of Robert Saunders. 

And iſſue thereupon and verdict for the defendant, that it 

was the deed of Robert Saunders. And ſerjeant Birch moved 

in arreſt of judgment, that the defendant by his own conu- 

ſance ſhews, that Edmund Moſs, under whom he claims, 

had no title to the rent, For he ſays, that Robert Lee dedit 

et conceſſit, by deed cf bargain and ſale inrolled, the rent to 

Edmund Mi, but he does not ſhew any conſideration. 

Then- without conſideration this cannot be good by the 

ſtatute, And it cannot be good by the common law, 

becauſe 'it does not appear that any attorament ' was 

made by the terre-tenant, And he cited C. Eliz. 116. 

as a caſe in point (a). Then this cannot be aided by the 

verdict, becauſe the iſſue was taken upon the other deed of 

Robert Saunders, Sed non allocatur. For per curiam, if the 

plaintiff had taken iſſue upon the bargain and ſale, and it 

had been found for the defendant, it had been good after 

verdict, though no expreſs conſideration had been mention- 

ed. As in the caſe of Barber v. Fox in B. R. in the time 

of Charles the ſecond, where a bargain and ſale was pleaded 


(a) Upon demurrers 
pro 
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pro quadam pecunie ſumma, and it was not ſaid what ſum, 
and yet it was adjudged to be aided by the verdict. Then 
in this caſe the plaintiff has waived the benefit of this ex- 
ception by taking of iſſue upon the other deed; but if he 
had demurred, this fault had been fatal to the defendant, 
But now after verdict it is good enough. And therefore 
judgment was given for the defendant, nfs, c. 


Holbert ver/. Watts & ux.“ 


EBT upon bond againſt the defendant and his wiſe 
If the obligor in as executrix to Cornelius Gi. The defendants pray 
a bond, upon oyer of the condition, which was to perform certain cove- 

| — nants contained in an indenture bearing the ſame date with 
mance ofthe the bond, in which Cornelius Cliffe covenanted with Roger 
— 4 Hulbert, &c, for him, his beirs and executors, that If Ro- 
Pond is for. ger {Hulbert ſhould pay to Cliffe, his heirs or aſſigns, 100 
feited. Acc. 5 Within five years after the date of the indenture, that then 
Vine 231. to Cliffe, his heirs and aſſigus, at the proper charges of Roger 
Sechs where the Hulbert, ſhould transfer to him, &c. the tenements, Cc. 
impoſſibility is free from all incumbrances by Cie, his heirs. and affigns, 
OO &, The defendants plead, that Cliffe was ſeiſed of the tene- 
D. acc. Co, ments, Cc. in fee, and being ſo ſeiſed, the 19th of Novem- 
Lit. 206. a= ber 3 Will. & Mar. by will in writing deviſed them to his 
— daughter Katharine Blicke in tail, remainder to the defend- 
by guardian, R. ant's wife in fee; that Katharine Blicke died without iſſue, 
—_— Car. whereby the lands came to'the defendant's wife, who is ſeiſed 
378. . 2 of them in fee; and that the plaintiff Roger Hulbert did not 
73- 2 Keb. 625. pay the ſaid 1007. neither to Clife in his. life-time, nor to 
* | Katharine Blicke in her life-time, nor to the defendant's wife, 
Adm, 1 Roll. Cc. The plaintiff replies, that Katharine Blicke at the time 
Abr. 7317. l. 1. of the death of Cliſ was within the age of one and twenty 
l years. Tbe defendant demurs. And ſerjeant Wright for 

43.4 the defendant argued, that if there was any means by which 
Or - privy ſeal, the infant might have conveyed, then the deviſe to her 
- 1; +a would not be a breach of the covenant. But the in- 
209. pl. 60, fant might have conveyed theſe tenements by common 
1 recovety by guardian or privy ſeal. And it is the uſual prac- 
Salle. 567. Vide tice, for infants to ſuffer common recoveries ; ſo that Katha- 

Cruiſe on Recov. rine Blicke might have performed her part, if the plaintiff 

3 ix Pe hadpaidthe 100 J. But ſhe was not bound to convey, till 

1 court is the plaintiff paid the 100 I. And therefore this is not like 

not bound to let Sir Antony Maine's caſe, 5 Co. 20. ö. for there by the grant 

8 and render by fine for years Sir Antony Maine had diflabled 

196. Ley. 83. himſelf from the taking of a ſurrender, and the making of a 

_ choice 4. new leaſe; and therefore there it would be in vain, that the 

r vit or leflee ſhould ſurrender to,a man, who could not take it, 

error. D. ace. But in this caſe if the plaintiff had paid the 100/. the infant 

3 might have conveyed the tenements by common recovery. 

4g cont, Jenk. 299» pl. 60. Cro. Car. 224. W. Jones 318. 1 Vent. 73 2 Keb. 627+ 

2 Saund. 94. 1 Sid. 321. 4 Ve N f 
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8-4 non allocatur. For, per curiam, the deviſe to a perſon 

who was incapable to convey, within che five years, was a 

breach of the covenant. And it would be vain, to compel 

the plaintiff to pay the 10010. to a man who was incapable 

to perform his part. For as to the objection, that an infant 

may ſuffer a common recovery; though the king grant a 

privy ſeal, yet it is in the diſcretion of the court, whether 

they will permit it to paſs: and the judges do not permit it, 

but when it will be advantageous to the infant ; and though 

it is paſſed, yet it is avoidable by error. And one may object 

in the ſame manner, that if a feoffment be made to a man 74 foodie on 
upon condition to re-infeoff the feoffor, and the ſeoffee takes conditinn to. re- 
a wife, that this will not be a breach of the condition, be- infeoff marries, 
cauſe the huſband and wife may levy a fine to the feoffor, 8 e. 
which will bar the wife of her title to dower in theſe lands; put Lit. ſeck. 
but yet this is adjudged a breach, becauſe the party has once 357. 

put it out of his power. But in the principal caſe, if Clffe 

had died, and left an heir within age, to whom the land had 

deſcended; this had not been a breach, becauſe it had been 

an act in law. Judgment for the plaintiff, nit, e. See 


T. Janet 195, 196. | 
The Maſter and Company of Framework- 


knitters ver. Green. 
EB T upon a- by-law. The plaintiff declares, that & <orporation 


cannot by a bye- 


8 king Charles the ſecond, by his letters patent, bearing 1aw impoſe a 


date the nineteenth of Azgu/# in the fifteenth year of his charge upon any 
reign, incorporated thein by the name of The maſter, wardens, 4 , 
eſſiflants, and company of Frameworl-knitters, with power to general good of 
make by-laws for the benefit of the corporation, and to in- the corporation, 
llict penalties for inforcing the performance of them; then — 
they ſhew a by-law, that the maſter, wardens, and 1 * 
aſſiſtants, or the maſter and the greater part of them, N 
ſhall aſſemble together annually upon the feaſt of impoſing ſuch a 
St, Fohn Baptiſt, and chuſe two perſons , members of the N * 
corporation, to be ſtewards for the year enſuing, who jc. 3558. 
upon the day after the feaſt of St. Michael next enſuing, if it 
were not Sunday, and if it ſhould be Sunday, then the next 
day after, ſhould provide a dinner for the maſter, wardens, 
and affiftants, under the penalty of 10 l. or ſuch leſs ſum as 
the maſter and wardens ſhould judge fitting, to be levied by 
diſtreſs, &c. or recovered by hes of debt, to be paid to the 
maſter and wardens, &c. then they ſhew, that the defendant 
was elected ſteward, being one of the corporation, and had 
notice thereof, but did not provide a dinher for the maſter, : 
&c. nor pay the 10/7. ro the maſter, wardens, and afift- - ww 
ants; unde adio accrevit to the plaintiffs, for the 10 l. Nil © 
debet pleaded. Verdict for the-plaintiffs. And upon motion 
in arreſt of judgment many exceptions were taken, to which 
the court pou no reſolution. But the chief objection was, 

Vor. I. 1 4 that 
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that the by-law itſelf was ill, becauſe that it is not ſaid, that 
this dinner was appointed, to the end that the company 
ſhould aſlemble, and conſult of things beneficial to the cor. 
poration. For it does not appear, but that this was only 
for luxury, Then the by-law is unreaſonable, to compel a 
man to make a dinner, only for the luxury of others, with- 
out any benefit to himſelf or the reſt of the company. Then 
the by-law being unreaſonable, the penalty to pertorm it is 
unreaſonable alſo, and conſequeatly not obligatory. Q 
curia concefſit. And (by the juſtices). members of corpora- 
tions are not bound to perform by-laws, unleſs they are 
reaſonable, and the reaſonableneſs of them,is examinable by 
the judges, Then this by-law to make the dinner, cannot 
be good in this: caſe of a new corporation, becauſe it does 
not appeax to what purpoſe the dinner is made, and it may 
be only for good fellowſhip. But if it had been, to make 
the dinner, to the end that the company might aſſemble 
and chuſe officers, or any other thing for the benefit of the cor- 
poration, it had been well enough. But in the caſe of old 
corporations by preſcription a by-law to make a cuſtom- 
ary feaſt has been held good. And therefore judgment was 
arreſted, niſi, &c. 


Marks ver/. Marriot. 


Pleadings Lutw. 520. Lev. Ent. 41. Vol. 3 106 


If an award i. EBT upon a bond dated 2 July, 7 Will. 3. condi- 
—— — 55 D tioned to perform the award of J. S. of all actions, 


ready to be de- Cauſe and cauſes of action, ſuits, debts, treſp/yſſes, damages, 
_ ys pare and demands, c. whatſoever, ita quod the award be 
1 made in writing, and delivered, or ready to be delivered, 
eu that it was be fore ſuch a day, upon requeſt to either of the parties, &c. 


* The defendant pleads no award made. The plaintiff re- 
Ie plies, and ſhews the award, by which the plaintiff ſhould 
adding that it pay to the defendant 30 J. in full ſatisfaction of all demands, 
horn By be the 13th of September following, and that the defendant, up- 
S. C. Lutw. on the payment, ſhould ſurrender to the plaintiff the poſſeſ- 
| =4 ech ſion of a houſe in which the defendant lived, and deliver to 
voſt. 247. 589. the plaintiff a deed by which the houſe was intailed to the 
1 Show. go, plaintiff, and deliver to the plaintiff all bonds, &c, which be 
12 7 ——7 had againſt the plaintiz?, and that. the defendant ſhould exe- 
os. Hardt. cute a general releaſe to the plaintiff of all actions, Vc. 
399 an until the 12th of Auguf! following, and that the plaintiff 
4 woes ſhould then give a general releaſe to the defendant, then the 
be delivered but plaintiff ſhews that the defendant had notice of this award, 
| 3 and afligns his breach, that although he had paid the money, 
— + we the defendant had not ſurrendered the poſſeſſion of the houſe 

taken untila at the day appointed by the award. The defendant demur- 
requeſt is. | red. And ſerjeant Girder for the defendant took excep- 
Carth. 158. 3 tion, that the plaintiff has not ſhewn, that the award was 


Mod. 331. | FI rar ut 1 
Vader ſubmiſſion of ©* all aftiors, uits, debts, treſpaſſes, damages, and demands,“ the arbitrato" 
may award the ſurrender of the "poſſeſſion fof an houſe; . Whether an award of mutual 
geacral releaſes to a time after the ſubmiſſion, is wholly void. See the end of this caſe. - - 
. , ſr 
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ready to be delivered by the day; that being but an autho- 
rity it ought to be purſued ſtrictly; and he cited Fenkinſon 
verſ. Allen, Trin. 27 Car. 2. Rot. 728. B. R. 3 Keb. 513, 
556. 1 Freeman 415. in point. Sed non allocatur. For 
(by Levinz ſerjeant) when an award is made, it is ready to 
de delivered; and it ſhall be intended ſo, unleſs it be ſhewn, 
that it was refuſed to be delivered. And he ſaid, that it was 
lately adjudged accordingly in the king's bench ; which 
Powell juſtice ſeemed to agree; but yet in this caſe the 
award was not to be delivered, till requeſt was made; but 
it does not appear here, that the defendant made any re- 
queſt ; and therefore it was well enough. The ſecond ex- 
ception was, that the award of the poſſeſſion of the houſe 
was ill, . becauſe that it is in the realty, and the ſubmiſſion was 
of all perſonal things; and though there was the word de- 
mand, yet it being coupled with debts, treſpaſſes, &c. it ſhall 
be conſtrued perſonally. And Giraler compared it with g 
Edw. 4. 43. b. Fitz. Arbitrement, pl. 16. where the ſub- 
miſſion was de omnibus aftionibus perſoralibus, ſectis, et querelis, 
and the award was, that the defendant ſhould releaſe to the 
plaintiff his right: in ſuch a houſe; and adjudged a void 
award, becauſe the ſubmiſſion was perſonal, for querelis be- 
ing coupled with perſonal actions, it ſhould be conſtrued 
perſonally. Sed non allocatur. For per curiam, in the ꝙ Edw. 
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Under a ſubmiſ- 
ſion of all per» 
ſonal actions, 
ſuits, and 
quarrels, the 
ai bitrators can- 
not award a te- 
leaſe of the 
right to an 
houſe, 


4. et couples guerelis to perſonalibus actionibus, but in this caſe - 


it is general of all demands whatſoever. But by Powell 
juſtice, it is a queſtion whether the title to the land is ſub- 
miſſible, ſince it is in the realty, but this being a general 
ſubmiſſion it is well enough. But Treby chief juſſice ſaid, 
that things in the realty might be ſubmitted, as well as 
things in the perſonalty, but they could not be recovered up- 
on the award. The third exception was, that the bond of 
ſubmiſſion is dated in July,. and the award is, to releaſe all 
demands until the twelfth of Augu/? following, and the de- 
fendant muſt make the firſt releaie, ſo that if the plaintiff 
will not make his releaſe afterwards, the defendant has 
no remedy; and then the award will not be reci- 
procal, For if the defendant will ſue debt upon the bond, 
and affign his breach in this, that the plaintiff has not exe- 
cuted the releaſe on his part, the plaintiff may plead the de- 
fendant's releaſe, in bar of the action upon the bond. And 
by Powell juſtice, as to this exception of the releaſe, the 
award is not maintainable, For (by him) the difference is, 
that if arbitrators make any award of mutual releaſes ge- 
nerally, this will relate only to the time of the ſubmiſſion, 
and this will be well enough. But if they award general 
releaſes to be executed until the time of the award made, 
this will be ill, becauſe it exceeds the ſubmiſſion, and will 
releaſe the bond of ſubmiſſion itſelf, and all meſne acts. And 


to warrant this difference he cited Hill. 16 & 22 22 (a): acc, 4 Lev. 
chief 7 


I 
r 
juſtice 


- 


C. B. Ret, 503. 1 K. 434- 7 19. (a) But by 
. 2 ; 


Things in the 
realty, may be 
ſubmitted to, 
but cannot be 
recovered on an 
award. 
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juſtice it has been held in ſuch caſe, that the ſubmiſſion 
bond ſhall be intended to be excepted. But nevertheleſs in 
the principal caſe they held the award good enough and re- 
5 ciprocal; becauſe the plaintiff was to pay 30. to the de- 
fendant,. and the detendant to ſurrender the poſſeſſion uf the 
houſe to the plaintiff, fo that no fault in the releaſes will 

vitiate it. And therefore judgment for the plaintiff, 
General releaſes Reſolved Mich. 8 Will. 3. B. R. between Stevens and 
awarded upon | Matthews, that if a man ſubmits a particular controverſy to 
a particular Arbitration, and the arbitrators award general releaſes, which 
e — are executed, theſe releaſe no more than the particular con- 
— chat dit. troverſy. And per Holt chief juſtice, if the arbitrators 
pute. Vide award releaſes ab initio until the time of the award, and the 
- 1 party releaſes until the time of the ſubmiſſion, this is a good 
3 664. performance of the award. And Hil. 8 Wil. 3. B. R. per 
3 Lev. 273,74 · Holt chief juſtice, adjudged between Cooper and Pierce, that 
22 © an award, to make general releaſes until the time of the 
time of the award, is good; becauſe as to mene acts between the ſub- 
award, is void miſſion and award, the award is void, and therefore it dots 
oy 750 hour not exceed the ſubmiſſion. And therefore judgment in this 
to the ſubmiſ-· caſe for the plaintiff, where an action was brought to per- 


— 3 On form ſuch an award. 3 Mod. 264. Rees verſ. Phelps. 


1 Roll. 437. Bridg. 58. Burr. 278. Adm. poſt. 961. D. acc. Bl. 1118, 1119. Where 1 Roll. 
Abr. 242. 1. 44- which is contra, is explained. Vide alſg Cro. Jac. 664. And a releaſe to that 
time is a good pexſormance, / : 


Smith ver /. F aller and 14 Other defendants. 


8 ROVER. The plaintiff declares, that the goods came 
trover amended to the hands of all the defendants, but when he comes 
1 = to the converſion, he omits the name of one of them. All 
ſeveral defen · the fifteen defendants plead by name. And evidence at the 
n trial was given againſt all fifteen, And verdict for the plain- 
defeRt, all bay tiff againſt all fifteen. And judgment was given for the 
ing pleaded, plaintiff, And upon error brought in B. R. this omiſſion 
8 of the name of one of the defendants in the converſion was 
. all, and Aſſigned for error, Upon which the plaintiff moves in C. B. 
all having been for leave to amend. And ſerjeant JYright objected, this 
8 — would charge another defendant than the plaintif had charg- 
ed. But per curiam, it. appears that it was but vitium clerici 
that evidence was given agaioſt all, and verdict againſt a 
fifteen, And though it was objected, that the jury could not 
find the fiſteenth man guilty, but as the plaintiff had charged 
him, which was with trover but not with converſion; the 
court anſwered, that it could not be intended, that the jut) 

would find him guilty of nothing, for it is no crime to fi 
goods. without converſion. And therefore an amendment 


as ordered upon payment of cots, 


Britton 
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Britton ver/. Gradon. 
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ASE vpon ſeveral aſumpſits againſt Robert Gradon Put et d:fen- 


eſq; the defendant comes in by ſpecial ſuperſedeas upon 
the exigent, and pleads in this manner: Robertus Gradon per 


dit injuriom 
quando, Ec. 
is a full defence, 


J. S. attornatum ſuum venit et deſendit vim et injuriam quando, R. ace, Sty. 


Ce and pleads that he is a gentleman, abſque hoc that he is 
elquire, c. The plaintiff demurs. Serjeant Girder for the 
plaintiF argued, that the defendant, by ſaying defendit vim et 
mjuriam guando, Ac. has made a full defence, and after that 
he cannot plead in abatement. Therefore Trin. 35 Car. 
2. B R. Kst. 1528, between Gawen v. Surly, Lutw. 7. 
the caſe was thus: treſpaſs, aſſault and battery. The de- 
fendant venit et defendit vim et injuriam quando, &c. and pleads 
outlawry in abatement after imparlance; the plaintiff de- 
murs ; and adjudged that the defendant anſwered over. 1. 
Becauſe after imparlance the defendant cannot plead in 
abatement, 2. He cannot plead ſuch a plea after a full de- 
fence by which he has admitced the plaintiff able to recover 
damages. So Trin. 4 Will. & Mar. C. B. Meacack verl, 
Farmer, in treſpaſs, aſſault and maihem, the defendant venit 
et defendit vim et injuriam quando, and pleaded another action 
depending for the ſame cauſe undetermined, in abatement, 
and judgment quod reſpondeat ulterius for the ſame reaſon as 
before, Serjeant Gould tor the defendant. 
one way or the other, for this is not a full defence, but the 
moiety of a defence; for a full defence is, when the defen- 
dant proceeds, and ſays, et damna et quicquid quod ipſe defen- 
dere debet Trin. 4 Will. & Mar. B. R. intr. Paſ. 3 Will. & 
Mar. B. R. Rot. 449. The defendant after vim et injuriam 
quando pleaded, that the defendant was an alien enemy; and 
the court held, that it was good the one way or the other, 
So Hill. Will. & Mar. Rot. 693. Fenner v. Miller. Salk, 
217. 1 Show. 396. Carth, 220. Holt 219. 12 Med. 21. 
Ejectment. I he defendant beit & (6b) deſendit vim & in- 
Juriam (but quando was not in) &c. and he pleaded antient 
demeſne, and held good. So Raſt. Entr. 339. b. outlawry 
pleaded after quando, c. 334. 4. privilege as ſervant to a 
clerk in chancery 472. miſnemer in appeal 49 5. But 
fer Powell juſtice, quand», &c. amounts to a full defence, and 
damna et quicquid quod ipſe defendere debet is never put in. Coke Co. 
Litt. 127. b. ſays that a man cannot plead to the juriſdiction, 
without making defence, but this rule is not law generally 


273. Lutw. 7, 


q» v. 
A defendant 


cannot plead in 
diſability of the 
perfon after a 
full defence. 
(a) 
But other pleae 
in abatemeat he 
may. 
Nor miſpriſion 
of addition 
after a general 
fence, 
Miſpriſionof ad- 
dition cannot be 
pleaded by at- 
torney. Sed 
vide poſt. 509. 
Unleis he has a 
{ſpecial warrant, 


It is good the 


i 


A defendant 
may pl-ad to the 


jotiſdiction 


underſtood ; for a man may come and ſay, venit & dicit, that without making 


the lands are antient demeſne, and it is good without more 
But the maiter of full} defence, or half defence, 


defence. R. 
Acc. 3 Lev. 


182. & Zee ace. 


ſaying. 
kalle nothing in this caſe, for the difference is, where Raft. 58. b. 


the plea is in diſability of the perſon, as alien enemy, out- 


(a) But it is now ſettled, that in all dilatory pleas, except ſuch as go to the juriſdiQtion, a full 


nce muſt T9 made. 


per Buller. J. Thomſon v. Stockdale. H. T. 23 Geo. 


3 


(6) 1n all the reports of this caſe, the plea is ſtated to have began with venir & dieit only: 
and in 1 Show. Salk. Garth. & Holt ali ſupra, the court is. made to ſay, that for want of 4 
defence, the plaintiff might have refuſed the plea. - 


I 3 


lawry, 
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lawry, &c. it cannot be pleaded after full defence, becauſe 
it is repugnant, for by the full defence the defendant has ad- 
mitted the plaintiff able to recover damages, but other pleas 
in abatement may be pleaded after full defence, for a full 
defence never admits an ill writ. Cake ſays, that the defence 
admits the perſon of a plaintiff able to ſue, but he does not 
ſay that it admits the cauſe; and therefore miſnomer in the 
defendant may be pleaded after full defence, and Ra/tall has 
many precedents of it. But there is a difference between a 
general defence and a ſpecial defence ; as this which the de- 
tendant has made is general, and therefore he cannot plead 
miſnomer after it; but he might have made a ſpecial defence, 
viz. Robert Gradon gentleman, who is impleaded by the 
name of Robert Gradon eſquire venit et defendit vim et inju- 
riam quando, and then he might have gone on with his plea 
of miſnomer. But here by his general defence he has ad- 
mitted himſelf to be an eſquire as named in the writ, and 
therefore he cannot afterward gainſay it. But Treby chief 
juſtice was of opinion, that it was a general rule, that no 
body ſhall plead in abatement after a general defence or a 
full defence; and therefore he doubted much, if the diſtine- 
tions which Powell juſtice had taken were law. A ſecond 
exception was, that the defendant comes in by attorney and 
pleads miſnomer where he ought to plead in perſon, But to 


this Gould anſwered, that Raft. Entr. 108. b. pl. 12. is the 
Caſe, and a precedent in point, upon fight of which the de- 


ſendant drew this plea. But by Powell juſtice, regularly an 


attorney cannot plead miſnomer in his client, but the defendant 
muſt plezd it himſelf, becauſe the attorney is eſtopped by his 
warrant, to ſay that the defendant had any other name, than 
that by which he gave him his warrant of attorney. And 
therefore in this caſe the plea being by attorney is ill. But 


by leave of the court he might have a ſpecial warrant of 


In an action a- 
gainſt a corpura- 
tion, the court 
ought to grant 
the attorney for 
the corporation 
ſuch a ſpecial 
warrant, as ſhall 
not eſtop him 
from pleading 2 
_ miſaomer. 


Defendant may 
plead diminu- 
tion of addition 
by attorney. 


. Attorney ſays, that there are two Dales, Upper Dale and 


attorney, and then the attorney ſhall not be eſtopped. Long 
5 Eqdw. 4. x08. And in caſe of corporations the court ought 
to allow attornies to plead miſnomer by ſpecial warrant, be- 
cauſe the corporation cannot appear in perſon. And in 8 
Edw. 4. 9. it is agreed, that there might be a ſpecial warrant 


in caſe of a particular perſon. But in this caſe it muſt be 


intended a general warrant, and fo the attorney was eſlopped. 
And the ſpecial ſuper/edeas ſignifies nothing as to the attorney, 
but prevented the eſtoppel to the defendant himſelf, But 
there are ſome miſnomers, which attornies may plead, which 
are not contrary to their warrants, As 2 1 » ©. 11. an 
action was brought againſt the late wife of J. S. the attorney 
ſaid his client was a counteſs; and it was agreed that the 
attorney might give his client the addition becauſe it was not 
contrary to his warrant. And the caſe in Raftall 108. which 
miſled the defendant, with this difference, might be good in 
law; for the action is brought againſt J. S. of Dale; the 


Nuber 


- 
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Nether Dale, and no ſuch town as Dale without addition, 


and this was good becauſe it was not contrary to his warrant, 

but is the ſame Dale with an addition, But Treby chief juſ- 

tice was of opinion, that miſnomer could not be pleaded by 

attorney, becauſe the attorney is eſtopped by his' warrant, 

2 Hen. 6. 11. And he relied upon Fitzh. Nat. Br. 27. a. 

as expreſs in point, where it is ſaid, that he who pleads a 

miſnomer, ſhall not appear by attorney; and he had never 

ſeen a precedent to the contrary, That the firſt entry is 

in Afon's Placita Redidiva, 1. which he did not regard, be- 

cauſe he ſuppoſed it paſſed ſub ſilentio. And as to the ſpecial — 
warrant of attorney he doubted much of it. And it ſeemed gaint a corpora- 
to him, that there was no neceſſity for a corporation to don by a wrong 
plead a miſnomer by attorney; for if judgment be given 
againſt them by a wrong name, the judgment will be 

void; and there was no ſpecial warrant in Ka/tall, there- 

fore it ſeemed to him, that ſuch ſpecial warrant could not 

be granted. But they all agreed, that the plea in the prin- 

cipal caſe was ill for the reaſons aforeſaid. And therefore 

judgment, guod defendens reſpondeat ulterius. Like judgment 

was given this term between Strange and Reynolds, where 

the defendant pleaded miſnomer by attorney for the ſame 

reaſon, And between Hurdett and Cupper, Hil, $ & g 

Will. 3. C. B. 


Jones verſ. Axen. 
Acts of parlia- 
EBT upon bond. The defendant pleads the ſtatutes ment prima 


for diſcharge of poor priſoners, and ſo demanded judg- Ir 


ment if the plaintiff ſhould have execution againſt his body, the ſeſſion. D. 
houſhold goods, wearing apparel, or tools of his trade, The <<- Cowp. 475. 
plaintiff demurs. The firſt exception to the plea was, that => — 
the ſtatute is miſrecited, becauſe it is pleaded to be made the repeated upon 
22 Car, 2. but the printed book is 22 & 23 Car. But to pleadings, the 
this ſerjeant Levinz anſwered, and it was agreed by. the cnn, Gull 
court, that the ſeſſion extends into both years, but it com- facie be intended 
menced the 24 Odlober 22 Car. 2. and all acts made refer to —— 2 
the firſt day of the ſeſſion, unleſs it be otherwiſe provided —— — 
by the act. So that this is an act of 22 Car. 2. and the Bridgm. , 
printed book is falſe. 2. Exc. It is not ſaid, that notice — 

was given to the plaintiff, to appear at the ſeſſions: but it Quidam has the 
is ſaid, that notice was given to Thomgs Jones, but not to famcimportwith 
Thomas Jones the plaintiff, or pracdict. So that the court awake 8 
will intend, that it was not to the plaintiff, but to another Where an ex- 
perſon. But to this it was anſwered, and agreed by the — is jncor- 
court, that if it had been ſaid cuidam Thomae Jones, there ne, — 
the court would have intended another perſon, becauſe gui- pleadetheclauſe, 
dam is the ſame with alius; but ſince it is Thomae Jones egg yon — 
generally, the court will intend, that it is the ſame Thema the exception. 


4 R. acc poſt .421, 
dee. Str, 1101, Plowd. 376. 410. Aliter where the exception follows in a diſtinct clauſe. R. 


ec. Str, 1101. 1119. Plowe. 376. | 
| I 4 : 7 e, 


- 
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" As forthere- Jones, of whom mention was made before. 3. Fxc. was, 

ee aa that it is ſaid, that the defendant was not impriſoned for 100/, 

IF acts. R. but it is not ſaid, that he was not impriſoned for a fine, 

vm a therefore he might be impriſoned for a fine and 

$5, 36. a then he is not diſchargeable by the act. Sed non allo- 

catur. For, per Treby chief juſtice, the difference is, that 

where an exception is incorporated in the body of the clauſe, 

he who pleads the clauſe, ought alſo to plead the exception; 

but when there is a clauſe for the benefit of the pleader, and 

afterwards follows a proviſo which is againſt him, he ſhall 

plead the clauſe, and leave it to the adverſary to ſhew the 

1 proviſo. Therefore this proviſo in the preſent act, being 

diſtinct, ought to be ſhewn by the plaintiff 4. Exc. It is 

a private act, and ought to have been pleaded at large, for 

it does not concern all poor priſoners, but only thoſe who 

were impriſoned at that time. But it ſeemed to the court, 

that it ſhall be conſtrued a public at. 1. Becauſe all the 

people of England may be concerned as creditors to theſe 

poor priſoners. 2. It is an act of charity, and therefore 

ought to have a more candid interpretation, 3. It is an 

act too long and difiizult to be pleaded at large, fo that it 

would put theſe poor people to a greater expence than they 

can bear, to plead it ſpecially. And per Treby chief juſtice, 

if the at concerning the biſhops were to be adjudged now, 

it would be adjudged a general at. But, per curiam, in this 

. caſe the plaintiff muſt have a general judgment at preſent, 

with ceſſet executio as to the body, &c. of the deſendant ; or 

otherwiſe the plaintiff may be bound by rule of court, not 
to ſue execution againſt his body, c. 


| 1 ng | erle ver/. Darford. 


Pleadings. Lutw. 1435, Vol. 3. 110. 


An aQtion of af- RESPASS, for treſpaſs, aſſault, battery, and 


ſault is tranſito- 


ry. R. ace. Cowp. wounding at Hamerton in Norfolk. "The defendant 
161. Bi. 953. ' pleads grzoad the vi ct armis and wounding, not guilty; and 
1955. & vide 


Cowp. 177. 48 tothe reſidue of the treſpaſs, the defendant pleads, that he 
The defendant was poſſeſſed of a cloſe at T. in the ſame county, and that 
ooo the plaintiff entered into the cloſe with a great number of 
* judibea- horſes, and turned up the foil, that the defendant requeſted 
tion ariſing at the plaintiff to quit the land; that the plaintiff refuſed, upon 


3 which the defendant molliter manus impoſuit upon the plaintiff 


which the action to maintain his poſſeſſion, which is the aſſault, &c. and he 

eee —— traverſes the aſſtult, &c. at Hamerton. The plaintiff replies, 
8 — * and claims a way over the cloſe to 7. by preſcription, and 
And without that the defendant, adtunc et ibidem broke the plaintiff's head, 


Ip he tou abſque hoc quod defendens molliter manus impoſuit modo et forms 


may aniwer the Prout; &c.. The defendant demurs. And ſerjeant Wright 


local juſtifiee= took exception to the replication, that there is here a traverſe 
tion. S. C. Lutw. 3 | f upon 


| 1437» : 


. 
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upon a traverſe, which cannot be. Sed non allocatur. For A material 

he firſt traverſe is taken to the material . ene cannot 
per curiam, where the firſt traverſe 1 be reid over. 
point, there a traverſe cannot be taken upon a traverſe. R. acc. Holtgs. 


But where the firſt is not to the material point, there a Am. 15aund, 


22» D. acc. Stre + 


ſecond traverſe may be taken; and in ſuch tranſitory actions g,,, 

there may be a traverſe upon a traverſe. Co. Lit. 282. b. But en imma- 
Cre. Eliz. 99, Inglebath v. Fones. 407, Bateman v. Spring. _ polo ny 
Then Wright ſerjeant took another exception, that the re- taken. R. ace. 
plication was a departure from the declaration, for the de- * 101. 
claration is of an aſſault, &c. at H. and the replication — 
admits that it was at 7. And he cited 1 Hen. 6. 63 1 Saund. 20. 
Bro. Departure 13, 14. 7 Hen. 6 4. 8 Hen. 4. 16. Gird- Cre. Eliz.99D, 


ler ſerjeant e contra. That it is a tranſitory action, and if — 369, 


the defendant makes it local by his plea, the plaintiff may if ihe defendant 
anſwer the plea, and it will be no departure. And he cited CT 
 Trin. 13 Car. 2. C. B. Rot. 795. Taylor v. Gabetus, Trel- grins facie im- 
paſs by executor, de bonis aſportatis in vita teſlatoris apud Eaſi material makes 
Reiford in Notlinghamfhire; the defendant pleaded that A. was Thee” hag 
ſciſed of a place called in North H. in the ſame plaintiff may 
county, and made a leaſe thereof to the defendant, by virtue _ from — 
of which he entred, and as leflee he juſſiſied the taking of RY 
the goods as damage feaſant, and traverſes the taking at Ea tion. R. acc. 
R. Theplaintiff replies, that before A. was ſeiſed of that — 461 | 
place, Ec. jn fee, J. S. wis ſeiſed of the place, &c. in fee ang 

leaſed to the plaintiff 's teſtator, who entred and put in his 

goods, that the defendant of his own wrong took them, ab- 

Jque hoc that A. was ſeiſed in fee prout; the defendant de- 

murred, ſoppoſing this to be a departure, but judgment was 
given for the plaintiff for the reaſon aforeſaid. Trin. 23 

Car. 1. B. R. Rot. 517. Rogers verſ. Afſbdown. cit. 1 

Keb. 579. Paſ. 3. Car. 1. B. R. Rot. 933. Hil. 1 Car. 1. 

B. R. Rot. 706. Trin. 1 Will. & Mar. B. R. Rot. 641. 

all caſes in point. And of this opinion was the whole court. 

For in tranſitory actions the plaintiff has liberty to lay them 

where he pleaſes, and if the Landant makes it local by his 

plea, the plaintiff may vary in his replication, either in time 

or place. And Powell juſtice cited x Keb. 566, 578, Lee pany ns 
v. Raines, And (by him) the caſe of Taylor and Gabetus is in defence of 
expreſs in point, Bur (by him) in this caſe the plaintiff bis poſſeſſion = 
might alſo have replied, de ſon tort demeſne, becauſe the title — 
of the land did not come in queſtion. Judgment for the traverſe. Acc. 
plaintiff, ET W = Oro. 


8. 2. Lutw, 1449- q- v. Pleadings. Lutw. 1447+ yol. 3- 113. entering his 


Reſpaſs quare clauſum ſuum fregit vocatum Horn- hill ECL 


parechiam de R. ef her bam pedibus ambulando conſumpfit er . opp of 


alam herbam cum averiis depaſius Fuit necnon oves ipſius the the cattle there 
plaintiff ibidem nuper inventas abſque rationabili cauſa * — _ 
Cepit et 1mparcavit, per quod the ſheep were damnified, c. the pariſh, not 
4+: i A The We cloſe. See 
Lutw. 1449» 
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A traverſe can- The defendant pleads not guilty to all but the taking and 
not be 2 we impounding of the ſheep; and as to that, he juſtifies, that 
leged, vide acc. he was ſeiſed in fee of a place called Orchards in R. and took 
_—_ _ ww. ths ſheep there damage feaſant, &c. abſque hoc that he took 
8 and impounded them in clauſo prædicto vocato Horn- hill mode 
But no objection ef forma as the plaintiff has declared. The plaintiff demurs 
can be taken t ſpecially. And adjudged for the plaintiff, becauſe the tra- 
demurrer.” O. Verſe is ill. For he traverſes matter not alleged; for the 
acc- poſt. 233. plaintiff does not ſay, that the defendant took the theep in 
| the cloſe called Horn- hill, but he ſays ibidem inventas, which 
ibidem refers to the pariſh and not to the cloſe. 1. Becauſe 

Horn- hill was the plaintiff's foil, and then the defendant 

could not impound the plaintiff's cattle in the plaintiff's 

foil. 2. Ibidem is always referred to the ville, to the end 

that the venue may come from thence, for no venue can come 

out of a cloſe, But it ſeemed to the court that this was an 

idle traverſe, and had been ſurpluſage upon a general de- 

murrer; but being here upon a ſpecial demurrer, it vitiates 


the plea, And therefore judgment for the plaintiff, 


Allen ver/. Harris. 
S. C. Lutw. 1538. Pleadings. Lutw. 1537: Vol. 3. 315. 


An accord is n ROE R for a waiſtcoat. The defendant pleads, that 
1 the plaintiff, in conſideration that the deferidant at the 
— ag ſpecial inſtance of the plaintiff aſſumed to pay to the plaintiff 
304+ Raym. 20s. agreed to diſcharge the defendant of this trover, &c. 
695. D _ and Jays mutual promiſes to perform, &c. The plaintiff 
1 Roll. Abr. demurs. Girdler ſerjeant for the defendant. The old rule 
129. J. 3. 6. 11. was, that an accord with ſatisfaction ought to be pleaded 
3h b. pi. executed, that the plaintiff might be ſure of ſomething for 
Accord. pl. 3. 6. his damages; but an arbitrement may be pleaded without 
7- Dock. pl. 15. performance, becauſe the parties may have reciprocal reme- 
—— 2 dies. Then it being now ſettled, that the parties may have 
25- and ſee actions upon mutual promiſes, this accord may be pleaded, 
Com. Dig. though not executed, becauſe each party may have his reme- 
24 0a. __ 2 dy, T. Jones 158. Raym. 450, Coſe v. Barber. T. Jones 
99 · 168, Wickham verſ, Taylor. Sed non allocatur. For, per 
er, . is curiam; if arbitrement be pleaded with mutual promiſes to 
288. D. acc. 6 perform it, though the party has not performed his part, who 
Mod. 222+ rings the action, yet he ſhall maintain his action; becauſe 
— o an arbitrement is like a judgment, and the party may have 
ſupra. Sed vide his remedy upon it. But upon accord no remedy lies. And 
Salk, 69. 2. the books are ſo numerous, that an accord ought to be exc- 
Rat 00m: 207: cuted, that it is now impoſſible to overthrow all the books. 
Lutw. 56. But if it had been a new point, it might be worthy of con- 
ſideration. Judgment for the plaintiff. See 15 Hen. 6. 
Accord. 1. Hil. 7 Edw. 4. p. 6. 


Robinſon 


Fry * oP 
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Robinſon ver, Godſalve. 


PON motion for a prohibition to ſtay a ſuit in the A perſon reũd- 
biſhop's court, upon ſuggeſtion that the party lived ing wichia a 
within a peculiar archdeaconry. Reſolved, per curiam, mms 


where the archdeacon has a peculiar juriſdiction, he is to- not in general 
tally exempt from the power of the biſhop, and the biſhop yr — 


cannot enter there and hold court, and in ſuch caſe if the R. g. Cro. 
party who lives within the peculiar be ſued in the biſhop's Car. 115. & 


ee acc, 23 H. 


court, a prohibition ſhall be granted. For the ſtatute (a) 2 
intends, that no ſuit ſhall be per ſaltum. But if the arch- Bat bes ihe 
deacon is not a peculiar, then the biſhop and he have con- archdeacoary is 


current juriſdiction, and the party may commence his ſuit, roy Lagens po 


either in the archdeacon's court ar the biſhop's, and he has deuconhave con. 
election to chuſe which he pleaſes. And if he commence it current juris 
in the biſhop's court, no prohibition ſhall be granted; for if it 
ſhould, it would confine the biſhop's court to determine 
nothing but appeals, and render it incapable of having any 
cauſes originally commenced there, 

(a) 23 H. 8. c. 9. f.2. 


Bedam ver/. Clerkſon. 


De BT upon bond dated the fifih of April 4 Will. & An award to 


Mar. conditioned, that if the defendant ſhould per- pay money to « 
form the award of J. S. of all actions and demands, ita OI 


quod the award be made and ready to be delivered by three to he for the 
of clock poſt meridiem 6 April (which was the next day) that Þ*nefit of one of 
the parties, is 


then, Cc. The defendant pleads, that J. S. nullum fecit bad. R. acc. 


arbitrium de premiſſis ante tertiam horam prædict. diet in con- Con Elia. 4. 
* ACC 


ditione prædicta ſpecificat', The plaintiff replies, and ſhews . 
that J. $. nf an award after the entring into the bond, a — 


et ante tertiam horam prædict. dici peſt meridiem, viz. undecima 74. 28 
O11. . 


hora, that the defendant ſhould pay to V. the plaintiff's th, ; 
follicitor, 28 5. and that the defendant ſhould pay to the du d 


plaintiff upon the 14th of April 87. and that he ſhould de- deliver up a 


liver to the plaintiff quoddam ſcriptum obligatorium, vel quan- — 
dam billam obligatoriam, quod prius habuiſſet, guodgue adtunc al. without ſpecify- 
teruter eorundem faceret alterutri eorum generales relaxationes, &c, ing = —_ 
and then aſſigns for breach, that the defendant did not for —— 
pay to the plaintiff the 8 J. The defendant demurs. Ser- 


jeant Birch for the defendant argued that the award is not 4 


good, For the award to pay 28s. to W. who is a ſtrang- gould ona par- 
er, is ill, except in ſome caſes, where it appears that it is ticular day pay 
for the plaintiff 's benefit, or to diſcharge money owing by fe =—_ 
him; but nothing of that appears in this caſe, and therefore geliver op 2 cer- 
as to that the award is ill, Quad curia conceſſit. 2. Exc. — a 


that then they ſhould execute mutual general releaſes, the word bun refers to the day. 
The 
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an _ is to The award is, that the defendant ſhould deliver to the plain. 
three o'cleck in tiff queddam ſcriptum, &c. which is altogether uncertain, for 
the afternoon It does not lay of what ſum the bond was, .nor of what 
—4 4 penalty, nor of whom it was obtained, and therefore. it 
ws uporſ the is Void, for the uncertainty in that reſpect; quod curia 
arbitration bond conceſſit. Then he argued, that it was an award but of one 
8 2 ſide, and conſequently ill; ſor the releaſes cannot be per- 
fore three formed until the bond be delivered to the plaintiff, which 
o'clock of the can never be, becauſe it is uncertain what bond is meant, 
Ul on de. and the releaſes cannot be executed till the bond is delivered 
murrer. But is to the plaintiff, for the words of the award are, that the de- 
_ 0 ſendant ſhould deliver to the plaintiff guadlam ſcriptum obliga- 
plett. torium, Ofc. guodgue adtunc they ſhould execute general re- 
leaſes on both ſides. Now the adtunc ſhews, that the re- 
leaſes ſhould not be executed, until the bond ſhould be de- 
| livered to the plaintiff, So that the arbitrator has awarded, 
13 =_ that the defendant ſhould pay to the plaintiff 8 J. which is 
Buer. a Bl. all of the award that is good, and ſo it is (a) an award of one 
2119, 1120. fide, Sed non allocatur. For per curiam, the altunc refers to 
the 14th of April, and not to the delivery of the bond to the 
plaintiff; · ſo that the award is mutual enough, for when the 
defendant has paid the 8/. he may demand a general releaſe, 
4. Exc. That alteruter is uncertain, viz. one of the two, 
But per curiam, it is as good a word as one can uſe, J/717ht 
ſerjeant for the plaintift took exception, that the plea was 
ill. For the defendant pleads, that the arbitrator made no 
award ante tertiam horam predif? diei; now there are two 
third hours, and perhaps the award was not made before the 
firſt third hour, and yet it might be made before the third 
hour pet meridiem; and therefore the defendant ought to 
have ſaid, ante tertiam horam praedicli diei poſt meridiem, for 
want of which poſt meridiem the plea is ill. And per curiam, 
this had been ill, if the plaintiff. had demurred for it; but 
now it ſeemed to them, that the replication had made it good. 
But becauſe the award was mutual enough, and a good breach 

aſſigned, judgment for the plaintiff, ; 

Trench executor of Squire verſ. Trewin. 

8 Ovenant upon articles of agreement between the teſtator 
independent Sguire and the defendant, dy which it was covenanted 
contra&s in the and agreed between them, that Squire ſhould aflign to the 
3 defendant his intereſt in a houſe, Sc. and that the defen- 


=). ps dant ſhould pay to Squire 3ol. The plaintiff athgns for 


ation before , breach, that the defendant has not paid the 30 J. Ge. The 
bis Nr defendant pleads, that Squire did not aſſign his intereſt in 
Str. 535, 712. the houſe to the defendant. "The plaintiff demurs. And 


Bl. 1312. 2 judged for him, becauſe theſe are mutual and independznt 
Saund. 155. 1 140g k . : 
Keb. 178. 6 Covenants, and the parties may have reciprocal actions; and 
Vin. 437- pl. 5+ therefore the plaintiff may bring his action before the afſign- 


H b. 33. D. . P 
— Dougl. 665, Adm, 8 Mod. 294- poſt, 661, 655. Covenants by one party to afſign his 


intere{ in an houſe, and by the other to pay a ſum of money, are mutual and independent- Vide 


ſt. 66 * Dougl. 66 . 
* 5 5 5 nent 
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ment of the houſe. And the defendant has a remedy after, 
if the other party does not perform his part. 


Intr. Hil. 7 


Green and fifteen others againſt Pope. Wiy. 3. C. B. 
| | Rot. 30). 


6 E EN and fifteen others bring an action upon the If ſeveral ſuffer 
caſe againſt the defendant, for having made a falſe re- 20 intire dam- 
turn to a mandamus to him directed. The plaintiffs in their _—— —— 
declaration ſhew the act 1 Will. & Mar. fe. 1. cap. 18. may join In — 
which exempts ti e proteſtant diſſenters from the penalties of Ir Ne 
divers former acts, if they take the oaths and ſubſcribe the 38 hs. 
declaration there mentioned; and by that act it is enacted, 1 Vent. 169. 
that no meeting by proteſtant diſſenters for religious worſhip ir H 
ſhall be allowed, until the place for the meeting be certified in ſuing — 
unto the biſhop of the dioceſe, or the archdeacon, or to the dms, they 
juſtices of the peace at the general quarter - ſeſſions, and re- A 
giſired or recorded there reſpectively, and a certificate thereof falſe return, 
given without fee, Cc. and the plaintiff ſhews, that they — ite 
were proteſtant diſſenters, and had taken the oaths, and ſub- Ia RE 
ſcribed the declaration, according to the act; and that in no exception : 
the pariſh of Hindley, at a town called D. within the dioceſe ce >* 2aken to 
of Cheſter, the plaintiffs had appointed a place called The A defendant. 
Chapel for their religious worſhip, and that they had autho- cannot plead 
rity fo to do; that Green one of the plaintiffs made a certifi- eri Hens 
cate of their appointment of this place to the biſhop of the fats thated 
Chefler, and delivered it to Pope the defendant, being re- in the declara- 
giſter to the biſhop, to regiſter it as he ought; that the de- — 2 568 
fendant Pope refuſed to regiſter it; upon which the plaintiffs 574. & 2. 
were driven to ſue a mandamus out of the king's bench, di- — 
rected to the deſendant, commanding him to regiſter the 2 
certificate, but that the defendant notwithſtanding did not notwithitanding 
regiſter it, but made return to the mandamus ; that Hindley was 3 dudtmen, on 
an antieut populous village, diftant one mile from the pariſh the plaintiff in 
church, and for theſe forty years laſt paſt this place called The en Gion for a a 
Chopel had been, and yet is, a chapel of eaſe, and endowed with 2 
50 J. per annum, and had a ꝓiniſter appointed to officiate; was brought in 
and that there were ſeveral Faces within the pariſh already We court which 
appointed for diſſenters for religious worſhip, &c. all which — 
return the plaintiffs aver to be falſe; and for this falſe re- S. C. Salk. 
turn they bring this action. The defendant pleads, that the 428. Cob. 
return to the mandamus was true, and avers every particular ant 
of this return, &c. The plaintiffs demur. And, 1. It 
was reſolved, that this plea was bad, becauſe it amounts but to 
the general iffue, it being all meer matter of fact, and having " 
yr 8 a? „ 2 * for the defen- (a) Vide ante 

, ght to given for him, $7, and the caſes 
1. Becauſe it is faid in the declaration that the plaintiffs ap- ere cited. 


pointed 
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pointed the place, but the act gives no direction, who ſhall 
have authority to appoint the place; and therefore it ought 
rather to be done by the preacher, or otherwiſe with the 
conſent of the whole meeting. 2. They have no authority 


to appoint a chapel, but this place in the declaration they 


'Mandamus will 
not lie for a 
ſeat in a 


call a chapel. But to this the court anſwered, that à field 
or tavern may be called The Chapel. 3. They ſhould have 
ſhewn, by whom this appointment was made, as by the diſ- 
ſenters inhabitants within ſuch a town, Cc. but it is ſo 
general here, that it may be by all the diſſenters in England, 
Then if it is no good appointment, the whole will fail; for 
then there will be no certificate, if no certificate no regiſter- 
ing: if no cauſe to regiſter, the refuſal was no ground for a 
mandamus ; if no mandamus, then there can be no falſe re- 
turn. 4. It is ſaid that the certificate was made by Green 
alone; but the act gives no authority to any one in particu- 
lar, to make it. But per Treby, the act being general, any 
of them may well certify. 5. The mandamus in this caſe 


was not grantable, for there was here no difturbance of a 


freehold, nor office of truſt, but a thing merely eccleſiaftical. 
And if a man has a ſeat in a church, and is' hindred of the 


church · enjoyment, no mandamus lies; and as to the plaintiffs this 
was in nature of a church. But to all theſe objections the 


court gave one general anſwer, that this action was brought 
for the falſe return to the mandamus, and therefore all the reſt 


is but inducement. And therefore whether a mandamus will 


lie or not, is not now before the court, but it muſt be taken 
pro confeſſo, that a mandamus was granted, and the defendant 
made a falſe return, The principal point therefore of the 
caſe was, whether the plaintiffs can join in this action or 
not? And this was ſeveral times argued at the bar., And the 
defendants. counſel argued, that they could not. Becauſe 
that where perſons are jointly intituled to the ation, my may 


all join in it, ſince the damages, which were the foundation 


Several cannot 
join in an 
action for 

\ words. Semb. 


"acc, Burr. 984. 


Disfranchiſed 


alderme u cannot MON 


of it, were joint. 7 Hen. 6. 42. 14 Hen. 6. 13. 31 4 
pl. 49. 34 Hen. 6. 12. 'b. 30. 35 Hen. 6. 19, But 
where perſons are ſeverally damnified, as in treſpaſs, &c. 
there they cannot join. Therefore if 4. and B. are in 
company, and C. fays of thenfF that they are felons, the 
muſt ſue diſtinct actions, and cannot join, Dyer 19. @. al 
112. If two are ſued in the ſpiritual, court for ſlander, and 
they procure a prohibition, and the plaintiff in the ſpiritual 
court proceeds afterwards, yet they cannot join in an at- 
tachment upon prohibition. If a corporation by act of com- 
council  disfranchiſe ſeveral aldermen, they cannot 


Join in manda- join in a mandamus, becauſe their intereſts are ſeveral. Now 


. 


in this caſe the damages are ſeveral, for ſome will come to 

this meeting-houſe, and others not; then they only who 

come, and have not a ſeat, are damnified and not hy whe 
a 
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abſent themſclves. Beſides that, if A. has not a ſeat, this is 
no damage to B. and ſo vice verſa. Then the damages here 
being ſeveral, the plaintiffs ought not to have joined in this 
action. But it was adjudged by the whole court upon great 
deliberation, that the plaintiffs might well join, for the da- 
mages in this caſe were joint ; for they all jointly ſue the 
mandamus, they all jointly proſecuted, the charges were all 
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joint, and theſe are the damages the plaintiffs ſue to recover. it ſeveral join 


And by Treby chief juſtice, if the attorney ſues the plaintiffs in ſuing a nun- 
for the charges of the ſuit of the mandamus; he muſt ſue — 


them jointly, and the furvivors are liable. And tho' it was for the charges. 


7 


8 


— 


rr 


* 


JJ. / d 2 wan. MM A as 


objected, that the plaintiffs had no need to join in the ſuit of 
the mandamus, yet (the court anſwered) fince they have done 
it, the charges will ſurvive, And by Powell juſtice, the 
reaſon of the caſe where two join in prohibition, &c. 
will guide this caſe. Now if A. libels againſt B. and C. for 
tithes; B. and C. procure a prohibition; afterwards A. pro- 
ceeds in the ſpiritual court; B. and C. ſhall join in the at- 


tachment upon the prohibition. Ow, 13. Bartue's caſe. All who joined 
So (by him) A. libels againſt B. and C. for defamation, and in procuring a 


they ſue a prohibition, they ſhall join in attachment upon it; 


prohibition ſhall 


join in an at- 


and it is no objection to ſay, that the defamation was ſeveral, ixchment there - 


for that might be objected in the caſe of tithes, and yet on. 


there they ſhould join. See 8 Aſi. p. 30. But if 4. exhibits 
ſeveral libels againſt B. and C. there B. and C. cannot join in 
prohibition. 1 Leon 286. Gerrard v. Sherrington. Yelv. 128. 
Burgeſs and Dixon v. Aſpton. Ney 131. But the whole 
court principally relied upon a cauſe adjudged in this court, 
Mich. 4 Will & Mar, 3 Jeu. 362. where the two church- 
wardens of Chelſea church, being elected by the pariſh by 
cuſtom, went to Dr. Brampton the official to be ſworn ; Dr. 


Bramgſlon refuſed to adminiſter the oath to them; upon which 
they ſued a mandamus directed to Dr. Bramp/ton, to command 


him to adminiſter the oaths; upon which he returned, that 
the cuſtom was, that the miniſter ſhould name one church- 
warden, and that the pariſh ſhoyld chuſe the other; and 
becauſe that the pariſh had elected two, he did not know, 
which of them he ought to admit; they brought jointly 
caſe againſt Dr. Bramp/ton for this falſe return; and ex- 
ception was taken, that the damages were ſeveral, and the 
profits of the offices ſeveral ; but to this it was anſwered, that 
the action was not brought, to recover damages for the profits 
of the offize, for the office had no profits j but it was brought 
to recover the damages and charges expended in the ſuit of 
the mandamus ; and for this reaſon it was adjudged, that they 
might well join; which does not differ from the principal caſe, 
Bur to make a diſtinction between theſe two caſes, it was 
objected, that the church-wardens might well join, becauſe 
ey are a corporation in judgment of law, and may ſue for 
goods of the pariſh, which are taken out of their poſſeſſion, 
or 


\, 


| 
| 


3 — to the juriſdiction, it ſhall be taken as pleaded in abatement. 
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or may have treſpaſs, or appeal of robbery, ſor, the goods of 
the pariſn. 12 Hen. 7. 27. which diſtinguiſhes them from 
this caſe, which was of common perſons. But to this the 
court anſwered, that church wardens are not a corporation, 
till they are admitted ; but this mandamus was ſued, to pro- 
cure admittance, and conſequently then they were not a 
corporation. And (per curiam) this action is not brought, 
only to recover damages, but alſo to have a peremptory man- 
damus, in which all ought to join. For one of them cannot 
have a peremptory mandamus, where ſixteen joined in the 
principal mandamus, for the peremptory mandamus muſt pur- 
ſue the principal. And per Treby chief juſtice, if the one 
ſues an action, for a falſe return, and has a verdict ſor him, 
and the other ſues an action, and has judgment againſt him: 
the court will be in doubt, whether theyſhall granta perempto- 
ry mandamus or not. And for cheſe reaſons all the court were 
of opinion, that the plaintiffs might well join. And there- 
ſore judgment was given ſor the plaintiffs. Upon which 
Pemberton ſetjeant moved in B. R. for a pet emptory manda- 
mus; but the king's bench denied to grant it; becauſe the 
peremptory mandamus ſays, that the return is falſe, prout con- 
flat nobis per recordum, which cannot be faid here; for the 
king's bench cannot take judicial notice of the record of the 
common pleas, unleſs it come before them by courſe of law; 
and thereſore the action for the falſe return ſhould have been 

- brought. in the-king's bench, where the falie return is, if 
the party deſigned to have a peremptory mandamus, 


Brown ver /. Berry. 


8 ASE. The defendant pleads in this manner, et pre- 
tho' it con= A did. the defendant venit et petit judicium de narration- 


— an eg predifa, becauſe he faith, that he was a priſoner in the Fleet, 


juriſdition and and brought to the bar by habeas corpur, and charged. with 
in bar. the declaration, et witerius pro placito dicit, that there was no 
"Tis me fler original ſued againſt him, ideo petit judicium quod narrati 
the defendant 'caſſefur, et quod curia copmoſcere non velit, et quod querens ab 
1 atone ſua prædicta præcludatur. The plaintiff demurs. And 
brought to the the defendant joins in demurrer, and concludes his joinder 
bar by . in demutrer e e as he * concluded his 
—— lea. But per curiam, though where à plea in abatement is 
—_— pleaded in ber, inal nes ſhall bo" given; yet in this 
tion, and that cafe the defendant having concluded in abatement, bar, and 
. Hut it is not a good plea in abatement, and therefore reſþon- 

"deat ulterius was awarded. 


| Dawſon 


on 


0 \ 
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Dawſon ver/. Howard. 


N eje ment the jury was charged with the evidence, : 
and afterwards the lord chief baron Yard, being judge A jo 
of aſſiſe at Cumberland where it was tried, upon the petition — the jury to 
and conſent of both parties made a rule, that the cauſe for the court above 
difficulty ſhould be adjourned into the bench, and that the _ 
jurors ſhould appear in bank at the day of tres Mich. ſub withitanding the 
poena 504. to give their verdict between the parties, ſi juſti- _— » — 
ciariis ita placuerit. And Pemberton ſerjeant moved, that this Laufe. 
ſhould be made a rule of court, But denied, becauſe the 
judge could not adjourn the jury, after they were ſworn and 
charged with the evidence, nor could inflict a penalty upon 


the jurors. 


Scoles ver. Lowther. 


$. c. cit. Cunn. en Tithes, 204- — 
Owther is parſon of the pariſh of Swillington, and Mr. {1 in the 


Scoles lives in Kippax the next adjoining pariſh, and oc- owner's houſe. 


cupies a large parcel of arable land there, and has forty ayes 


acres of meadow and paſture in” Swillngton, and four acres Win. 33. Hardr, 
of arable land. - Lowther libelled in the ſpiritual court of York 184. P. acc, 


againſt Scales for tithes of the cattle depaſtured in Swilling- > ed. 


tin, Scoles upon a ſuggeſtion, that barren cattle kept for Roll. abr. 646. 


ploughing the land, and cattle for the pail for the uſe of the !- 23: 42- _ 
houſe, ought not by law to pay tithes, and that this cattle, for LD 


the tithes whereof Lawther now libels, is ſuch, moves for a 5.—3, 4. 4th 


prohibition. And it was granted to him ni, Sc. And 3 Big. 


now ſerjeant Pemberton, upon affidavit, that Scoles carried the Biimes. H. 4 

milk of his cattle to his houſe in Kippax, and uſed it there, 2 Ed. Vol. 3. 96. 
and that he made uſe of the dry cattle for ploughing his land 4 15 
in Kippax, moved that the rule might be diſcharged. And out ofthe pariſh. 
it was reſolved by the whole court, that the defendant Low- P. acc. Burn's 
ther ſhould have tithes of the milk. For though Wright ſer- Ef): Lav: ubi 


ſupra, Semb.acc, 
jeant objected, that if a man have arable land without a Hardr, 184. 5 
bouſe, he is intituled to be diſcharged of the tithes of the Or for drycattle 


n A Pt kept for th 
milk, which maintains the ſervants, who plow the land, as well pen. S. C. 


if he had had a houſe, in which the milk were ſpent; yet the Mod. 96. R. 


court anſwered, 1. that the law was otherwiſe, for it is of c. Win. 33. 
« Cro. El, 446, 


the ſame nature with wood which is burnt in the houſe, 502. Hardr. 
which is exempt from the i * of tithes, only (a) ſo long 134. Sho. P. C. 


aS it is burnt in the houſe. So the law is in the caſe of milk, 95. El. 476 


which is only diſcharged of tithes, becauſe it 1s uſed in the Cto, Car. 172. 
houſe. And per curiam, of (b) common right tithe milk is 2 Inf. 652. x 


payable at the parſonage or vicarage houſe. 2. As to the Pe ag me 


tithes for the agiſtment of the barren cattle, the court ſaid, 3. Burn's Eccl. 
Law and Com. 
Dig. ubi ſupra, Unleſs they plough land in another pariſh. S. C. 5 Mod. 96. D. acc. Burn's Eccl, 
Law, ubi ſupra, Semb, acc. Hardr. 184. See Sho. P. C. 192. In a ſuggeſtion for a prohibition to a 
ſuit for tithes of cattle kept for the plough or pail, the plaintiff ſhould allege that the pariſon by 
reaſon thereof has uberiores decimas elſewhere. | 
(a) Vide Poſt, 137. Cro. Car. $c. ; 
(b) Vide Poſt, 359. T. Raym. 278. R. cont. Bunb, 73. Carthew and Edwards. Burn's Eccl, 
has, tithes g. 12, 7. 4th Ed. 3d Vol. 467. 
Vol. I, K that 
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No tithe for 
wood uſed to 
fence arable - 
land, if in the 
ſame pariſh. 
Semb. acc. 
Burn's Eccl, 
Law. 5. 4+ 8. 
4th Ed. 3d Vol, 
7 


Intr. Hil 7 
Will. 4. E. B. 
Rot. 447. 


In replevin if 
the defendant 
ſets forth a 
cuſtom for the 
lord of a ma- 
nor to appoint «4 
guardian to the 
cuſtody of the 
Jands of any of 
his infent 
tenants, and 
wrows taking 
rattle damage 


 featayty the plaintiſt cannot plead that he is guardian in ſorage, fon 
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that if in this caſe there had not been any arable land in Stil- ( 
lington, it is without doubt, that the parſon ought to have t 
had tithes. For the reaſon why cattle of the plough is ex- b 
cuſed from the payment of tithes is, becauſe they are em- 0 
ployed for the improvement of the arable land in the ſame | 
pariſh ; by which the parſon has better tithes of the arable t 
land; but here that reaſon fails, for the parſon of Swrilling- t 
ton has no tithes of the land in Kippax, In the ſame man- c 
ner where a man has wood in one pariſh, and arable land b 
in another; if he makes uſe of this wood in making fences l 
for his arable land, yet he ſhall pay tithes to the parſon where 0 
the wood grows. But it had been otherwiſe if it had been l. 
the ſame pariſh, The ſame law, where the wood grows in £ 
one pariſh, and is ſpent in the owner's houſe in another pa- 4 
riſh, Now then the queſtion here will be, whether the tl 
ploughing of theſe four acres of land in Swillington will excuſe 7 
this cattle from the payment of tithes? and per curiam, it [ 
will excuſe only thoſe cattle which only plow that land of 2 
the four acres, and not thoſe which plow any land in Kip- a: 
For the parſon ought to have ſomething in lieu of the p 

loſs of thoſe tithes, which can only be of the four acres in m 
Stoillington. Then Powell juſtice took exception to the ſug- be 
geſtion, where the plaintiff ſuggeſts, that this barren cattle 10 
plow the land, &c. but does not ſay, per guod the parſon had pl 
uberiores decimas in another place. And (by him) uberior at 
decimae does not ſignify only, that the parſon will have bet- fa 
ber tithes out of the arable land, than he would have had, ſo 
if the cattle had not plowed it; but it ſignifies, that he will lo 
have ſo much more tithes (than otherwiſe he would have th 
had) as will fully recompence the loſs of the tithes of the ni 
cattle; or it will (as he expreſſed it) overweigh that loſs. lit 
But as to this ſignification of wberiores decimæ Treby chief in 
juſtice doubted much. But in the principal caſe a prohibi- of 
tion was granted, quoad this cattle, which only plowed the D 
land in Swillington. And as to the reſt, Lowther had liberty wl 
to proceed below, * 
e 

| ; m. 

Wade ver/. Baker and Cole. in 

Eplevin of twelve cows diſtrained by the defendants at 3 

R a place called Hobarts at Peaſon Hall in Suffolk. Ibe 1 


defendants make conuſance as bailiffs to Daniel Sanſon, 

ſhew, that the place where, Cc. was called Hobarts, and 
was cuſtomary, parcel of the manor of Peaſon Hall, held by 
copy of court roll; that John Brown the elder was ſeiſed in 
fee of the place where, Cc. held at the will of the lord, 2. 
cording to the cuſtom of the manor; and that being ſo ſei⸗ 
ſed he died, whereby the land defcended to Fohn Brown bi 
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ſon and heir, who was under the age of fourteen years; Guardian of the 


mat within this manor there is, and time whereof, Sc. hath _— 


been a cuſtom, that if tenant in fee according to the cuſtom D. acc. Owen 


of the manor die ſeiſed of the lands held at the will of the 2 2c. 
lord, leaving his ſon under the age of fourteen years, that 122. 


then immediately after the death of ſuch tenant, the lord of In an avowry 


the manor ſhall have the cuſtody of the land, until the heir 8 


come to the age of fourteen; and that the lord himſelf, or dant muſt ſet 
by his ſteward, may aſſign to ſuch infant a guardian for theſe forth his title. 


lands; that before the taking of this diſtreſs F. was ſeiſed _ _ 


of the manor in fee, and being ſo ſeiſed, at his court of his 2;3. 

ſaid manor the 23d of May 1695 by William Bates his ſteward — Vel. 
granted by copy of court roll che place where, &c. to John jd fetting forth 
Brown and his heirs, who was then admitted, and granted a title the com- 
the cuſtody of the place where, &c. to Daniel Sanſon, until — of p 
John Brown ſhould come to the age of fourteen years; that tas mutt be 
Daniel Sanſon entred as guardian into the place where, Cc. thewn, R. ace, 
and thereof was and yet is poſſeſſed; and the defendants at — 
2s bailitfs to him took the cattle damage feaſant, &c. The Ern. 2 
plaintiff pleads in bar of the conuſance, that Anne Brown, 3 Will. 65. D. 
mother of the ſaid ZFohn Brown, after the death of her huſ- — 9 
band entred into the place where, &c. as guardian in ſocage 2 Vent. 132. 
to her ſaid ſon John, and made a leaſe thereof at will to the A copyhold in 


plaintiff, who entred and put in his cattle, c. The defend- ——— nt 


ant demurs. And adjudged, 1. That the bar to the conu- R. acc. 4 Mod. 


ſance was ill, becauſe. the mother could not be guardian in 34%. —_— = 
ſocage, becauſe there is here a particular cuſtom for the 1 Went. 132. 


lord to have the cuſtody, which cuſtom is not denied. But An admittance 


then it was objected by the plaintiff's counſel, that the co- —— Ny wor 


nuſance was ill; for the defendants make conuſance as bai- a, a grant. D. 


lifs to Sanſon in the right of Sanſon, whereas the guardian ce. 4 Mod. 346, 


in ſocage has no right in him: but it ought to be in right Gn lis 103. 


of the copyholder infant. And it was compared to Cox v. land may bring 
Dauſon, Hob. 215, Hut. 16. Noy. 27. 1 Brownl, 197. treſpaſs in * 
where it is adjudged, that the committee of a lunatick cannot 4. — 
bring trover for goods taken from off the lunatick's land. Make leaſes, R. 
Sed non allocatur. For per curiam, guardian in ſocage „ 53. 
may bring treſpaſs or ejectment in his own name. He may B. acc. 2 Roll, 
make a leaſe of the land in his own name, until the Abr. 41. |. 16. 
infant come to the age of fourteen. And he may make ad- 1 
mittances of copyhold eſtates in his own name. 7 Eaw. 3. Cas. 122. 

44+ 15 Hen. 7. 13. And ſuch cuſtomary guardian ſhall Or grant copy- 
tollow the nature of a guardian at common law. The ſe- no” * yy” 
cond exception to the conuſance was, that the defendant Godb. 143. Cro. 
hath pleaded, that Fohn Brown the father was ſeiſed accord- LA 
ing to the cuſtom of the manor in fee, but in law it is only 5. aL, 
an eſtate at the will of the lord, and conſequently a particular Abr. 499- 1-4 3. 
eſtate, and then the commencement of it ought to be ſhewn z * Roll. Abe. 41+ 


and therefore the defendant ſhould have ſhewn the grant to Was, Kd 


bn Brown, ot otherwiſe ſhould have laid an admittance, 
K 2 which 
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which would have amounted to a grant. 4 C. 22. b. But 

to this Levinz and Birch ſerjeants for the defendants anſwer. 

ed, 1. That the title of the lands did not come in queſtion, 

but only a collateral matter, viz. the cuſtody of the lands, 

2. They confeſled, that the heir might well plead his anceſ- 

tor's admittance as a grant, becauſe he is privy to his eſtate, 

and has the ſurrende:'s and copy of the admiſſion in his cul. 

tody ; but the guardian is a ſtranger to theſe tranſactions, 

and does not know the former admiſſions ; and therefore it 

cannot be ſuppoſed, that he can plead the admiſſion of ahn 

Brown, ſince it is out of his conuſance. 3. They ſaid, that 

the lord has admitted the dying ſeiſed of John Brown the 

elder, and the deſcent to John Brown the younger, for other. 

wiſe he could not have granted the cuſtody, 3. That which 

they. principally urged, was, that the ſeiſin of the father was 

but only inducement, the title being made to the guardianſhip 

and not to the land; then when matter is ſhewn but as in- 

ducement to other matter, it has no need to be ſhewn ſo pte- 

ciſcly, as the gi of the action ought to be. 1 Leon. 123. 

Cro. Elix. 132. Cro. Car. 98. Yelv. 16, 56, 75. On 

Eliz. 112. And of this opinion Powell juſtice ſeemed to 

be at the firſt ; but afterwards, mutata opinione ; he and Trely 

chief juſtice held the conuſance ill for this exception; tor it 

is not bare inducement, but the very ground of the avowant's 

right, For if Joh» Brown was not ſeiſed, and died ſeiſed, 

and the land deſcended to his ſon; then the lord will have 

no title by the cuſtom to have the guardianſhip, and con- 

ſequently no more will Sanſen have any right, Therefore 

the ſeiſin of John Brown the elder was the ground of the 
avowant's right, and might have been traverſed ; which 

Inducement js proves that it is not inducement, for inducement is never 
never traverſ- traverſable. But as to the objection that was made, that the 
2225 lord has diſabled himſelf to take advantage of the cuſtom by 
having made a grant to the heir; the court anſwered, that 
this was but an admittatice, which is generally pleaded in 
this manner. And for this reaſon judgment was given cr 
the plaintiff by Powell juſtice, and Treby chief juſtice, Muil 
juſtice dubitante upon the authority of the caſe of Scavuy? 
and Hawkins, M. Jones 453. which caſe he ſaid ſeemed io 
be contrary to the reſolution of the other judges. 


EE _ x x FF = © Hr A . . DE = 2, 


A father canvot Note. In the argument of this caſe of Made and Bari 
by devide bar the à caſe was Cited as adjudged in this court between Clench and 
locd of a manor 
of his cuſtomary Cudmore. Intr. Paſ. 3 Will. & Mar. C. B. Rot. 30+ 
right of guar- Lutw. 1187. 3 Lev. 395. Comb. 253. where Cudmore lord 
3 X of the manor of Czxhall in Eſſex claimed the cuſtody of th! 
13 Ed. n. 6. copy hold lands by the cuſtom (whereof the copyholder del 
| ſeiſed) as guardian, and the plaintiff claimed as guarcia 
appointed by the will of the copyhalder according to 12 (ar, 
2. cap. 24. until the ſon ſhould arrive at the age of one 400 


twenty years. And adjudged for the lord, that this cuſtoms? 
| | rig 
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right was not taken away by the general words of the act; 
and that the copyholder could not appoint a guardian for his 
ſon till the age of twenty- one years by that ſtatute, becauſe 
the ſtatute extends only to lands and tenements at the com- 


mon law. 


Helyng verſ. Jennings in ſcaccario. 


1 pro uno veſtimento lincaris pro pueris, Anglice a ſuit of 
child-bed linen, pro uno chirographo, Anglice a muff. 
Verdict for the plaintiff, and judgment after motion in arreſt, 
Ex relatione m'ri Mather. 


Loggin ver/. Comitem Orrey. C. B. 


Ovenant. The plaintiff declares upon a deed, by 

which it was covenanted and agreed between the 
plaintiff and defendant, that the plaintiff ſhould deliver to the 
defendant his mare and that the defendant ſhould pay to the 
plaintiff twenty guineas at the day of the death of the coun- 
teſs of Orrery the defendant's mother, or at the day of mar- 
riage of the plaintiff, which of the two ſhould firſt happen; 
and he avers, that he delivered the mare to the defendant, 
and that he was married ſuch a day, and that the defendant 
had not paid, &c. Judgment by default, and writ of in- 
quiry of damages executed. And now Giraler ſerjeant 
moved in arreſt of judgment, that the plaintiff has not aver- 
red, that the counteſs of Orrery was not dead, which he 
ought to have done, becauſe the guineas. were to be paid at 
the contingency that ſhould firſt happen; ſo that if the 
counteſs of Orrery died before the plaintiff married, the plain- 
tiff has flipped his opportunity. See Yelv. 175. Rock v. 
Rick, Belides, that if ſhe was dead before the plaintiff 
married, the plaintiff might have ſued his action, and the 
recovery in that action would not be a bar here. Sed non 
allacatur. For per curiam, in ſuch caſe the defendant might 
well plead that recovery in bar ; and though the plaintiff was 
intituled to his action upon the firſt contingency, if he tarry 
till the ſecond happen, it is but in his own delay, and the 
deſendant ſhall not take advantage of it. Judgment for the 
plaintiff, 


Walker v. Brook executor. Brook. 
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Trover for a ſuit 
of child bed lin- 
en and a muff, 
unexceptionable 
after verdit, 


Upon a con- 
tract to do an 
aQ upon the firſt 
of two events, a 
performance 
may be inforced, 
tho* it is not 
called for until 
both have hape 
pened, 


IL Albitarus aſſumpſit was brought againſt the executor upon If che went 


the aſſump/t of the teſtator. 


teſtator non aſſumpſit ; but the poſtea was, that the defen- ? 


n 


The plea roll was, that the entred on the 


vitea, finds 
either the af- 


firmative or negative of the iſſue joined, but an irrelevant fact, if the fault appears evidently 
do have ariſen from the miſtake of the officer who made the entry, the court w:!l amend it, 
demb. acc, Burr. 334. Vide Str. 514, 515+ Burr. 333, 1 Wilſ. 33. Str. 1197, Dougl. 361, 


$47, 648, 713, Burr. 1237. 1 Will. 54 
K 3 dant 
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dant (a) aſſumpſit generally; and verdict for the plaintiff: and 
moved, that the poſea might be amended. And it was granted; 
for per curiam, the jury have found the defendant guilty 
as the plaintiff has declared, which is upon a promiſe of the 
teſtator, the plea roll being right. But if the defendant had 
pleaded guod ipſe non And, a repleader ought to have 
been granted. See 2 /entr. 196. Str. 919. 3 Wil. 423, 


Pariſh In a re- 2 Pemberton moved for liberty to amend a re. 
covery amended, covery ſuffered by Jane Knight, the lands being ſaid in 
Vide poſt, 209, 2 . , "3; 
® Will. 2. the recovery to lie in parochia ſanft, Mariae Salvatoris in 
Loggin v. Rau. Southwark, whereas there is no ſuch pariſh, for the proper 
— N name is ſandti Salvatoris. And the court gave him leave to 
4%. Fa raſe the word Mariae. And per Treby chief juſtice, the 
vulgar name is St. Mary Overree, 'that is, over the river; 
but ſancii Salvatoris is the name uſed in pleadings. 


W theo 
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Sir John Holt Chief Juſtice. 

Sir Thomas Rokeby 

Sir John Turton Juſtices. 
Sir Samuel Eyre 


Memorandum, Mr. ſerjeant Wright, having 
been counſel for the King againſt Sir John 
Fenwick in the houſe of peers, was before the 
beginning of this term made King's ſerjeant 
and knighted. 


Jones verſ. Bodcenor, 
S, C. 5 Mod, 316. Salk. 2, 


A: attorney of the common pleas being arreſted in A" attorney of 


the country at the ſuit of an attorney of the king's — 


bench, gave bail in the king's bench, which was ſpecial ball to an 


fled, and then a declaration by the by was delivered againſt ni 
him the ſame term at the ſuit of ano her man, to which he an Gi 


pleaded his privilege. And it was reſolved, 1. That though againf the per- 


A, be in cuſlodia mareſcalli mareſcalliae at the ſuit of B. yet 2 1 


when B. declares againſt A. A. may plead his privilege, be- ee. R. acc, 
cauſe he comes here by coercion, and had no opportunity be- 3 Lev. 343. p« 


fore to take advantage of it. See 22 Aſi. 83, 4. and 26 — Wi 


Hen. 6, 7. Conuſance may be demanded, though a man be 306. Str 864. 
in cuſtody of the marſhal. Pari ratione he may plead his Sem acc. Bl. 
privilege. 2d. Reſolution. If A. files bail at the ſuit of B. 108“, „ 


and in the ſame term a declaration is delivered againſt A. at —— 


the ſuit of C. A. may plead his privilege againſt C. as well as a 
2gainſt B. for it were abſurd, that C. who tops his ſuit upon Ion $40,044 


the action of B. ſhould have more liberty or advantage man from 

| 1 leading it in 
any other, Vide Bl. 1088. poſt, 869. 2 Wilf. 44. If the plaintiff however wil vail himſelf 
of the eltoppel, he mult ſet it forth and rely upon it in his replication, 5 


K 4 againſt 
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againſt A. than B. himſelf had. But if by any thing 4. 
waives his privilege in the firſt ation, he is then obnoxious 
to the ſuits of every body notwithſtanding his privilege. 
Reſolved, that if after the defendant has waived his privilege, 

he ſhall yet plead it, the plaintiff in his replication muſt 
ſhew his waiver, and rely upon the eſtoppel. 


Partridge ver/. Ball. 


| S. C. Carth. 390. 


In ejedtment on LV Jectment for lands in Suſßoll upon the demiſe of the cor- 
2 —— FE. poration of Bury. Upon not guilty pleaded, a verdict 
deniſe thould be Was given for the plaintiff, But it was moved in arreſt of 
ſtated ” hade judgment in C. B. that it does not appear upon the record, 
— froong that the leaſe was by deed. And the prothonotaries there 
tion can be certified, that the practice was notwithſtanding the common 
taken after zue, rule, of confeſſing leaſe, entry and ouſter, in ejectment for 
* things incorporeal as tithes, or upon demiſes of corporations, 
to lay the demiſe by deed. But it was adjudged in C. B. 
that it was aided by the verdict, And judgment was given 
there for the plaintiff, Upon which error was brought in 
B. R. and that judgment was affirmed. And Holt chief 
juſtice ſaid, that at this day the caſe of Cro. Fac. 613. is not 
law. Swadling v. Piers. For now ejectments are grounded 
on fiction. 


The caſe-of the ſheriff of Effex. 


When « therif HE old ſheriff quitted the office without having de- 
quits his office, livered the gaol to his ſucceſſor, and the juſtices of 
is _— va! ,; Peace, pretending title to keep the cuſtody of it, exclude the 
can only belong NEW ſheriff. Upon which a motion was made to the king's 
to his ſucceſſor, bench on behalf of the new ſheriff, And the court held, 
that the cuſtody of the gaol could not belong to any but to 

the new ſheriff, Upon which they made a rule, that the 

old ſheriff ſhould deliver the cuſtody of the gaol to the new 

ſheriff, without taking any notice of the juſtices of peace. 

And becauſe that the old ſheriff was out of poſſeſſion, the 

court gave order that this rule ſhould be ſerved upon the 

The ſheriff muſt Zaoler, to the end that he ſhould permit the old ſheriff to 


keep ma'efac- make delivery of the gaol over accordingly. And (per 
ors in the 


ay wok Rotely juſtice) the county gaol is the priſon for male factors, 
But he nay and the ſheriff ought to keep them there; but priſoners for 


keep priſoners debt, &c. where eſcape lies againſt the ſheriff for their 
fordebt where 


B.. eſcape, may be kept in what place the ſheriff pleaſes. 
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Hicks ver/. Woodſon. 


S. C. Carth. 292. Comb. 403. Salle. 655. 12. Mod. 111. Cunn. on Tithes, 
2c6, with the arguments of counſel, 4 Mod. 336. But no judgment. Skinn. 
sto. Holt 671. Plead. 4 Mod. 324. Vol. 3. 116. 


N attachment upon prohibition the plaintiff declared, that Acuſtom within 


y g . a hundred de 
there is, and time out of mind, c. hath been, a cuſtom Do A 


within the hundred of 'Huntſpittle, in the pariſh of Huntſbritch for things titha- 


f thi h ery occupier of land within the hun- dle de jure is bad. 
in Somerſeiſbire, that every p Ade 


dred ſhould be diſcharged of tithes of agiſtment of barren p..,*;.. 
cattle, not employed in the plough, nor for the pail, that tithes. 4. 4 Ed. 
the plaintiff was an inhabitant for five years paſſed, and yet I e 
is, within the hundred, and occupies land there, and was Wa pp wg 
and yet is poſſeſied of divers barren cattle, for the tithes of for the plough 
which (notwithſtanding the ſaid cuſtom) the defendant libel- ju = _ 
led againſt the plaintiff, in the ſpiritual court, &c, and he vide ante 129. 


declares alſo upon two modus's for tithes of lambs, &c. and But wood is not. 


that the defendant ſued for tithes of them, &c. The defen-. — — 


dant traverſed the modus's and the cuſtom, and verdict for 6. and ſee 45 
all was given for the plaintiff, And upon motion in arreſt — gel 
of judgment by ſerjeant Gould, that this cuſtom was void, — — 
the queſtion was, whether a hundred may preſcribe general- 37. 38. Litt. 
ly in a non decimando, as in this caſe, to be free from the * 
payment of tithes for herbage or agiſtment of cattle. And Reg. ol —_ 
after ſeveral arguments at the bar it was reſolved, 1. that in 129. 130. 2 
things tithable by cuſtom only, and not de jure, a county or — _— 
hundred might preſcribe in now decimando, generally ; for in Abr. 637 to 
that caſe the county, Cc. is diſcharged without a cuſtom to — _—_— and 
the contrary ; ſo that it is but to inſiſt upon the old right, 55. Com. Pig. 
againſt which. the cuſtom has not prevailed. See 13 Co. 12. diſmes. H. 3. 4. 
1 Roll, Abr. 653. 654. 1 Kall. Rep. 22. March. 25. But 2 F. _ 
for things which are tithable de jure, a county or hundred Kat : 
could not preſcribe in non decimando, no more than a parti- Lv.. Tithes g. 
cular perſon ; for it would be abſurd to ſay, that a hundred © —_ 
ſhall preſcribe in non decimando, where the particular perſons, Cuno. on tithes 
of which it conſiſts, could not. 2. They reſolved, that 134 to 140. 
wood is not de jure tithable, becauſe it does not renew an- 

nually, Seld. 237. 13 Co. 13. where it is ſaid, that in li- 

bels in the ſpiritual court for tithes of wood they allege a 

cuſtom, (But note, the practice of the ſpiritual court was 

affirmed at this day to be otherwiſe ; but the court did not 

regard that, for Holt chief juſtice ſaid, that they made ſtones, 

gravel, and all things, tithable.) And therefore tbe caſe in 

March 25. 1 Roll. Abr. 053, 4. may be good law, for the 

caſe there is of wood, But this principal caſe is of agiſtment 

of cattle, which is de jure tithable, as being recompenſed by 

the graſs, hay, Cc. which otherwiſe would yield tithes ; and 

therefore the cuſtom is void, And the court did not only 

arreſt the judgment but cauſed this entry to be made, quia 


apparet 
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apparet curiae domini regis, &c, quod cuſtuma praedicta, Qs, 
nullius eft vigoris, 1deo conſultatio, &c. 

For the defendant theſe books were cited in this caſe. Bro. 
diſmes. 13. Doct. et Stud. lib. 2. c. 55. Plowd. 645. 1 Roll, 
Abr. 653- pl. 8. Hob. 297. 2 Co. 44. 8. Hen. 7. 1. 6, 
1 Sid. 447. For the plaintiff, 1 Sid. 321. 13 Co. 12. 
Dyer 363. 2 Bulſtr. 285. March. 25. 2 Saud. 145. 


Rex ver/. Martin Rice. 


S. C. 3 Salk. 90. Carth. 393. Salk. 166. 12 Mod. 116. Comb. 417. 5 Mod. 325 


, Mandamns was directed to the archdeacon of St. Aſaph 
Churchwardens AY to ſwear and admit J. S. being duly elected by the pa- 


oral of- 4 4 
| «9g _ 1. riſh according to the cuſtom, to be church- warden. To 


Vent, 267. which it was returned, that J. S. was minus habilis, being 
617-5 ah a poor dairy-man, &c. And the queſtion was, whether the 
— ———y re- archdeacon can refuſe the church-warden, elected by the pa- 
fuſe to ſwear riſh by the cuſtom, for any cauſe whatſoever? And Mr, 
n Northey, that he could, argued that the church- warden is 
D. acc. Str. 610, quaſi a ſpiritual officer, becauſe he has the care of the church 
See alſo poſt, and all things belonging to it; and the archdeacon is more 
HA, Dag than a miniſter, for the party is examined before him in the 
ſpiritual court, And he likened it to the cafes, where it has 

Rs herd been ruled, that the lord or ſteward of a leet might refuſe a 
or the juſtices, Conſtable for good cauſe, and the juſtices of peace have done 
may refuſe to the ſame. But it was reſolved, that the archdeacon has no 
4 Send. power in ſuch caſe, to refuſe to ſwear and admit the church- 
acc. 2 Hawk. warden. For the church-warden is an officer of the pariſh, 
c. 10. f. 47. 48. and his miſbehaviour will prejudice them and not the arch- 
_ deacon ; for he has not only the cuitody, but alſo the pro- 
peity, of the goods belonging to the church, and may main- 

tain actions for them; and for that reaſon it is an office 

merely temporal, and the archdeacon is only a miniſterial 

officer. And therefore a peremptory mandamus was gran- 

4 ted. And per Holt chief juſtice, in London both the church- 
wardens are appointed by the pariſh; but in ocher places the 

parſon chuſes one of them and the pariſh another; but thit 


. ogg is (a) rather by cuſtom than by the comman law, 


1 85 Rex ver /. Keite. | 
In an indiQtment HE defendant Keite was indicted upon (a) two ſeveral 


on the ſtatute of 
ſtabbing it muſt indictments, the one for the murder of Wells one of 


be Rated that his ſervants, and the other indictment was found upon (6b) the 


— — ſtatute of flabbing; upon which two ſpecial verdicts were 


mortal wound 
was given, a weapon drawn. S. C. 12 Mod. 118. 3 Salk, 191, D. acc. 1 H. P. C. e. 38. 1ſt Ed, 


68. Hawk. c. 30. ſ. 6. Q. Whether a man can be guilty of murder on that ſtatute, if the deceaſed 
fad ruck him before ſuch wound given. S. C. Skinn. 666. Comb. 406. Holt 481. vide Foſt. diſc, 
2. c. 6. f. 5. 4. Bl. Com. 293- It he can, and in a ſpecial verdict on an indiftment _—_ 


(a) A priſoner whoſe caſe can be brought within the ſtatute of ſtabbing, is uſually arraigned. 
ppon two indictments, one tor murder at common law, the other oh the ſtatute. Foſt. diſc. 2+ c 


6+ . 3—1 H. P. C. c. 38. uit Ed. p. 468, (C) 1 Jags 1, c. 8. 
- | found, 
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found, viz. that Keite ſuch a day retained Well to be his —_— — 
gardener, and that after ſome time he ſent B. another of his changed blom 
ſervants to Nells, to demand of him the key of the garden, before ſuch 


having a delign to diſcharge Wells from his ſervice ; that wound given, 


. tho* they do not 
Wells refuſed to ſend the key; upon which Keite went to ſeek eprefily fate 


3 , . . : : * who gave the 
his ſword, and having found it brought it with him to the ho gave the 
kitchen, and there expoſtulated with Mell, who anſwered, alt moe if it 


0 can be collected 
that he might take the key if he would; and then Keite drew from the order 


his ſword, and ſtruck Wells with it upori the head; and Wells in which the 


! ' f 
taking the handle of a ſcythe attempted to ſtrike Keite, but 8 
he was hindred by a rack; but he punched Keite with it ſe- ent. S. C. 


veral times; and Keite retired toward the door, and gave a Sinn. 666. 


. Comb, 
wound to Valli with his ſword in the —— of which wound Hat = 


Mill ſuch a day died, &c. And it was argued by Mr. Cow- A ſpecial verdi& 
per king's beat © Mich. term laſt, and bv ſerjeant Mrigbt cn indictment 


; a args for felony, can- 
king's ſerjeant this term, that this fact is within the ſtatute not be amended 


of ſtabbing, for the words of the a& [unleſs firſt ſtricken by by the judge's 
the perlon killed] muſt be intended of the firſt ſtroke of all; 2 5: C. 


„ Skinn. 666. 
for otherwiſe the word fir// would be ſurpluſage; for then it Salk. 4”. Comb, 


would be no more than to ſay, [unleſs the perſon killed has 26. vide tamen 


then a weapon drawn, or has ſtricken, c.] which was —_ . 
not the intent of the act, but that the act intends the firſt ment for mur. 
ſtroke of all. And in this manner it is adjudged by eleven der if the jury 


bring in a ; 
judges againſt one, Sir V. Jones Rep. 340. And the word gin a ſpecial 


verdict, and 
(frſt] was cautiouſly inſerted, for this ſtatute was enacted — 2 killing 
in the time of king James the firſt, (a) when many animoſi- . lente it W. 


ties aroſe between the Engliſh and the Scotch, who uſing dag - certain whether 
gers, were accultomed to ſtab many of the Engliſh ex impro- the fact was 


viſo, which could not have been done by a flat ſword, the —ͤ— — 
uſual weapon of the Engliſh ; therefore this ſtatute was de- mall be a venire 


ſigned to ſecure defenceleſs people from ſurpriſe, ſuppoling tow de rajos 
that whoſoever ſtruck firſt, would be prepared. And if the - ———— 


f a maſter on 
word firft ſhall not be expounded in this manner, the ſtatute the refuſal of 


will be eafily eluded; for if 4. being armed comes to B. Þis ſervantto 


> 
who has no arms, and gives him a blow, B. naturally gives f:ches tis keys 


another to A. and then A. ſtabs B. by this conſtruction of _ ed 
the ſtatute A. will be out of danger of the act, becauſe B. gut aner 


x n ſtrikes him, and 
had given him a blow. But certainly it was never the in- afteranexchangs 


tent of the act, that a caſe ſo miſchievous ſhould be without of blows gives 


remedy and puniſhment. Beſides that, this preſent caſe is — 


ſtronger than that of Jones 340. for there the party that was with Q whether 
killed, ſtruck him who killed him, before he had a mortal this is murder, 


weapon, ſo that when he that was killed ſtruck, he could e 3h, 


not be ſaid to have been in danger of his life, and to have 5 Mod. 287, 
ſtruck in defence of his life. But in this caſe the party Comb. 406, 


; Holt 481. An 
killed was ſtruck firſt with a weapon drawn, and which — 


threatened death; and then in ſuch a caſe it is natural, legal — — 
that a man ſhould ſtruggle in defence of his life, which pelo MY 
he then might well imagine to be in danger. 2. The lowed by a mor- 
words of the ſtatute ate [not having then a weapon drawn, tal firokeismur- 


now in this caſe Melli had no weapon drawn, for he had nothing — 


Comb. 406. Notwithtanding 
(e) Vide Foſt. diſc. 2. c. 6. f. 1, 7 Mod. 133. but 
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an exchange but the handle of a ſcythe, which belonged to his bu. 


f bl tore 1 
aach 1 ore ſineſs as a gardner, and it is no weapon. It hath been 


8. C. Skinn. held, that a candleſtick, bottle, &c. are (a) weapons drawn 


666. Com. 13. within the act; but theſe reſolutions ſeem to be without 


D. . * K J. . * 
— ag foundation. For one may as well ſay, that if 4. comes to 


29. . 17. c. 31. B. in his ſtudy with his ſword drawn, and B. takes his 


E. e. e 2 14. book in his hand, that this book ſhall be a weapon drawn, 
p. 482, 483. Which is abſurd, But the ſtatute intended a weapon defenſi- 


A perſon who ble againſt a weapon uſed to kill. And though theſe reſolu- 


— tions aforeſaid may be ſaid to be in favorem vitæ, yet it is 


no legal autho- but mericordia puniens. And for theſe reaſons they prayed 
rity to tribe judgment for the king upon the indictment upon the ſtatute 


— of ſtabbing. 


kill, 8. C. Holt Againſt this it was argued for the priſoner by Sir Bartho- 
— _ lomew Shower and ſerjeant Levinz, that this ſtatute, taking 
e away the benefit of clergy, ought to be taken ſtrictly. The 


| ACC, 1 Hawk. c. 5 
29. f. 5, Foſt. words are [not having then a weapon drawn] which [then] 
Diſc. 2, c- 1. muſt refer only to that which was mentioned before; and no 


1. 1 H. F. C. fy - 
5 1 Ed. p. affray, quarrel, c. being mentioned before, but only ſtab- 


454- & c-39-1it bing or thruſting, it muſt relate to them; and conſequently 


— IN having a weapon drawn at the time of the ſtab or thruſt is 
182 fee alſo ſufficient. The intent of the act was to prevent murder by 


Cro. Car. 93- ſurpriſe, which cannot be where there is a ſtruggle, quarrel, 


Jones 15, Ker: or blows interchanged. And this is proved by the form of 
327. 1 Hl. F. C. the indictments upon this occaſion, which are never that 4, 


c. 36. 1ſt Ed. p. affaul:ed B. gui adtunc non prius percuſſit, and then A. ſtab- 
8 * bed B. but they are always that A. tabbed B. qui adtunc non 


3 prius percuſſit. Then the word [firſt ] immediately following the 


provocation. word [then] and being coupled to it, muſt refer to it. For 


S. ©. Hom? the words are [not having then a weapon dran or then firſt 
4800. gre J. * 6-2 5 
Kel. 35 b. ſtruck] then the words being disjunctive by the word (or] 


acc. J. Kel. the one or the other, viz, whether the perſon killed had a 


«ob weapon drawn, or had ſtruck the other, before he was ſtab- 
1 Hawk. c. 31. bed, prevents the penalty of the act. Now in this caſe 


ſ. 27, 33- 4 both theſe things happened. For 1, Wells had then a weap- 


In an indick- on drawn, viz. the ſnead of the ſcythe, which being point- 


ment for mur- ed with iron is more offenſive than a candleſtick, bottle, 
der, bes cudgel, &c. which have been adjudged to be weapons 


ther the inſer- 


tion of the drawn. Sty. 467. Godb. 154. pl. 204. And it is not like 
name of the a book in a ſtudy, which is not fo offenſive. 2. Wells had 


1 ſtruck the priſoner, before he was ſtabbed ; for he punched 


charge is not him with the handle or ſnead of the ſcythe. But admit 
fatal, S. C. that the ward [firſt] in the act ought to have ſuch conſtruc. 


Co. | 1 Con 
Je Moe 0%. tion as the king's counſel would have it, yet in this caſe 


too uncertain non conſtat, but Melli gave the firſt ſtroke of all, for it is 
do deſcribe the found here, that Keite truck Wells, and that Wells punched 


wound as being , . +F PST , 
in . © him ; but it is not ſaid in the verdict, ſuper quo or poſlea, 


thro* the body. Mells punched him; ſo that it may be, that Nells ſtruck him 


=p" 3 firſt of all, for the placing of theſe words before thoſe is no 


to charge that the priſoner fruck and gave the mortal wound. Vide ante, 20. An indictment 
far mucder may be quaſhed after a ſpecial verdict. 
2 Vide 1 H. P. C. e. 38. 1ſt Ed. p. 470. 4 Bl. Com. 194+ | 
Pee argument 
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argument, that the act which theſe import, was done before 
the act which thoſe import; for the words could not be ut- 
tered altogether. The anabaptiſts may as well argue, that 
becauſe the words of the ſcripture are, go, teach, and bap- 
tize all nations, that the word teach being before baptize, 
people ought to be inſtructed in the goſpel before they be 
baptized ; but this kind of argument will certainly be ex- 

loded. | | 
: To this objection the king's counſel anſwered, that when 1f a ſpecial ver- 
no time is expreſſed, and it is impoſſible that all ſhould be dit does nut 
done at one time; the facts ſhall be conſtrued to be done in 2 the 
time, as the words are placed, eſpecially when the nature of fads it ftates 
the thing tends to ſuch conſtruction. As here it is found, g anf; ag . 
that after that Wells ſaid to Keite, that he might have the ha been — 
key, the priſoner then drew his ſword; which muſt be in- * the fame 
tended immediately. And as to the paſſage out of the ſerip- intended 3 
ture, it would be a very good argument for the anabaÞtiſts, were done 2 
if there were no other paſſages there expreſsly contrary; and te order they 
then the conſtruction of the doubtful ſentences muſt always _ 
be directed by thoſe which are expreſs. 

Sir Bartholomew Shower and ſerjeant Levinz proceeded in If two men 
their argument for the priſoner, that this act muſt be taken ne thete 
ſtrictly, as appears by Sty. 467. For if two men draw their — na 
ſwords upon one man unarmed, and the one only gives the armed, and kill 
ſtroke, the other is out of the act, though the indictment —_— * — 
may recite, that either of them made the ſtroke. And if it — 
cannot appear which of them made the ſtroke, then both of the ftatute of 
them are out of the ſtatute. Now the intent of the act was — * 
to prevent murder by ſurpriſe; but in this caſe there was no Al. N 
ſurpriſe, for there was at the beginning an expoſtulation, 1H. P. ©: c. 
and afterwards in the affray Keite retired ; and then, it being 448. ay wat Lu 
in a large kitchen, Mell might have eſcaped, and could c. 30. f. 7. 
not be ſaid to be ſtabbed ſuddenly, and ſo this caſe is out of the 
intent of the act. Beſides that the act provides, (a) that it 
ſhould not extend to killing in any other manner than is here 
mentioned; and there is a ſpecial proviſo, that it ſhall not 
extend to any perſon, who in chaſtiſing his ſervant, con- 
trary to his intent ſhall commit manſlaughter. And in this 
caſe without doubt the firſt blow was ma to correct the 
ſauey refuſal of the key, &c. And the mortal blow was not 
with intent to kill, for it was not in the body, but was de- 
ſigned as a correction, as well for the preceding faults, as 
for the many punchings of the priſoner; for which they con- 
cluded, that this was out of the act. 

Holt chief juſtice, if the verdict is imperfect, no judgment 
can be given, but a -venire de novo ought to iſſue. For 
though it is a ſpecial verdict, yet it cannot be amended by 
the notes in felony, as it might in civil cauſes. And though 


2 (a) * act is in general conſidered as being merely declaratorv of the common law; D. acc. f 

Ute . 4 Kel. 55. Foſt. 2 Diſc. c. 6. f. 1. Hawk. c. 30. ſ. 5. and ſeveral caſes, though 
within the ſtrict letter, and not ſaved by any of the exceptibns, tare under circumſtances which 
would have juſtified, excuſed, or alleviated a charge of murder at common law, been held 
not to be within it, See ſeveral inſtances collected, Foſt, 2 Diſc, c. 6. ſ. 1. 


the 


; 
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| fore (by them) a venire facias de novo ought to iſſue. 


who before had given him a blow, or had aſſaulted him, 4, 


was not ſufficient provocation, nor a ſaucy anſwer of a ſtranger, 
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the jury have found a killing (which the counſe! objected 
was the ſubſtance of the charge, and ſo too perfect to be 
quaſhed) that is nat enough ; for the jury is charged with 
murder, and then if they find a killing ſo uncertain, as thet 
it cannot be known whether it be murder or not, it is an im- 
perfection in ſubſtance, and the jury could not diſcharge 
themſelves. But here the verdict is certain enough ; for it 
is found, that Wells ſaid to Keite, that he might take the key 
if he would, and then the priſoner drew his (word, which: 
is immediately after. And to this opinion Turton juſtice 
agreed, for the facts muſt be ſuppoſed to be done, in the 
order that they are put and found by the verdict. But 
Eyre and Rokeby juſtices held the verdict uncertain, and there- 


But as to the matter in law Holt chief juſtice ſeemed to 
be ſtkongly of opinion, that the ſtatute intends, by the firſt 
ſtroke, any ſtrake before the mortal wound is given. This 
point came in queſtion at the beginning of the laſt reign, but 
was not determined. And therefore (by him) if A. ſtabs B. 


is out of the penalty of this act. But the other juſtices 
gave no opinion to this, but were ſilent. | 


As to the ſpecial verdict upon the indictment for murder, 
Mr. Cowper and ſetjeant Hright argued. 


1. That there was here a malice, in Keite; for the ſending 
far the key, with intent to diſcharge Veli, ſhe s that Keite 
had diſpleaſure ; and though there was new provocation, that 
does not hinder the former diſguſt from continuing. Beſides 
that, the manner of behaviour implies malice, for he weat 
away to fetch his (word, and brought it with him, which 
ſhews that he had an i}! deſign; and then he expoſtulated 
with Well, which ſhe ws deliberation, — 


2. Admit that Xeite had no malice, yet to kill a man with- 
out provocation, or provocation ſufficient to make it man- 
ſlaughter, will be murder. Then here the denial of the key 


much Jeſs of a ſervant who is under the care and protection 
of his maſter, and conſequently he ought to be more induſ- 
trious for his ſafety. If A. kills B. for diſtorting bis mouth 
and mocking him, is is murder. Gro. El. 778. J. tel. 131 
Hale P. C. c. 37. 1 Ed. 455. And though Hell; before 
the mortal wound given ſtruck Keize, that is nothing, for it 
is but natural in defence of his life, fince be was attacked 
with a naked ſword, | 


But 


92 
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But againſt this it was argued by Sir Bartholomew Shower 
and ſerjeant Levinz for the priſoner, that murder heretofore 
was very uncertain, Sometimes a killing ſe defendends, and 
death per infortunium, were eſteemed murder. By the canon 
law the puniſhment was only a fine. n Stanford 16. it is 
called occulta occiſis. So Brafton and Fleta. 2 Ii. 240. 
21 Ed. 3. 17. ſays, that it muſt be felles animo. 3 Inft. 55. 
ex malitia præcogitata. C. Lit. 287. b. adds, with a man's 
will. And in murder it is not material, who ſtruck the firſt 
ſtroke, unleſs all the ſubſequent acts and ſtrokes are /e defen- 
dendo. But in this caſe Melli compelled Keite to retire by 
which it appears, that his blows were offenſive, and not de- 
ſenſive, which were ſufficient provocation, without making 
mention of the refuſal of the key and unmannerly anſwer, 
If two fight immediately upon a challenge, and the one is If a duel enſues 
killed, it is but manſlaughter ; and yet a challenge is but a h ae 
ſmall provocation, being only an intercourſe of words. In tho! one of the 
Mich. 13 Fac. 1. in a caſe between the King and Newbery. parties is killed, 
A. ſaid to B. give me your bowl, B. anſwered, I will not ul ends. 
be gulled; and after ſome diſpute B. killed A. with the bowl ; acc. 1 H. P. c. 
and yet it was adjudged but manſlaughter. In the caſe of © 36. 14 Ed. 
Mr. Reneer, Cimbal gave no ftroke but in ſtruggling, and 511 
yet it was adjudged but manſlaughter in Reneer. Turner's ſ. 29. 
caſe was ſtill ſtronger; for there Turner's footman not hav- 
ing cleaned his miftreſs's clogs, Turner ſtruck him with 
the clog, of which ſtroke he died, and adjudged manſlaughter, 
In April 1666 the caſe of Hopping and Hungate, J. hel. 59. 1f a min is ille 
137. was thus; A. preſſed B. who was a ſtranger to Hun- ally arreſted, 
gate, Hungate followed the preſs- maſter, and demanded a ſight j2* eee 
of his warrant, and after ſeeing it ſaid, that it was no warrant third — in 
and after ſome words exchanged, Hungate drew his ſword firſt, endeavouring to 
and killed the preſs-maſter; and it was adjudged that this was — 
but manſlaughter. Hob. 134. ſays, if (a) two maſters be reftrainthim,'tis 
Playing their prizes, the one kills the other it is not felony ; b ——— 
and yet the firſt act there is not lawful. So A. tutns B. out 2 9＋ 2 05 
of his houſe, B. comes to burn the houſe, A. ſhoots B. but Hawk. c. 31. f. 
manſlaughter, and yet the firſt act was unlawful, A. know- 5+. | =—_— pag 
ing that many people are coming in the ſtreet from ſermon, 465. fed — 
Caſts a ſtone over the wall, intending only to frighten them, Fo. Diſc. 2. e. 
&c. 3 Infl. 57. ſays, that this is murder; but that is not pg. RS 
law, for to make murder there muſt be an intent to kill. 
Hale P. C. c 39. 1½ Ed. p. 475. (Note, Holt chief juſtice 
agreed with this, and ſaid that the opinion of Cote, 3 Inſt. 
57. was too general, and ought to be qualified with the diſ- 
tinction that my lord Hale makes, H. P. C. c. 39. / Ed. 
9. 475. (b) where the act is done with a deſign to do miſchief (ij vide j. Ket. 
to any, and where not). But in this caſe the firſt blow was 40. 41. 1 Hawk, 


= lawf 1 — — — C. 29, . 49.12. 
ul correction. Paſſion is a natural infirmity, and what 3 — 


proceeds from that, cannot be called murder; for paſſion is Fot. Diſc. 2, 
; ; % 1. . 4+ 


(d) Vide 2 Hawk. & 29. f. 6, 74 8, 4 Bl. Com. 192. 
a ſudden 
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n ſudden motion, and murder is ex malitia præcogitata, which 

implies conſideration. And the rule is, that when there is 

a deliberate act, tending immediately to death, or by ne- 

5 ceſſary conſequence, it is murder. But in this caſe there 

was no deliberation, for the priſoner's paſſion might well be 

ſaid to continue, from the refuſal of the key until the mortal 

blow given. Wherefore they concluded, that this was but 

manſlaughter, and prayed judgment ſor the priſoner. 

> arm I Holt chief juſtice, The refuſing to deliver a key by a ſer- 

correction in vant to his maſter, who had a deſign to diſcharge him, is 

rooting _ no provocation ; and if a maſter gives correction to his ſer- 
a proper inſtru- , , . / 

ment acciden- vant, it ought to be with a proper inſtrument, as a cudgel, 

tally givesa Wc, And then if by accident a blow gives death, this would 

morral irokes be but manſlaughter. The ſame law of a ſchool-maſter. 

Naughter, But a ſword is not a proper inſtrument for correction, and 

D. ace- h. F. the cruelty of the cut will make a malice implied. And there- 

1 & fore in this caſe, if Mell had not been killed, Kezite could not 

c. 39. 1 Ed. p. have juſtified this fact in an action of treſpaſs; for it was im- 

25 #4 I: moderate correction, and therefore Melis well might return 

„ Fol. Ii. 33* the blows; ſo that the blows of Welli could not be called a 

c. 1. 4. 4 Bl. provocation, nor the firſt act of Keite lawful. Then the words 

+ 2a ny = could not amount to a provocation, for bare words cannot 

l. .f. make a provocation to kill or maim. Therefore in 1663, J. 

Kel. 64. 133. Grey commanded his ſervant g;. todo ſomething; 

and afterwards Grey and B. doing their work at the anvil, 

| Grey aſked B. if he had done the thing, B. anſwered yes; Grey 

told him, that if he did not take more care of his affAirs here- 

after he ſhould go to Bridewell; B. anſwered, that he ſhould 

like better to work there, than toſerve Grey; upon which Grey 

killed B. with a blow of his hammer upon his head, and it 

was adjudged murder. In the caſe of Hopping and Hungate 

it was held manſlaughter by all the juſtices of the Common 

Pleas and barons of the Exchequer ; becauſe though Hungate 

was a ſtranger to the perſon preſſed, yet this being done under 

pretext of authority, it concerned every ſubject; but all the 

judges of the king's bench held it murder. And all the judges 

agreed, that if this was no provocation, the exchange of 

(e) P. acc. 1 blows afterwards would not make it manſlaughter. For (a) 

1 if A. of malice prepenſe aſſaults B. B. draws his ſword, 4. 

26. 1 H. P. C. flies to a wall and there kills B. yet it is murder. In Re- 

c. 40. 1it Ed. ncer's caſe Cimbal ſtruck firſt, In Turner's caſe the event 

* was extraordinary, for he could not intend to kill the boy with 

| the clog. But if A. kills B. with an inſtrument of iron, Cc. 

which. might kill in probability, without any provocation, this 

will be murder. But the other juſtices did not give their opi- 

nion. And this caſe being argued now the laſt day of the 

term, the court did not give their opinions to the matter in 

law. But Holt chief juſtice took exceptions to the indict- 

"ment upon the ſtatute of ſtabbing, that it was only ſaid | not 

wk bayving 
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having firſt ſtruck] but it is not ſaid not having a weapon 
drawn] for if the priſoner had killed Wells, after that he had 
a weapon drawn, he would be out of the intent of the ſtatute; 
and therefore all the court held this a fatal exception, Then 
to the indictment for murder, Holt chief juſtice took ſeveral 
exceptions. 1. Becauſe it is ſaid, prædiclus F. Keite the pri- 
ſoner in ipſum Jacobum Wells inſultum, &c. fecit, ipſum Jaco- 
bum Wells cum quodam gladio, Fc. quem in manu dextra, Cc. 
iam Jacobum Wells in et ſuper, Cc. pupugit, &c. and fo there 
is one Jacobum Wells more than there ovght to be. 2. It is 
ſaid that Keite gave to Welli a wound of the breadth of one 
inch, et profunditatis totally through the body; which (by 
him) is uncertain. In 5 C. 120. a, Long's caſe, totaliter 
penetrans in et per corpus was held well enough; but there was 
no profunditatis mentioned, and there are no precedents which 
warrant this caſe; and he ſaid, that he had cauſed ſeveral 
indictments at the Od Bailey to be ſearched. 3. It is per- 
cuſſit et dedit, where it ſhould have been percuſſit dans, for the 
former is not ſo certain, becauſe it might be by another ſtroke; 
but the precedents are both the one way and the other. He 
did not ſay abſolutely, that theſe exceptions to the indictment 
of murder are fatal ; but he ſaid, that if the king's counſel 
did not inſiſt to demand their judgment upon the verdict, he 
ſhould make no ſcruple to quaſh it. And the king's coun- 
ſel not-oppoſing.it, both the inditments were quaſhed. And 
Halt chief juſtice gave order to the clerk to make an entry, 
quia indiclament minus ſufficien' &c. ideo, &c. And Mr. Kette 
was bailed, to be tried at the next aſſizes, where he was found 
guilty of manſlaughter, and had his clergy, Cc. and died of 
the ſmall pox 1697 in Wiltſhire, his own country. 


Roe ver/. Gatehouſe. 


S, C. Salk. 663. Carth. 379. Comb. 404. 5 Mod. 305, 


ASUMPSIT in which the plaintiff declares, that inaſmuch x, a declaration 

as the defendant being indebted to the plaintiff in conſiſting of ſe- 
for goods ſold, ſuch a day ſuper ſe aſſumpſit to pay the plaintiff __ N 
the ſaid ſum; crmgue etiam the plaintift had found meat, &c. afumphit,ifthere 


h N 1 ich isa nominati 
or J. S. at the ſpecial requeſt of the defendant, which 22 


amounted to ſo much, ſuper ſe aſſu to pay the plaintiff, ,,-.5. in 
Ec, Verdict for the We 144 un given. — * 
And it was moved in arreſt of judgment, that every promiſe — 1 * 
is a diſtinct declaration, and that in the ſecond promiſe . 
(which for greater reaſon might be eſteemed a new count, by tended to the aſ- 
Virtue of the words cumgque etiam) non conſtat who made the __ 1 
promiſe, J. S. or the defendant. Perhaps it was F. S, and Latw. 234. & 
then it will not bind the defendant. Then damages being fe poſt. 399. 
given ratione premiſſorum vitiates the whole, for the word 37. 
bremyſorum extends to both = breaches aſſigned, And this 


uncertainty 
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. . uncertainty is not aided by the verdict, and it cannot be made 
The giſtof an ac- good by intendment; for the promiſe is the gi of the action; 
tion cannot even and the gi of an action, though after verdict, cannot be 
— taken by intendment, Ney 50. Cre. Eliz. 913. Trin 4 
ment. D. ace. Fac. 2. B. R. rot. 993. London verſ. Hart. 
Dougl. 658. and - 
ſceante, 109. and the caſes there cited. , 


But # contra it was argued for the plaintiff, that it ſhall be 
intended, that the defendant aſſumed ; for the money paid 
was to his uſe, and at his requeſt, Beſides that, if the de. 
fendant ſhall not be the nominative caſe to aſſumpſit, then there 

is no promiſe ; for it has no nominative caſe, and ſo no da- 
mages were given for it, but for the breach of the other pro- 
miſe, and to it præmiſſorum muſt relate, But it would hate 
been otherwiſe if there had been a promiſe, but not a bind. 
ing one in law for ſome collateral account; becauſe the jury 
not knowing the law, might be ſuppoſed to conſider it as a 
promiſe, and ſo give damages for it. But here there, is no 
promiſe, and therefore no damages given for it. But judg- 
ment was given for the plaintiff, becauſe the camgue etiam in 
effect is all one with ac etiam, and ſo couples both the ſen- 
tences together, and makes the defendant the nominative 
caſe to govern the ſecond afſump/it as well as the firſt, For 
the plaintiff's cauſe of action ariſes from both the promiſes ; 
and it cannot be ſuppoſed, that the plaintiff would bring an 
_- afſumfpſit againſt the defendant, becauſe F. S. made the pro- 
Tho'ſeveralcon. Miſe. See 1 Sid. 222. Latch. 151. 272. Per Halt chief 
fiderations, ſome Juſtice, if divers conſiderations are mentioned in one aſſunf/!, 
of whichare bad and one of them is void and the others good, and damages 
are mentioned in , , . a wa. 4 
one aſſumpſit, and are given ratione premyſorum, this will not arreft the judg- 
general damages ment, becauſe the damages ſhall be intended to be given on!y 


iven, the plaln- 
kur Gall pave for thoſe that are good, 


his judgment, Per Cur, acc. Cro. Eliz, 88. See alſo Str. 1094 poſt, 239. 10. Co. 1 30. a, 


Chamberlain verſ. Harvey. 


8. C. Cuch. 396. with the Arguments of Counſel 5 Mod. 186. Entry, vol. 3. 029+ 


No man canhave Ir for taking of a Negro pretii 100 J. The jury 
4: wo Fg find a ſpecial verdict; that the father of the plaintif 
ther while in was poſſeſſed of this Negro, and of ſuch a manor in Barbadis 


* 2 on and that there is a law in that country, which makes the M. 
. Bl. Com. £70 part of the real eſtate: that the father died ſeiſed, whered) 


423. the manor deſcended to the plaintiff as ſon and heir, and that 
T 2 or he endowed his mother of this Negro and'of a third part of 
P leſs with ave: the manor; that the mother married 7/atkins, who brougli 
quod, for taking the Negro into England, where be was baptized without tht 
1 ave in knowledge of the mother; that Watkins and his wife are 
Treſpaſs lies for dead, and that the Negro continued ſeveral years in Eng/ons; 
the taleing an ap- that the defendant ſeized him, &c. And after argument * 
entice: Aem- the bar ſeveral times by Sir Bartholomew Shower of the one 
pl. 27. See fide, and Mr. Dee of the other, this term it was adjudg*s 
Cowp. 54 : 3 a that 
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that this action will not lie. Treſpaſs will lie for taking of 
an apprentice, or heredem apparentem, An abbot might 
maintain treſpaſs for his monk ; and any man may maintain 
treſpaſs for another, if he declares with a per quad ſervitium 
amiſit; but it will not lie in this caſe. And per Holt chief 


juſtice, trover will not lie for a Negre, contra to 3 Keb. 785, 


2 Lev. 201, Butts v. Penny. 

Hill. 5 Will. & Mar. C. B. between Gelly and Cleve, ad- 
judged that trover will lie for a Negro boy; for they are hea- 
thens, and therefore a man may have property in them, and that 
the court, without averment made, will take notice that they 
are heathens. Ex relatione m'ri Place. 

Paſch. 5 Ann. B. R. Smith v. Gould, 
that it lies not, 


Derry verſ. duciſſam Mazarine. 
8. C. Salk. 116. 646. Comb. 402. 


D ERRY brought an action againſt the ducheſs for wages, 
and money lent ; the defendant pleaded (a) coverture, 
and iſſue thereupon. And notwithſtanding that there was 
very ſtrong evidence at the trial, that the duke of Mazarine 
the defendant's huſband was alive in France, the jury find 
for the plaintiff; becauſe the ducheſs had lived here in Eng- 
tind for twenty years as a feme ſole, and had contracted con- 
tinually as ſuch; and he who was her huſband, is an alien 
enemy. And it was moved on behalf of the ducheſs, that 
this verdict was againſt evidence and law, for a feme covert 
cannot be ſolely charged for debts and contracts, without di- 
vorce and alimony, although the huſband be a foreigner. 
But by Holt chief juſtice, (6) when the huſband is an alien 
enemy, and under an abſolute difability to come and live 
here, the law perhaps will make the wife of ſuch a huſband 
chargeable as a feme ſole for her debts and contracts. For 
this caſe does not differ from the caſe of my lady Belknap and 
my lady Weyland, cit. Co. Litt. 132. b. 133. 4. 1 Roll. Rep. 
400. who were allowed able to ſue and to be ſued upon the 
abjuration or baniſhment of their 3 as if they bad 
been fole. And afterwards the plaintif 

as Mr. Colman told me. 


—— 


. 1274, adjudged 


e, in all likelihood, the fpecial mattet would have been ſet forth 


147 


Trover lies not 
for a negro ſlave. 


The wife of a 
man who is un- 
der an abſolute 
diſability of 
coming iato this 
couatry may bs 
ſued as a feme 
ſole. Adm. Bl. 
1081, 1 Term 
Rep. $. and ſee 
1 Term Rep. 3. 
Co, Litt. 132. b. 
133-4. and 19th 
Ed. n. Js 1 Roll. 
400, 1 Bulſtr. 
140. 4 Vin. 15%. 
Com. Dig. A 
batement F. 2. 
2 Ed. vol. IJ. p. 
17. (ee alſo Bl, 
903. Artleatt 
the ſuit is unex · 
ceptionable after 
verdict. Vide 
2 Will. 308. 


had his judgment, 


ubi ſupra the plea is Rated to have been © non aſſumpſit“ which is moſt probable 3 


in the Replica - 


— (b) In the matginal abſtract Salk. 646. and in 2 Wilf. 308. the verdict in this caſe is con - 
— Ir againſt law, and its equity made the ground of the refuſal of che new trial, ſed 


and Comb. ubi Tupra and Bl. 1181. 


Redwood ver. Coward. 
8. C. Salk, 348. 5 Med« 323. Holt 27. 12 Mod. 10g. 
RROR of a judgment of the palace court in aſſump/it 
45 verdict; and the error affigned was, that in the ver- 
t he record is, that the jury aſſiaent damna, where. it ought 
aſſidunt ; as if judgment is entred with (a) conceſſum inſtead 
(4) Vide 16 & 27 Car, 2. c. 8. ſ. i. 


L 2 


Intr. Trin. 8 
Will. 3. Rot. 
645- 


Terms of art 
need not be 

in a verdict. 
Vide 2 Sund. 
96. 

Tho they muſt 


f la a judgments 


* 


N 
| 
| 
x 
| 
{ 
| 
{ 


the circulation 
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of con ſideratum, it is error, and for this the judgment ſhall be 
reverſed. But againſt this Ward argued, that aſſilent is more 
elegant Latin, for the ſimple verb is of the ſecond conjuga- 
tion, and therefore the compound ought to be of that allo, 
And for authorities there is Plawd. 348. 4 Co. 7. 6. in point, 
But per Holt chief juſtice, the elegancy of the Latin is not 
conſiderable, for the law preſcribes for odd words ; but there 
is a difference between a verdict found by lay people, and a 
judgment given by a court, Therefore in the former caſe 
if the words are of the ſame import that the jury intends, 
all is well; but in the other the terms of art muſt be uſed, 
Conceſſum in a judgment is ill, becauſe the- judgment does not 
appear to be given upon mature deliberation, as all judicial 
acts ought to be. Judgment was affirmed, 


Rex ver/. Burdett. 


"Tis a gteat con- I Nformation was brought againſt Burdett, farmer of New- 


— aa gate market, for extortion ; andthe extortion was aſſigned, 


tive to the merits for that he had taken divers ſums of money of the market 
4 a _ upon people for rent for the uſe of the little ſtalls in the market, 
trial. 8. © and divers great fums for hnes. And at niſi prius in London, 
Salk, 645. Vide upon the general iſſue pleaded, the defendant was found 


1 guilty. Ard now it was moved by Sir Bartholomew Shower, 
cient ground to Mir. Northey, &c. to ſet aſide the verdict. And two irregu- 


ſet abde a ver. larities were aſſigned. 1. That a certain printed paper, te- 
— preſenting the pretended ill practices and the pernicious con- 
eriminal proſe. ſequences of them, was ſent to all perſons, who probably 
cution) unleſs would be of the jury, to induce them to find the defendant 
can'be fixed upon Suilty. 2. That the jury took with them out of court an 
the proſecutor, Order of the eommon council, without the leave of the court 
1 C. Salk. 645. or conſent of the parties. And they cited the caſe of my 
in the jury. 18 lady Joy, where a verdict was ſet aſide, becauſe the jury took 
take any evi- With them a map of the premiſes out of court. But as to 
— the firſt, Holt chief juſtice ſaid, that it was a great crime in 
from che bar, thoſe who bad. done it; and he ſaid, they ſent him one of 
without either them by the penny-poſt, but caſting his upon the title, 
. bas: he ſaw what it was, and did not read it; but that was not 
of the parttes, fixed upon the informers, and if the delivery of papers by 
ra Gas. a ſtranger were ſufficient to avoid a verdict, the caſe would 
hall not on chat never be decided. As to the ſecond point, he ſaid, that it 
account be ſet Was irregular to take the act of common council; but the 
pe; 2 aa matter of the act being evidence on both ſides, it would not 
for that party ſet aſide the verdict, The ſame law (a) if the jury eat at 
only for whom their own coſts, this will not ſet aſide the verdict, but it is 
2 Jak. 8g, fincable. In my lady Foy's caſe, the map which the jury 
. Lo . . 

See alſo Palm. took with them, was eyidence only on one fide, and there- 
235. Cre, Elis. fore, finding a verdict accordingly, it was ſet aſide. An 
! - da. ab to the fact which was the ground of this information, it 
was urged now in B. R. and alſo at Guildhall, by- ſerjean; 

e P. acc, Salk. 645. 12, Mod, 111. Bro, Verd. pl, 19. 3 Bl. Com. 375: 


2 Mil 
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Wright at the trial of another information for the like fact he 


(for there were ſeveral preferred againſt the defendant) that et covers the 

this was extortion, becauſe the people had not free liberty to market place ſo 

ſell their wares in the market according to law. And he 9mvplerely _ 

compared it to the caſe of a miller, who, if he takes more market people 

for toll than is due by the cuſtom is puniſhable in every leet. are obligedtouſe 

But it was held by the court of B. R. and by Holt chief ju- — 

ſtice at Guildhall, that if the defendant erects ſeveral ſtalls, — 

and does not leave ſufficient room for the market people to 10 Co. 102. a, 

ſtand and fell their wares, ſo that for want ot room they are — ma ig 

forced to hire the ſtalls of the defendant, the taking of money Term Rep. 

for the uſe of the ſtalls in ſuch caſe is extortion, But if the 148. Otherwiſe 
where ſuſſiclent 

people have room enough clear to themſelves, to come. and handing dem bo 

ſell their wares, but for their farther conveniency they volun- left. 

tarily hire theſe ſtalls of the defendant, without any neceſ- 

ſity compelling them; there it is no extortion, though the 

defendant takes a fine and rent for the ule of them. (a) And (a) Where eu- 

the caſe of the miller is not parallel to this caſe, for there tom has aſcer- 

when the cuſtom has aſcertained the toll, if the muler takes — of 

more than the cuſtom warrants, this is perfect extortion : but more than the 

in this caſe the law has not appointed any ſtalls for the mar- — 

ket people, but only that they ſhall have the liberty of the 8 wm 

market, which the defendant does not abridge, having left 

them room enough beſide the place where the ſtalls are ſet; 

and then if they will enjoy the convenience of the ſtalls, 

they muſt comply with the defendant's terms. Therefore 

this caſe rather reſembles the ca:e of new mil's, where the 

miller is not reſtrained to any certain toll ; but the perſons 

who will have their corn ground there, muſt comp'y with 

the miller's demands; and whatſoever he takes, it is not ex- 

tortion, becauſe it is the voluntary agreement of the parties. 

And afterwards theſe diſputes were ſubmitted to the arbitra- 

tion of Sir Bartholomew Shower and ſerjeant Wright, and ſo 

the informations were diſcontinued. 

It was ſaid by Holt chief juſtice, at the trial at Guildhall, The aQual tal. 
that if a man be indicted for taking extorſively twenty ſhil- — 4 
lings, and there is but proof of one ſhilling, yet the defen- — 
dant is guilty. And (by him) the extorſive agreement, or R. acc. Dougl, 
uſurious agreement, is not the offence, but the taking; for — — — —x 
a pardon after the agreement, and before the taking, does not tion. 


pardon the extortion or uſury, 


Bennet ver/. Talbois. 
8. C. 5 Mod. 307. Carth. 382. Comb. 420. Holt 661. Com. 26, Salk. 212+. 


12 Mod. 121. 
12 PASS guare clauſum fregit et herbam cum duabus vaccis . — — 
conculcavit et conſumpſit et in clauſo venatus fuit, &c. exi- able at common 


* . * 0 Pe . — . * I, 
ſtente inferiori artifice, vi. pannario, et alia enormia, &c. and — 


—— 334+ The ſtatute as to inferior tradeſmen gives no new advantage, but is merely a partial repeal 

bs the 22 & 234 of Car. ad. It extends to all inferior tradeſmen, however they may be qualified 
point of eſtate, 8. C. cit. 3 Bl, Com, 2 $-mb. cont. 2 Wilf. 70. 

| L 3 concludes, 


| 


- Where a flatute 
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Where a ſtatute concludes, contra formam ffatuti. Upon not guilty plead 

2 8932 verdict for the plana 404 5750 — DT of — 
tage, the party ment, 1. That it is not ſaid, that the defendant is not quali. 
2 9 fied by eſtate to hunt, without incurring the penalty of the 
himſelf of it, to act; for if he be, he might hunt by law. But to this it was 
coaclude with a reſolved by the court, that hunting is a treſpaſs in aliens ſol at 
datuti formam common law, and actionable. Then the new ſtatute 485 
Such a conclufi. Will. & Mar. cap. 23. /. 10. only, as to this point of inferior 
on when unne- tradeſmen, repeals the ſtatute of 22 & 23 Car. 2. cap. g. 


- cefl] j n 
tinent att be which enacts, that the party ſhall recover no more coſts than 


rejected as ſur- damages, when the jury give damages under forty ſhillings, 
piuſage. R. acc» But no act enables the party to hunt in another's ground; and 
ron. 1103. therefore it is not material, how the perſon is qualified, in the 
. Caſe of an inferior tradeſman, as to his eſtate. Then it was 

moved, that the plaintiff having concluded, contra forman 

ſlatuti, this goes to the whole, and therefore it is ill; for the 

treſpaſs is an offence at common law, and not againſt any 

(a) Aconclufion ſtatute, But to this Helt chief juſtice anſwered, that (a) if 
2 formam an act of parliament increaſes the penalty, or deprives the 

uti is proper 

party of the benefit of the common law, there he ought to 


Increaſes a conclude centra formam flatuti. But if a man brings an action 
83 te for ſuch an offence, and for a thing that is an offence only at 
benefit of the Common law, and concludes contra formam flatuti ; though in 
common law, prammar this goes to the whole, yet the court will refer it 
bonds forum Only to the offence that is prohibited, c. by the ſtatute, and 
| Natuti, however it ſhall be ſurpluſage as to the offence at common law. And 
it may refer he reſembled it to the caſe of Page and Harwood, Allen 43. 
Era oanically 4 So if a man brings an aQion for an offence contra forman 
to ſuch things latuti, where there is no ſtatute, there the contra formam fla- 
ny — it tuti ſhall be ſurpluſage. And he cited a caſe in 1 Vent. 103. 
cable. ru where A. brought an action for withdrawing his wife contre 
Poermam flatuti, and becauſe there was no ſtatute, this was 

_ adjudged ſurpluſage. But in this caſe the act of Will. & 

Mar. does not create a new penalty, but is a reſtitution of (6) 

the common Jaw ; and therefore the party has no need to 

declare with contra formam flatuti ; and therefore it will de 

the better way hereafter to omit. the contra formam fatuti in 

ſuch caſes. And if the plaintiff declares that the defendant 

was an inferior tradeſman, he ſhall have full coſts. Then 

here, ſince he has declared with a contra formam 22 where 

there was no need of it, without doubt it ſhall be ſurpluſage. 

And therefore judgment was given for the plaintiff, nf, C.. 


And in Egfer term it was abſolutely given for the plaintiff 


(4) This dium feems rather inaccurate, a party not being intitled to coſts at common law. 
Wer 1 Will, 317, 2 laſt, 3288. 289. Sey. Coſts 1. a 


4 
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| Rex ver/. Yaites, 

YATES was convicted of killing rabbits in a private warren, Juſtices of peace 
by inquiſition taken before a juſtice of peace, and was gung _ 

fined 20s. a rabbit. And Mr. Northey moved to quaſh the 2 
inquiſition, becauſe the juſtices of peace have no authority vate waniens 
to ſet a fine upon a man for ſuch offence, For the ſtatute 
22 & 23 Car. 2. cap. 25 , 4. gives treble coſts and damages, 
but no fine. And the ſtatute 4 & 5 Vill. & Mar. cap. 23. 
extends only to game, which cannot be extended to rabbits 
kept in a private warren. And of this opinion was the whole 
court, and therefore the inquiſition was quaſned. 


Walker verſ. Stokoe. 


S. C. Carth. 368. 


ALKER brought a writ of error, which was quaſhed ; If a record is 
S AX 3 once removed by 
and now he brought error coram vobis reſidei, reciting quod writ of arver, 
venire fecimus the record by a former writ returnable in curia though the writ | 


* a is afrerwards 
ra coram nabis. And Mr. Northey moved laſt Michaelmas 9 


term, that the writ of error coram vobis, c. being entred upon cord continues 
the ſame roll with the former writ of error (as it ſhould be, in the court of 
otherwiſe the whole would be, though after verdict, diſcon- f. 1 = Side 
tinued) and it is apparent upon the former writ of error that Yelv. 6. 212. 
it was returnable before the King and Queen ; then fince The miſrecital 
this writ recites, that the former writ was returnable before 2 _ 
the King only in his court, it ought to be quaſhed. But of error coram 
againſt this Mr, Carthew argued, that ſince the coram nobis 22 — 1 
refidet recites that in a record concerning ſuch a matter be- tor is quaſhed, a 
tween A. and B. coram nobis jam reſidente, &c. there is error; writ of error ca- 
this is ſufficient, and the reſt is but ſurpluſage, that will not — on. 
abate a writ of error, which is but a commiſſion to examine fame roll with - 
errors, and has no need to be ſo preciſe 25 an original writ. the former, 
eſides that, the coram vobis refidet mentions, that the record 
was removed before the King and Queen by a former writ of 
error returnable c:ram vobis in curia naſtra, which may be true 
and good Latin, though it relates to King and Queen. 
del non allicatur. For, per curiam, the authority of the court 
s given to them by the coram vobis rtſidet, which is to exa- 
mine errors in a record removed in a writ of error coram 
vobit in curia noſtra, and there is no ſuch writ, or perhaps 
there was ſuch a one, and alſo another record between the 
ſame parties removed by writ of error returnable before the 
ing and Queen, Then here the coram nobis is annexed to 
the return of the laſt, and therefore ill. For though the for- 
— writ of error was quaſhed, yet it is not as if it had never 
been, for it is there ſtill, though it cannot be proceeded upon, 
| L 4 and 


. ˙ , rn 


291. (6) And it was afterwards quaſhed abſclutely, Carth. 370. 


| 
| 
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and the king's bench ought to take notice of its being quaſhed 
by them, and ſo ought the plaintiff alſo, the coram nobis reſidet 
being grounded upon it. And Holt chief juſtice ſaid, that it 
the writ of error had been granted in the time of the King and 
Queen, and then the Queen had died, and then the record 
had been brought into the king's bench, this had been ſuch x 
record as the coram nobis reſidet deſcribes. And he took the 

diſtinction, (a) where the ſuit is to defeat a record, then 
eu the variance is fatal; but where the ſuit goes to another col- 
deſeriptionof the lateral matter, and not to defeat the record, there it is other- 
record, is fatal. wiſe, And upon this diſtinction the caſe in 31 Hi. pl. 1. is 
1 Sid. 138. Str. held to be good law, becauſe the diſcharge of the aide prier 
1110. poſt, 704. is but collateral to the demand in the aſſiſe. And for theſe 
347- 1202: reaſons the writ of error coram vobis was quaſhed, nift, &c. (0). 


In a ſuit to de- 


(a) And therefore Holt C. J. ſaid he did not approve the reſolution of Gay v. Adams. 2$2und, 


Benzen ver/. Jeffries. 

2 Ms OTION was made for a prohibition to the court of 
thecate her for admiralty, where a ſuit was proſecuted againſt a ſhip, 
neceſſaries eren which the maſter had hypothecated for neceſſaries, being upon 
te i pr won the ſea in ſtreſs of weather. And the ſuggeſtion was, that 
age. R. acc. the agreement was made, and the money lent, upon the land, 
_ 4 Str. viz. in the port of London, it being a Venetian veſſel, which 
Via. 443. b. came here by way of trade, and not ſtreſs of weather. But 
acc. 1 Vez. 155. per Holt chief juſtice, the maſter of the ſhip has power to hy- 
2 — 4 pothecate it, but he cannot ſell it; and by the pawning, the 
The admiralty ſhip becomes liable to condemnation. This was reſolved in 
3s the proper ſolemn debate in the caſe of Card v. Lewfſtie, 2 Will. & 
— 165 4 lag Mar. B. R. Comb. 135. Holt. 48. Then there is no remedy 
Mecation. here for the hypothecation, but by way of contract. There- 
op 28 poſt» fore ſince the king's bench cannot do right to the parties, it 
"Wy will not hinder the wy from doing them right, Forif 
the king's bench allows the hypothecation, and yet denies the 

remedy, it will be a manifeſt contradiction, An action was 

brought upon the ſtatute 2 Hen. 4. cap. 11. for ſuing in the 

admiralty upon an hypothecation, and it was held to be out of 

the ſtatute, in the time of my lord Hale. And as to the ob- 

fection, that the contract was made upon the land, and the 
money paid there; it muſt of neceſſity be ſo, for if a man bein 

diſtreſs upon the ſea, and compelled to go into port, he muſt 

receive the money there, or not at all. And if his ſhip be impair- 

ed by tempeſt, ſo that he is forced to borrow money to refit, 

otherwiſe ſhe will be loſt, and for ſecurity of this money he 

pledges his ſhip ſince the cauſe, of the pledging ariſes upon 

the ſea, the ſuit may well be in the admiralty court, But be- 

cauſe there was a precedent, where a prohibition in ſuch caſe 


had. been granted; the court granted the prohibition, — 


ordere 
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ordered the plaintiff to declare upon it, for the law ſeemed 
clear to them, as before is ſaid, 


Rex ver/. Penny. 
S8. C. Comb. 414. 


HE defendant was indicted, for having ſpoken theſe 
words of Mr. Martin a juſtice of peace: I did not 
care if all the Martins had been hanged five years ago. And the 
Juſtice is now turned out of the commiſfion. And upon motion this 
indictment was quaſhed, for an indictment does not lie for 
theſe words, but Mr. Martin ſhould have recourſe to his 
ation, 


Draper ver/. Glaſſop. 


PER Halt chief juſtice, if the defendant pleads non af- The ſtatute of 
ſumpſit, he cannot give in evidence the ſtatute of limi- 1 _ 


tations, becauſe the aſſump/it goes to the preter-tenſe; but gence upon nil 
upon nil debet pleaded the ſtatute is good evidence, becauſe debet. N. ace. 
the iſſue is joined per verba de præſenti, and without doubt — > ae 
nil debet by virtue of the ſtatute; and it is no debt at this Burr. 2630. 
time, though it was a debt, 4 — 
421. Cowp. 543, But not on non aſſumpſt. R. — Salk. — ; 


or 


The preſident and college of phyſicians ver/. 
HE plaintiffs brought an action againſt the defendant A corporation 

L tam quam, for (a) practiſing without licenſe, &c. And may ſue bytheis 
ſerjeant Darnall took exception, that the action was miſ- gon, noteith- 
conceived, for it ſhould have been ſued ſingly in the name of ſtanding an ex- 
186. But per curiam, the precedents have been the one by — = 
for being a corporation, it is natural for them to ſue by their 204 vide pot 
name of creation. 11 oy” 


Talbois. 
1 name of crez- 
the preſident according to Cro. Fac. 121, 159. Cro. Car. Preſe power giv- 
way and the other; and this ſeems to be the better method, acc. poſt. 680. 
| (0) Vide 14& 15H. 8. e. 3. b. 1. 13. 


FC ]⁵]²᷑uů% ] ²˙—G DD 


Bracy's Caſe. 


B R ACY was examined before commiſſioners of bankrupts, xcopy of pa- 


for having taken certain goods of A. who was a bank- pers of aprivate 
F ature. R. ace. 


rupt, and Bracy made depoſitions. Afterwards the commiſ- _ — 
ſioners of bankrupts aſſigned theſe goods to the creditors of Str. 646. 727. 


4. who brought an action againſt Bra. And now Bracy 1995: Bl: 359. 


moved in B. R. that he might have a copy of the depoſi- ,,,,, D. acc. 
tons in order to defend himſelf, upon allegation that they Bl. 44. 45. Str. 


were in nature of a public memorial, and that by ignorance — taken by 


and ſurpriſe he had ſubſcribed many things to his prejudice. commiſſionerrof 
| bankru 
a private nature, and the court will not order the party who made — 


But 
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But the motion was denied; for per cur iam theſe depoſitions 

are not of a publick nature, but taken by the commiſſionets 

to defend themſelves; and therefore they could not order a 
- Copy of them. 


John Arthur's caſe. 
S. C. Salk. 495. Holt 513. 


An outlawry fer O HN Arthur was outlawed for burglary, and now he 
coat pecan brought error to reverſe it. But per Holt chief juſtice, 


a ſci. fa. a- he muſt ſue a ſcire facias againſt all the lords mediate and 
— gainſtthelords immediate; or the more expeditious way is, that he may 

—— "het ſuggeſt upon the record, that he has no lands, and if the 
Comb. 352, P. attorney general confefles this, he has no need to ſue a ſcire 


acc. Bro. ſci. fa. > 
pl. 68. Bro. ue Ve acids. 


lagary. pl. 10. Vide 4 Mod. 366, 10 Mod. 188. Unleſs the attorney general will confeſs a ſug- 
geſtion that the outlaw has no lands, R. acc. 12 Mod. 545. 626. 668, Bro. (ci, fa. pl. 194. 


Hoe ver/. Nathorp. 


ih 8. C. 3 Salk. 154. 
— Wheretheois'” D Efolved per curiam, that the immediate copy of an ori- 
without further ginal is good evidence where the original itſelf is 
proof, 3 copy evidence. Therefore the copy of a (a) church regiſter, the 
Cor. acc. Lynch copies of (b) town books, of (e) proceedings in courts baron, 
v. Clerk. 3 Salk. of proceedings in the eccleſiaſtical and admiralty courts, and 
— Ser. 126+ the copy of a probate of a will which concerns perſonal 
a vr y 10 Co. goods, is good evidence; but the copy of a probate of 2 
E b. Cong. 13. teſtament, as to the real, is not evidence, becauſe (d) the 


— * probate itſelf is not evidence in ſuch cafe. 


(a) Per Cor. acc. Dougl, 165. D acc, Dougl. 572. n. (5) Semb. acc. Str. 126. 307+ 
(e) D. acc. Douzl. 572. n. (d) R. acc. poſt 744. ; 


Tregany ver/. Fletcher. 


my —_ E RR OR out of the great ſeſſions in Wales. Replevin. 
3 n The defendant makes conuſance, that A. B. ſeiſed 
in Wales is a Of Blactacre, &c. in fee, deviſed them ta C D. in tail, and 
court. Ci. D. ſuffered a common recovery, and made a ſubſequent 
Arecovery with- deed, by which he agreed, that the recovery of Blackacre 
ee v inter alia ſhould be to the uſe of J. G. for a ſecurity of a 
is good until rent-charge, and that it ſhould be lawſul to him to diſtrain 


reverſal. ABre 3 for arrears of rent, and then he avers. that the rent was 


— 676 C. very it is ſaid, that the writ of entry in the po? ĩſſued out of 
- Comb, 40. the exchequer, and does not ſay, out of the court of ex- 
Vide 9 Co. 21, chequer. Sed non allocatur. For per Holt chief juſtice, if 
 — there was no original, the recovery would be good until re- 
a deed to lead verſal; but farther the king's bench will take notice, that the 


the uſes of a recovery, a parol averment that the recovery was ſuffered to other uſes, is inat- 
miffible. 8. C. Salk. 676. R. acc. Cro. Jac. 29. per Cur. acc. 9 Co. 10, b. poſt, 289. And 
ſych. uſes can in pleading only be confeſſed and avoided. 8. C. Salk. 676. 

| | en exchequer 


* 
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exchequer in Wales is a court; and therefore it is well But fuch wer- 
enough. 2. Exc. That the defendant ſhould not have made ange 
pleaded the deed as a declaration of uſes, but as 9 Co. 11.6. — ſubſe. 
Dowman's caſe. And per Holt chief juſtice, if a precedent quent deed of 
deed be made, whereby it is agreed, that the recovery, which — * 
is to be ſuffered, ſhall be to ſuch and ſuch uſes, and a reco- Per. Cur. — 
very is afterwards ſuffered accordingly; one cannot aver the Co. 10. b. pol. 
recovery to be to other uſes than thoſe mentioned in the deed, 2 ſock win 
without ſhewing a new agreement; but if the uſes are de- traverſed. S. C. 
clared by a ſubſequent deed, there they ariſe by the recovery, — — 

and there may be a parol averment, that the recovery was — 
to other uſes; but a ſubſequent deed is very ſtrong evidence. the defendant 
In caſe of a precedent deed he muſt confeſs and avoid, but — — 
in caſe of a ſubſequent deed a man may traverſe the uſes. — sf 
And therefore here the defendant ſhould have pleaded gu which the rent 
quidem recuperatio habita fuit, &c. to ſuch and ſuch uſes. C. 1 — 
2. The defendant pleads here a grant of a tent - charge out K. — poſt. 
of the place where, Cc. inter alia, whereas he ſhould have 

ſhewn all the particular lands ; for the plaintiff may come 

and reply, that you have purchaſed part, whereby (4) the 

intire rent is extinct, This method of pleading is ill. Ad- 


jour natur. 


(a Vide Sav. 69. Noy 5 Litt. Se, 222, Co, Litt. 147+ b. 148. a. 


| 
| 
| 
| 
| 
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Wilmore verſ. Clerk and Howard, 


_——— HE plaintiff had obtained judgment in an aQon 
forfeited by the _ J. S. in which the defendants were bail, and 
return of non eſt after non eft inventus returned upon a capias ad ſatis- 


- inventus on the faciendum againſt J. S. the plaintiff Milmore ſued a ſcirt 


a» ſa. R. acc. 
Coe: Jae, 455 factas againſt the defendants as bail, but before the return 
Str. 717. Keely of the writ J. S. ſurrendered himſelf in diſcharge of his bail. 


* 2 >a Upon which it was moved by ſerjeant Bonithon on behalf of 


Agr. 2 Wil. 67, the defendants, that all proceedings upon the ſcire facias 
2 might be ſtaid. To which it was objected, that this matter 
is made before ought to be pleaded, and was not proper for a motion, eſ- 
the courtriſes dn pecially ſince the defendants had accepted of the plaintiff's 
— 8 declaration, as in this caſe they had done. Sed non allocatur. 


the court will For per Curiam, the condition of the recognizance is, that 


ſtay the proceed: if the defendant be condemned in the action, he ſhall pay 


* 8 che the condemnation, or render his body to priſon. The queſ- 


VideBurr.1360. tion then will be, at what time this render ought to be. 
ce aro Imp: Pr. And the law ſays, it ought to be, when the plaintiff in the 
43. "oſt, 720. Original action has fignified, that he will ſue execution again(t 
Tho? they may the body (for he may ſue execution againſt the goods and 
have accepted ® lands by elegit or fieri facias if he pleaſes) which he does 
But ſuch render (ö) by ſuing of the capias ad ſatisfaciendum. So that if a 
cannot be plead- render be made upon the return of the capias ad ſatisfaciendum, 
Ju 785. B. ar. cepi corpus, the bail may plead this in a ſcire facias upon the 
poſt. 721, recognizance, or in debt upon the recognizance; forthe bail 

may plead (c) all the ſame pleas in debt upon the recogni- 

zance, that they may plead in ſcire facias upon the recogni- 


zance. But if non t inventus be returned upon the capias ad 


() This is the modern practice too, except in proceedings by original (Imp. Pr. C. B. 2d Ed. 


: 423. Imp. Pr. B. R. 3d Ed. 350.) for there on a render before the court riſes on the quarto die 


poſt. of the return day of the laſt ſci. fa. the court will ſtay the proceedings againſt the bail. 
Imp. vbi ſupra. , Burr. 2134 Sec alſo Hanſley v. Page, Barnes. 4to. Ed. 75. 1 Wilſ. 269. 270. 


Maſon v. Bruce, Barthes, 4t6, Rd, 66, (5) Vide Burr. 2360, (e) D. acc, ante 83. 


c c c a a Vo. 


"oe "TE — —_ * — 
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ati faciendum, the condition of the recognizance is broken 
and a render can never after be pleaded. Nor would the 
court heretofore accept ſuch a render. Cro. Eliz. 738. 
Ayjon v. Byflon. But a great miſchief accrued from this 
practice; for then they ſued a capias ad ſatisfaciendum return- 
able the next day, ſo that the bail had no time to bring ia 
the body. To prevent which miſchief the judges indulged 
the bail ſo fat as to permit them to render the body upon the 
return of the firſt ſcire facias, if the capias ad ſatisfaciendum 
was returnable de die in diem. Cro. Elix. 618. pl. 4. But 
if the capias ad ſatisfaciendum was returnable at the next ſum- 
mons, then the bail was held ſtrictly to render the principal 
upon the return of the capias ad ſatisfaciendum, and not after. 
Cro. Eliz. 738. But when Popham was made chief juſtice, 
he extended this favour ſo far, as to admit a render any 
time before the return of the ſecond ſcire facias, or upon 
the return ſedente curia. But this was diſallowed. 3 Buff. 
182, Moor 850, the Spaniſh ambaſſador v. Gifford, But 
the practice of the King's Bench hath continued, and is now 
uſed as Popham had eſtabliſhed it; ſo that they always ad- 
mit a render upon the return of the ſecond ſeire ſacias, ſe- 
dente curia, or any time before, So if ſcire feci be returned 
upon the firſt ſcire facias, then the render muſt be upon that 
return. But all the admittances of theſe renders are ex gra- 
tia curiæ, and not ex merits juſiitie ;_ for the condition of the 
recogniſance is broken by the non-render upon the return of 
the capias ad ſati;factendum. And therefore theſe renders can 
never be pleaded, but the party,muſt be relieved by motion; 
it is (did, Litt. Rep. 194- that by the courſe of the common 

pleas a render may be made af er the return of the ſcire 

facias, but the court now. doubted of that, and Cook chief 

prothonotary ſaid, that the practice was always contrary. 

But Powell juſtice ſaid he remembred, that Mr. juſtice Twi/= 

den Cited a caſe in the king's bench, where the render was 

made upon the day of the return of the ſecond ſcire facias, 

but it was at a judge's chamber after the court was-up, and 

that render was diſallowed. But Trey chief juſtice ſaid, that 

it ſeemed to be a good render. And Cook chief prothono- 

tary certified to the court, that ſuch renders had been fre- 

quently allowed. And a rule was made to ſtay proceedings A plea of pay- 
upon the ſcire facias. Note; It was reſolved this term in ment by the 
B. R. in a caſe between Conyers and Man and Rawlins, 1 2 —_ - 
Mod 112. where the bail pleaded in ſcire facias upon the fa. fa. again 
recognizance, payment by the principal before the return the bail is bad. 
of the ſecond ſcire facias againſt the bail, that the plea was 

dad, for in ſtrictneſs of law the recognizance was forfeited 

dy the ſuing out of the firſt ſcire facias againſt the bail. 


Owen 
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Owen ver/. Saunders; 
The death of SSISE de libero tenemento in Kent, The plaintiff made 
the cuſtos rotu- plaint for the office of clerk of the peace, whereof he 
herum vr was ſeiſed, until the defendant diſſeiſed him. The defendant 
— pleads in perſon, that the plaintiff was never ſeiſed of an 
2 167. eſtate whereof he could be diſſeiſed, and if he N then 
4. J. Hole nul tort nul diſſciſin. "The recognitors of the aſſiſe find a ſpe- 
2 cial verdict * find the ſtatute 1 Vill. & Mar. ſef. 1. 
436. 506. 516. cap. 21. 4 5. which enacts, that the cuſfos rotule um of the 
—— county ſhall nominate and appoint a fit perſoa to be clerk 
de executed by of the peace guamdin ſe bene geſſerit, who by himſelf or his 
bo gos rotu- {ficient deputy ſhould execute the ſaid office, which act 
1 — appoints an oath to be taken by him before he enter upon 
= bare power of his office, that he hath not given, &c. any thing for the ſaid 
- 110g op. Ic office; they find that the earl of Winchelſea was cuſſos rotu- 
peace. lorum of the county of Kent in 1689, 1 Will. & Mar. and 
A nomination to that he then by writing under his hand and ſeal nominated 
1 and appointed the plaintiff Owen to be clerk of the peace 
e placito un- Þ b 2 
der a power of durante bene placito; that this was brought into the ſeſſions 
nominating of the juſtices of peace, and that upon the reading thereof 
— % 2 diſpute aroſe concerning the validity of it, and upon which 
geſſerit, is void. the ear] of V inchelſea at the next general ſeſſions held 25 June, 
1 or 1690, came into the court, and without any reference to the 
* as * writing ſaid in the hearing of all preſent, I do nominate and 
theſe words, I appoint the ſaid Philip Owen (viz. the plaintiff) to be clerk 
nominate and of the peace according to the act of parliament; that Mr, 
be clerk of the Owen was admitted, and took the oath according to the act, 
peace and executed the ſaid office until September following ; that 
—— 5 the lord Winchelſea died, and the lord Sidney (now earl of 
good. Romney) was made cuflos Trotulorum of the county of Kent; - 
and that he nominated and appointed the defendant Saunders 
to be clerk of the peace by deed, quam4diu ſe bene geſſerit; that 
he was qualified, and was admitted; that the defendant diſ- 
turbed the plaintiff Owen in the execution of the ſaid office, 
Se. This caſe was ſeveral times argued at the bar by ſer- 
jeant Darnall and ſerjeant Birch, Cc. for the plaintiff, and 
by Gould and Wright King's ſerjeants for the defendant ; and 
now this 'term it was ſolemnly argued on the bench, And 
Pmwell juſtice for the defendant ſaid, that he would conſider 


Four things. 


/ 


wy x. The nature of this office, 4 POET 
2. If a office be grantable by parol, 
3: If this grant durante ben puis be good, - And, 
f 12 5 | 4 it 
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4. If the nomination of Owen by the earl of 7Yinchel/ea 
was good by parol. 

1. And as to the firſt point he ſaid, that it had been ob- The clerk of the 
jected, that this clerk of the peace was originally but a deputy Peace 2 = 
to the cles rotulorum, and therefore not properly an officer. „fer from the 
But he was of opinion, that he is, and was originally an of- cuſtos rotulo- 
fer, and not merely a deputy to the cuſlos rotulorum. The Wm: you 12 
ſtatute 12 Ric. 2. cap. 10. appoints wages for him, and there ent. Holt 288. 
he is called the clerk of the juſtices of peace; and he is in 
nature of an attorney general to the king. In 2 Hen. 7. 2. 
he is called the clerk of the peace. And though it was ob- 
jected, that the Statute of 1 Will. & Mar. enacts, that the 
cuſlos retulorum ſhall appoint the clerk of the peace with power 
to make a deputy; yet that (he ſaid) was needleſs, for the 
clerk of the peace might make a deputy by the 37 Hen. 8. 
cap. 1 / 3. and he does not derive his power from the cu/{os 
rotulorum, but from the act. So that it ſeemed very clear to 
him that it is an office. 

2. As to the ſecond point he (aid, that the 21 Hen. 7. 37. cane! b. 
is an expreſs authority, that an office cannot be granted retained for life 
without deed, eſpecially if it be an office for liſe. A ſteward by parol. Semb, 
of a court for life is not retainable without deed, but a ſte- . & — 2 
ward may be retained for years by para]; but ſuch a one is 926. Co. Lit. 
not properly a ſteward, for he cannot take ſurrenders out of $1-b.Co.Compl. 
court, but he may hold a court, or take ſurrenders in court, how nh. 
1 Leon. 227. Godb. 142. Dier 248. a. pl. 79. | though he may 

or years. ut 
fuch fleward cannnt take ſurrenders out of court. R. cont. Co. Jac. 526. Semb. — 4 Co. 30. 
a. D. cunt. 4 Co. 30. b. Co. Compl. Cop. . 45. Ed. 1764. p. 204. & Co, Litt. 59+ a. 13 Eds 
n. 6. ſee alſo poſt, 660. Co. Litt. 38. a. 13 Ed, n. 5 ante 76. Com. 34. 


Objection. The King by parel nominated JW; to be clerk 
of the crown. 2 Anderſ. 119. Dyer 150. b. pl. 1, 


Anſwer. The quzſtion there was, whether the perſon was 
capable, and not whether the King could grant without deed. 
And it is probable, that the party obtained letters patent. af- 
terwards, But if the caſe there be looked upon as an autho- 
rity, that the King can grant an office for life by parol, it is 
an extraordinary caſe ; for that the King cannot grant an of- 
hice without deed is very manifeſt. And the admiſſion there Admiſſion of an 
cannot make the party an officer, for that is only to admit — = 
him to the exerciſe of it; ſo that it muſt be ſuppoſed, that merely a power 


" had letters patent, or otherwiſe the caſe there cannot be f <xercing it, 
aw, ' 


3. As to the third point he ſaid, that after the ſtatute of 
37 Hen. $. the cuftos rotulorum might grant the clerkſhip of 
the peace durante bene placito, but ſince the new act 1 IV. & 
ar, it muſt be for life. For though there are no negative 
words in this laſt act, yet becauſe a grant quamdiu ſe bene geſ- 


ferit 
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ferit (which this new act appoints) is contrary to a grant dy. 
| rante bene placito (which was allowed by the former act) this 
A #4atote, tho? latter act is a repeal of the former, For where two acts are 
it contains no affirmative, though there be no negative words, yet the lat- 
| op nb Prmenys ter, being contrary to the former, amounts to a repeal of the 
mer ad with former. And this point was reſolved in the king's bench 
which it is Paſch 7 Will. 3. Comb. 317. 4 Med. 293. Holt, 190, after 
. ſeveral arguments. For the plaintiff Owen obtained a man- 
62. a. 2 wi, damus directed to the juſtices of peace of Kent, to reſtore him 
146. ſee i to the office. of clerk of the peace; upon which they return. 
3 +00 ed this appointment of the plaintiff by the earl of Winchele, 
13th Ed. Y. durante bene placito, &c. and the court of king's bench reſolved, 
Str. 1102. that no peremptory mandamus could be awarded; for the earl 
Doug! 179. of  Winchelſea-bad but a bare authority by the act, to appoint 
the clerk of the peace guamdiu ſe bene geſſerit, and therefore 
not having purſued his authority, his appointment is void and 

not warranted by the act. | 


Odjection. But he ſaid, that it might be aſked, why, if 
Owen has been admitted according to this grant durante bem 
pflacito, he ſhould not belin for life, and the words durante bene 
placito rejected? As in 10 Co. 34. 4. it is held, that the appoint- 
ment of (maſter of an hoſpital during the will and pleaſure of 
the appointer, where he ought to be appointed for life, was 
good; for the words { will and pleaſure] ſhall be rejected as 
void); and when he is nominated, he is maſter by force of 
the letters patent. And why not in this caſe? But to this 
he anſwered, that there was a difference between the maſter- 
ſhip of an hoſpital and an office. The firſt is in nature of an 
incumbency, and the maſter as ſoon as he is appointed, with 
his brethren, hath the whole eſtate in him, and may main- 
tain a writ of right. x Vent. 151. And it is repugnant to 
appoint any limitation, for by the grant he hath the whole 
eſtate.” ' Dav. 45. a. ö. If the King grants, and limits no 
eſtate, it is void; but in the caſe of an incumbency ſuch a 
grant in the King's caſe is good, becauſe it is not capable of 
a limitation, nor is grantable in reverſion ; but an office is ca- 
pable of a limitation, and the grantee has no more eſtate in 
him, than it pleaſes the grantor to limit. And ſo there is 4 
difference, 5 $3: 


4. As to the fourth point he held, that this nomination by 

parel was not good, for he ſaid, that it is a rule in law, that 

incorporeal eſtates will not paſs without a deed. Uſes at 

common law might be created by parol, becauſe the law took 

no notice of them, but ſince the (a) ſtatute no uſe will ariſe 

An uſe cannot by parel. Pop. y. In ſome caſes offices are grantable with- 

be created by pa- out deed, as where in corporations the officers are elected, 

| oy 8 becauſe the election is notorious enough; but Where the 
IAA (a) 27 H. 8. c. 10. 

mayor 


ſ. 7. 


— 
— 
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mayor of a town, or a particular perſon, has power to no- 
minate an officer, it ought to be by deed. 


Objection. That in this caſe the cu/fos rotulorum bad but a 
power, and this might be executed at common law by pars, 
28 where an executor had had lands deviſed to him to ſell, 
be might ſell by paro/. 19 Hen. 6. 23. G. Lit. 113. 4. 


Anſwer. The executor might ſell in that caſe by para, 
becauſe the grantee was in by the will, and had no need to 
make a title by the executor, but might plead that he was in 
by the will, and give the power in evidence. But in' this 
caſe no man can make a title by the a& of parliament, but 
muſt ſhew in pleading that the cuſtos rotulorum appointed him. 
But a power cannot be always executed by parol, for the king 
has no office in him, but a. power to grant and nominate, 
yet this muſt. be by deed ; and why not in the caſe of the 
cuſtys rotulorum ? | | 


Odjection. A preſentation may be by parol. Co. Lit. A preſentation 


| to a living b 
120. 4. Ce. Jac. 248. | parol is good. D. 


Anſwer, That is but a bare nomination, and the biſhop 26a. — 2 


for good cauſe may refuſe. But in the caſe of a donative it wag — 
muſt be by deed. The ſame law in the caſe of the maſter- fl. Com. — 
ſhip of an hoſpital. And the reaſon is, becauſe it carries a 
freehold incident to it. Now the grantee of this office hath 
a freehold, and ſo it was adjudged Paſch. or Trin. 3 Will. 
& Mar. Harcourt v. Fox (4 Mod. 167. Comb. 209. 12 Med. 
41. Holt. 189. and very much at large, 1 Show. 426. 506: 
516.) where the caſe was thus; the earl of Clare being cu/os 
ratulorum of the county of Middleſex, appointed Harcourt te 
be clerk of the peace for that county quamdiu ſe bene geſſerit, 
and afterwards the earl of Clare was removed, and the earl 
of Bedford made cuſtos rotulorum, who nominated Fox; and it 
was adjudged in the king's bench, that Fox was not well 
nominated, becauſe Harcourt being nominated to hold this 
office quamdiu 7 bene geſſerit, his office did not determine by 
the removal of the cu/fos rotulorum, as it would have done 
before the ſtatute of 1 Will. & Mar. and this caſe was af- 
firmed in the houſe of lords. Sho. P. C. 158. In auditor 
Curle's caſe, 11 Co. 4. 4. the words of the act were, that 
the king ſhould name, &c. and reſolved, (a) that it muſt (a) Vide Fiteg. 
be under the great ſeal of England. And it is all one with go. 290 
the word grant. And though it bas been objected, that this 
was, becauſe the king is tied to circumſtances by reaſon of 
the dignity of his perſon: Anſw. That was not conſidered The king may 
at all in the caſe. If A. deviſes Dale to ſuch perſon as the CE 
king ſhall name, here the king may nominate by parol; ſo nominatios as 
the king may preſent to a church by parol, becauſe the pre- — 28 
ſentee is in by inſtitution and induction. Quare imp. 60. P. acc. CoLitt, 
120. 2. Cro. 
dc. 249, 1 Brownl. 162. Moor. 874. or his menial attendants. 
Vox. I, * M 1 So 
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But be cannot 
paſs an in ereſt 
from himſelf but 
by deed. D. acces 
Dr. and Stud, 
Dial. 1. c. 8. 2 
Bl. Com. 346. 


maſterſhip of the hoſpital was. 


ment ought to be given for the plaintiff, becauſe, the nom!- 
| 2 was good by parol, And he ſaid, that he would cos- 
. cr, ys 


The proper 


mode of - 
ing — 
ſreeholde is by . 
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So the king may retain a chaplain by parol. Cre. 2E. 424, 
Moor. 193 But where there is an intereſt derived from him 


it cannot be by parol. And the king has the ſame power in 
taking a8 giving. 7 Co. 12. a. 


But if there is a bare power in any one, this may ſome. 
times be executed without deed ; as where the chief juſtice 
of the common pleas appoints-an officer, if a memorandum be 
made of it, it will ſuffice. But that is not like our principal 
caſe. Beſides that the inconvenience will be great, if a free- 
hold be ſuffered to paſs by parol; for then a nomination at 
dinner, or at drinking, will be ſufficient to transfer a fre- 
hold, which will be inconſiſtent with the rules of law, which 
require greater ſolemnity in paſſing ſuch eſtates, to the end 
that the fact may be no:orious ; which deſign of the law, if 
this be permitted, will be totally fruſtrated : for which resſom 
he concluded, that judgment ought to be given for the de- 
fendant, | 

But againſt this it. was - wr by Treby chief juſtice, and 
Niwill juſtice, for the plaintiff. And Treby chief juſtice (aid, 
that he would conſider, whether the grant by deed was good. 


1. As to the firſt he ſaid, that he would ſubmit to the teſo- 
lution of the king's bench in the caſe of Rex v. Owen upon 
the mandamus, that it was not good; though it ſeemed to him, 
that 10 C. 34. was againſt that reſolution ; for here the 

words {during pleaſure} will be void, as they were there; 
and the diſtintion which his brother Powellbad made, would 
not aid it; for in this caſe that nomination by the cuffs; n- 
tulorum, fince the ſtatute has enacted that it ſhall be quamidia 
ſe bens. geſſerit, is as incapable of any other limitation, as the 
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2. But as to the ſecond point he was of opinion, that judg- 


1. What a grant is. 

2. What a nomination is. 

3. This office. And. . 

4. Authorities and objeQions, | 
| 1. As to the firſt, he faid, that a grant is 2 gift in 
writing, by which an incorporeal freehold, &c, ought to k 


conveyed, as rents, &c. Weſt” s Symboleagr. lib. 1. part 2. / 20. 
by livery. D. ace, 2 Bl. Com. 317- Co. Lit. 9+ as | 


And 
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And corporeal inheritances were paſſed by livery and feoff- 
ment. All inheritances according to the general rule may 
paſs by one of theſe means, and the law has not appointed a 
third. But the king in reſpect of his perſon muſt grant by 
letters patent, and cannot make a feoffment by parol. 


* 2. As to the ſecond, nomination is a declaration by words, 
he whether the words be in writing or ſpoken, If A. grants a 
ipal leaſe to B. for ſo many years as 7. S. ſhall name, 7 §. 
Way may nominate by parol. Cuſtom that the lord admiral may 
0 nominate and appoint by parel a regiſter of the admiralty 
"22 court, is good by the opinion of the court. Dyer 152. b. pl. 
Nick 9, 153- 4. Pl. 10. Cc. Bendl. 30. pl. 89. If a nomination by : 
. paral is good by cuſtom. 44 multo fortiori it is good in caſe of 

1 if an act of parliament. Then it is here, as. much as if the 
2 act had ſaid, that the nominee of the cu//os retulorum ſhould 
"as, have the office during his life; ſo that after the cuſles rotulorum 
has nominated, the nominee is in by the act. | 
101 3. The original of this office of cu/fos rotulorum is not very 
ſaid, clear; but in probability the truſt of the conſervation of the 
ood. rolls was committed to one of tne juſtices of the peace, and 

| then he was called cu/tos rotulorum ; and probably by the con- 
reſs- ſent of his brethren he nominated the clerk of the peace. 
upon He is called ſo 13 Hen. 4. 10. pl. 33 And in Dier 175. ; 
him, b. þl. 26. it is ſaid, that it ſeems in reaſon, that the juſtices 

- the were before clerks. 12 Ric. 2. cap. 10. calls him clerk of 
ere; the juſtices, and appoints. him wages. 2 Hen. 7. 1. firſt 
vould makes mention of the cles rotulorum; then comes the 11 
1 . Hen. 7. cap. 15. and appoints two juſtices of the peace to 
LY controul the eſtreat of the ſheriffs, who ought to be named 
is the by the cuſtos rotulorum,” err 

Before the 37 Hen. 8. cap. 1. the clerk of the peace was 

judg- conſtituted by parol only, and that without deed, as the pre- 
=o amble implies by the uſe of the words { nominate and appoint], 
cou - 


When the preamble mentions the king, it makes uſe of the 
word [grant] when of the cu/os rotulorum, it makes uſe of the 
words [nominate and appoint;] which, as before is ſhewn, 
is by parol, The cuſtos rotulorum might nominate the clerk 
of the peace for a lels time, than he was euflos rotulorum, but 
not for > longer time; and the cuffos rotulorum himſelf was 
but at the will of the king. And after this ſtatute of 37 Hen. 
8. he might be nominated by pare/, of at leaſt the one way - 


or the other, for acts of parliament ought to be taken in the 
vulgar ſenſe, 108 2 e 

rift u | 

; tobe The ſtatute of 1 Null. & Mar. makes uſe of the words 


. 200. [10minate and appoint,] which ought to be expounded ac- # 
cording to the expoſition of the comm law ; ſo that now 


M 2 ſince 


A ſtatute in aid 
_ of a cuſtom ſhall 
be conſtrued as 
the cuttom it - 
ſelf, if it came 
in queſtion 
would, Vide 


poſt, 201. 


ſtrued as the common law would conſtrue it, which is by 


parol. a 


mon pleas may nominate an officer, who ſhall be in for his 
fore in this preſent caſe the clerk of the peace after nomins- 


| before, that freeholds and inheritances will paſs by cuſton 
without deed by para; as where lands are deviſed by cuſtom, 


erat in 
Laſt. 425 · 5 


ſhip of aſſiſe by deed. 


_ a cuſtom, and yet may not be* abſolutely n ry. 
| Quart impedit, Prochein avoidance 1. If u cuſtom then has 


by ſome cuſtoms before. So in this caſe the ſtatute uſes 


who is to continue in his office for looger time than he who 
conſtitutes him is to continue in his; this muſt be by cuſtom 


is a will, yet it is no deed. So the clerks of aſſiſe are not 


dy grant, for they have a freehold, while the juſtices bat 
'but an eſtate at will, / 
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ſince the new ſtatute nomination by parol is good, for the 
act had no deſign to alter the conſtituting of this officer, in 
which the word [grant] is omitted, and perhaps de induftria. 
And this way of nomination continued, notwithſtanding that 
it is now made a fiechold. 


y 
t 


4. The common law allows nomination by parol, and ef. 
ially of under officers. Dyer 114. b. pl! 63. Faux the 
filazer was diſcharged by dare, though it ſeemed to him, that 
this was hard. The chief juſtice, who is in by grant of the 
king, by cuſtom may nominate a clerk, Cc. who may have 
4 greater eſtate than the grantor. So it was in the caſe of 
the regiſter of the court of admiralty. When a ſtatute makes 
uſe of words, which have relation to a cuſtom, they ought io 
be interpreted accordingly, as if the cuſtom came in queſ- 
tion, it ſhould. be interpreted. And therefore the (a) flatute 
of wills inſerted the words [in writing] for otherwiſe a de- 
viſe by parol would have paſſed lands, as they were paſſable 


the words nominate, &c. and therefore it ought to be con- 


Beſides, where an officer can conſtitute another officer, 


or act of parliament. For by the common law no man can 
grant the acceſſary, for longer time than he hath intereſt in 
the principal. 1 Koll. Abr. 511. l. 8. 13. But by virtue of 
a cuſtom or ſtatute he may. As the chief juſtice of the com- 


life ; or the lord of the mannor for one day may grant, 
and the grantee by the cuſtom ſhall be in for his life. There- 


tion is in by the act; and without doubt an act of parliament 
is not inferior to a cuſtom in efficacy, But it has been proved 


there is no livery to paſs them, nor deed ; for though there 


(a) officers by Mm. 2. but by cuſtom, nor can they be in 


Objection. That in that caſe the juſtices grant the cler 


| Anſwer. A writing ſealed and delivered ma be part 


( 32 H. $8. c. 1. and now ſee 29 Car. 2, Co 3. .. $+ 
* much 
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nuch power, much more has an act of parliament; and fince 
the legiſlators have omitted the word grant in this act, the 
court ought not to put it in. 


As to the admiſſion, he did not believe that neceſſary, be- 
cauſe the act makes no mention of it; nor is the entry upon 
record more material, than as it amounts to an evidence. 


As to Dyer 150. 2 Anderſ. 119. he ſaid, that though they 
were authorities for him, yet ſince it was but a ſingle caſe, he 
did not rely much upon it. | 


Objection. The words of the act in auditor Curle's caſe 
were nominate and appoint, and yet the king executed it by 
grant. 


* 


Anſwer. Where the king, his heirs or ſucceſſors may no- 
minate, this raiſes an inheritance in them, and they may well 
derive an eſtate of an inheritance out of them; but that does 
not hold place in our caſe, and therefore the caſes differ. 


Objection. It is not policy to permit freeholds to paſs 
without ſolemnity, Cc. 


Anſwer, It is true, that Doctor and Student, Perkins, Lite 
teton and Coke, ſeem to ſay ſo; but yet a rent may be aſſigned An affignmen 
for dower by parol. or rent for owelty of partition, Perk. ſed. — — 


62, Co. Lit. 34. b. 169. 4. Hob. 153. Littlet. ſeft; 251, 2. tition by parol, 


„Sed vice 
29 Car. 2. c. 3. f. 1. & Co. Litt. 169. a. 13th Ed. n. 4+ Vide March. 7. pl. 15, 


Objection. Non conſſat to what act of parliament the earl 
of Winchelſea referted himſelf. | 


Anſwer. It muſt be intended the firſt of Mill. & Mar. for 
that act in effect, as to this purpoſe, repeals the act of Hen. 8. 
(which point Powell juſtice agreed.) | 

g | 

And for theſe reaſons, by the opinion of theſe two jud 

againſt Powell juſtice, judgment was given for the plaintiff, 


Note, that Powell ſonior juſtice was ſtrongly of this opinion 
of the chief juſtice upon the argument of the caſe at the bar ; 
but he died before this reſolution was given. 5. 


Afterwards error was brought upon this judgment in B. R. s. C. s. k. 467. 
where the caſe was argued ſeveral times. And afterwards 2 
Halt chief juſtice pronounced the opinion of the court, 1. ä 
That the clas rotularum * the clerk of the peace 199. 


o 
% 
N 
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tion 1699, this laſt judgment was reverſed, 200 udgment 
of the common pleas affirmed for the benefit Mr, Own, 
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by parel. © For when the act of 1 Will. &. Mar. ſays that the 
cuflos rotulorum ſhall appoint, and he does it accordingly, it 
is but the execution of a power, and not properly a giant; 
for every grantor ſhould have an intereſt to grant, but the 
euftos rotulorum has no intereſt, at moſt but at the will of the 
King, and therefore he cannot transfer an eſtate for life. Te- 
nant” for life of a manor or park makes a bailiff, or parker 
for life; it muſt be by deed, becauſe it is a grant ; but it is 
determined by the death of the tenant. for life. If a man 
makes leaſes for three lives, there muſt be livery ; but if te- 
nant for life with power to make leaſes for three lives makes 
a leaſe accordingly, livery is not neceſſary.” If a man deviſes, 
that his extcuters ſhall ſell land, &c. ſale may be made with- 
out livery. The ſame law if a man deviſe that his executors 
ſhall grant a rent, they may do it without deed. Co. Lit. 
113. Many corporations have power to make a town clerk, 
and they create him by election; and the town clerks have 
freeholds, and may have afliſe, if they are diſturbed. (Note, 
that Mr. Criſpe ſaid that in London they create the town clerk 
under the common ſeal, but per Holt it is not neceſſary.) 1. 
No law requires no nomination to be by deed. And Dyer 
150. is a caſe in point, that [nominate ] does not import 
a grant by deed in a cuſtom, much leſs does it import it in an 
act of parliament. But, 2. All the court, was of opinion, 


that this was not a good appointment. 1. Becauſe it does 
not ſay, that the earl of WYinchelſca appointed Mr. Owen to 
de clerk of the peace of the county of Kent, nor in truth of 
any other county. Objection: Theſe words muſt be ex- 


pounded according to the circumſtances. Anſwer : That 
will be dangerous to the plaintiff, for then notwithſtanding 
the finding of the jury theſe words muſt refer to the deed. 
2. He nominates Owen clerk, according to the act of parlia- 
ment. The a& appoints three things to be done. 1. To 
appoint the | officer. 2. To limit the eſtate. |. 3. To ſhev 
how it ſhall or may be executed, viz. by deputy. Now beie 


the cuffos ro/ulorum has not done anyone of them, and there- 


fore this being a bare authority not purſued is void. 3. lt 
is uncertain what act the cu/ios rotulorum intended, for there 
are two of them, that of Hen 8. and that of Will. & Mer. 
4. The verdict is contradictory, for the words [do nominate 
and appoint the ſaid Philip Owen} muſt refer to the deed, for 
no Owen is mentioned before but him. Ang therefore for 
theſe reaſons all the court were of opinion, that this judg- 
ment ought to be reverſed; and the judgment was te- 
verſed accordingly'Trin. 10 Will. 3. B. K. And after- 
wards upon (a) error brought in parliament in Hilary vact 


A . 


who died within three or four days. after this judgment wi 
given in parliament, 7 

(«) See the t Lill. Ent. 278. 

aflignmen | | 27 Kempe 
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Kempe, ver/. Crews. 


8. C. Lutw. 1577. Pleadings, Lutw. 1573. vol. 3. 134+ 


RES PDA S8 for his cloſe broken, called Braadcliſc in 
Devonſhire, and for taking and impounding three cows, 
tc. To all, beſides the taking and impounding, the defen- 
dant pleads not guilty ; and as to that, he ſays, that he was 


that he demiſed to Williams for part of the term, rendring 
rent; and for rent arrear he took the cattle in the place 
where, &c. as a diſtreſs, &c. The plaintiff replies, that 
the cattle were not levant and couchant ; upon which iſſue is 
taken, and verdict for the plaintiff, And Darnell ſerjeant 
moved for a repleader, . becauſe this was an immaterial iſſue. 
For if the cattle weie upon the land, though they came by 


levant and couchant. Co. Lit. 47. b. But if this rule is laid too 
general, yet this difference will reconcile all the books ; if 
the cattle are treſpaſſers upon the tenement, the leflor may 
diſtrain them .for rent, though they were not {vant and 
couchant ; but if they enter into the land by the tenant's de- 


be levant and couchant, before they are liable to diſtreſs for 


takes notice of theſe books and others, and ſeems to make 
this diſtinction. | 


Gould king's ſerjeant for the plaintiff: The iſſue is not 
immaterial. For though Cette lays down a rule, that cattle 
which come upon the land by eſcape may be diſtrained for 
rent, yet the books there cited do not warrant this opinion. 
* the difference is between an ancient ſeignory and a rent 
le novo. All the books that Cote cites are of an ancient ſeig- 
nory, and there the lord may —— he finds upon the 
land. though the cattle have not been /zvant and conchant, 
And it is reaſonable, becauſe the lord has no other remedy 
but diſtreſs, for he cannot have an aſſiſe until the tenant makes 
reſcous, &c, Beſides, that ancient ſervices were ſmall, and 
for this reaſon the miſchief was not ſo great! But on the 
other hand it would be very miſchievous, if the leſſor might 
difrain the cattle of a ſtranger, before they were levant and 
couchant, For if a man reſerves a rent greater than the value 
of the land, it would be unteaſonable that the cattle of a 
tranger coming in by eſcape ſhould be reſponſible for it. Be- 
lides, that in this caſs 

leſlee, but the lord could not have debt againſt his tenant. 
And this difference het ora by Djer 315. b. 


poſſeſſed for a long term of years of the place where, c. 


eſcape, they may be diſtrained for rent, though they were not 


fault, becauſe the fences were not repaired, there they muſt 


rent. 41 Edw. 3. 26. b. 22 Edw. 4. 49. 1 Roll. Abr. 668. 
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Ui. 


Intr. Hill. Will. 
3 . B. Rot. 
1684. 


If an iſſue could 
have been mate 
rial, it hall be 
intended after 
verdict that it 
w:8 ſo. Vide Str. 


273. 
The cattle of 2 
ſtranger may be 
diſtrained for a 
mocern rent ſer- 
vice the inſlant 
they come upon 
theptemiſſes lia- 
bletu thediftreſs, 
if they came 
thereon eitherby 
the default of 
the owner, .D. 
acc. 3. Bl. Com. 
8. Co. Lit. 47. 
b. 13th Ed. n. 3. 
Sed vide 2 Leon. 
7. See alſo 2 
Vern. 131. or 
with hisconſent, 
D. acc. Cro. 
Eliz. 550. 3 Bl. 
Com. 8. See alſo 
2 Vent. 50, 3 


Lev. 260. Pr c. 


Chan. 7. 2Vern, 
129. but 9 147 
through the 
default of the 
tenant, not until 
after notice. R. 
acc, Dyer 317. b. 
pl 9. U. acc. 3 N 
l. Com. 9. (o. 
Litt. 47.b. 13th 
Ed. n 3. R Gont, 
þ 4 Saund, 289, 
Where a defen- 
dant juſtifies ta- 
king the cattle 
of a ſtranger as a 
diſtreſs 'for rent, 
a replication ge- 
nerally that they 
were not levant 
and eouchant 
will be bad upon 
demurrer, but 
unexcer tionable 


after vetaict. 


the leſſor might have debt againſt his 
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El. 552, by Walmeſley, and 2 Leon. 7. by Manwoed. And 
Doctor and Student Dial. 1. cap. 7. Ed. 1721. fol. 27. ex- 
preſsly contradicts Co. Lit. 47. ö. And Palm. 43. Lacy's caſe 
ſays, that when cattle eſcape, and the owner retakes them 
upon freſh ' purſuit, there are not diftrainable for rent; 
otherwiſe if they had been /evant and couchant. In Hil. 20 
& 21 Car. 2. C. B. Rot. 1170 Colwell v. Milnes, a caſe in 


point. There the plaintiff brought treſpaſs for the taking of 


his horſe ; the defendant juſtified the taking of it for a diſtreſs 
for arrears of rent incurred upon a demiſe by the defendant 
of the place where, c. to the plaintiff; the plaintiff replied, 
that the horſe was not levant and couchant; iſſue thereupon, 
and verdiCt for the plaintiff; and Paſch. 21 Car. 2. ſerjeant 
Seys moved in arreſt of judgment, that this was an immate- 
rial iſſue; and then ab/ente Wild juſtice, the court ſeemed to 


| Incline to that opinion; but Trin. 21 Car. 2. Wild being 


preſent in court, the plaintiff had judgment by the opinion of 
the whole court. | 


But admit that this had been ill upon demurrer, yet ſince 
here the defendant has taken iſſue upon the replication, and 
verdict is found for the plaintiff, the defendant has ſlipped his 
opportunity, and the plaintiff ſhall bave his judgment, And 
he cited 2 Roll. Rep. 241, Gwyn verſ. Davenport. and Cre. 

ac. 44, Francis 4 Tringer, to prove that a collateral 
iſſue being taken and found for the plaintiff, though the iſſue 
is not good, yet the plaintiff ſhall have his judgment, becauſe 
the defendant ſhould have avoided the ill replication by plead- 
ing. And in Michaelmas term laſt paſt Powell juſtice was 
of opinion, that in caſe of an ancient ſeignory the lord may 


ſeigniery,thelord diſtrain cattle for the ſervices, which came in by eſcape, 


may diſtrain 
whatever cattle 
he can find on 


though they were not levant and couchant, although it be in 
default of the fences, which the tenant of the land ought to 


the lagd. D. acc, maintain, becauſe the lord has nothing to do with the re- 


2 Saund. 290, 
Gith. on Dif. 
Co fo . % 2d 
Ed. p. 34. and 
fee 2 Roll. Re 


pairing of the fences. But in caſe of rent reſerved upon a 
leaſe for years the leſſor cannot diſtrain ſuch cattle, until they 
be levant and couchant ; for if the leſſor had had the land in 


124. Sed vide his own. hands, he ought to have repaired the fences; 


Cu, Lite, 47. b. 


th Ed. 9. 3. 


1 


and when he puts in a leſſee, he ought by covenant, &c. to 
oblige him to repair. And therefore in that caſe if the law 
would allow the leſſor to diſtrain the cattle of a ſtranger, 
which come in by eſcape, before that they be lwwant and 
couchant, it would be in effect to allow a man to take advan- 
tage of his own wrong. Therefore the opinion of Cle can- 
not be maintained ſo generally, no book warranting it, un- 
leſs 10 Hen. 7. 21. l. Therefore it muſt be intended, that if 
the cattle come in by default of the owner" of the cattle, then 
they may be diſtrained, before they be lvant and couchant 7. 
Hen. 7. 1. 15 Hen. 3. 17. but if in default of the tenant of the 
land, there they cannot be diſtrained until they have been can 
and couchant ; that is to ſay, for rent upon leaſes for re” 


/ 
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Hen. 7.17. And in ſuch caſe the leſſor ſhall not take the cattle, 
before that he has given notice to the owner that they are upon 
the land liable to his diſtreſs. And if the diſtrainer chaſe 
cattle in a place liable to bis diſtreſs, and gives notice to the 
owner of the cattle, and he does not come to take them 
away, they are now become diſtrainable. But in caſe of di- 
ſtreſs by the ancient ſeignory aforeſaid, the owner may pre- 
vent the diſtreſs by making freſh purſuit. 15 Hen. 7. 17. 
2 Koll. Rep. 124. Gill v. Gawen. But in this caſe nothing 
appears of any default in the fences ; but the plaintiff has only 
replied that the cattle were not ſevant and couchant ; but he 
ſhould have gone on and ſhewn the default in reparations by 


the tenant; and then if the verdict had been for the plaintiff, 


he would have had his judgment. But now the juſtification of 
the defendant isprima facie a bar; to defeat which the plaintiff 
only ſays, that the cattle were not levant and couchant ; which 
may be true, and yet the juſtiſication good; for notwithſtanding 
any thing that appears in the caſe, the cattle were diſtrain- 
able, though they were not /evant and couchant. And there- 
fore it ſeemed to him, that the iſſue was immaterial. But 
he ſaid, that it might be a queſtion, whether it was not aided 
by the ſtatutes of jeofails? for if it has but the ſemblance 
of an iſſue, it ſhall be aided; and that might be the reaſon 
of the judgment in Colwell and Milnes caſe. 


But per Treby chief juſtice, where the cattle eſcape aceĩ- 
dentally, there they are not diſtrainable, until they have been 
kvant and couchant ; but if they eſcape by default of their 


owner, they are diſtrainable the firſt minute, But in this 


caſe it does not appear, by what means they came into the 
plaintiff's land. Therefore ſince the defendant has taken 
iſſue upon the levancy and couchancy, it muſt be intended 
after verdict againſt him, as much as if he had ſaid that be 
will admit that they came in by ſuch means, whereby the le- 
vancy- and couchancy ſhould be material, to intitle him to 


the diftreſs. But if the defendant had demurred upon the re- 


plication, then it muſt have been taken more ſtrongly againſt 
the plaintiff, and then it would have been ill. Or otherwiſe 
the defendant might have rejoined, that the cattle came in by 
the plaintiff's default. But now after this iſſue it ſhall be ta- 
ken more ſtrongly againſt the plaintiff, And (by him) if 4 
7 is to be awarded, the replication not be ſet 
= — ed, p 


aude, but only the firſt jeofail, which was the taking of iſſue uon a replesder 
upon it by the defendant. But (per Powell juſtice) the re- all the pleadings 


plication is part-of the iſſue, and ought to be ſet aſide if a 
repleader is granted ; for when a repleader is awarded, no er- 


ſhall be rectified. 
R. acc, 6 Mod. 


2. vide Coup. 


ror ought to be leſt upon the record. And therefore if the 30. 


declaration be good, and the bar, replication and rejoinder 
il, if a repleader be awarded, all ought to be ſet aſide but the 


- 
* 


* 
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declaration. And judgment was given for the plaintiff, un- 
leſs cauſe ſhould be ſhewir to the contrary the firſt day of this 
Hilary term. At which day Darnell argued, as he had argued 
before, that this was an immwateri4 iſſue, and that upon a 
repleader they ought to begin where, the firſt fault is made, 
and that is where the immaterial iſſue is tendered and not 
where it is taken. 21 Hen. 6. 14. 7 Hen. 7 3. 22 Hen, 
Aepleader ſhall 6. 19. Lang 5 Ed. 4. 108, Bro. Repleader 18, 21, 31, 35. 
never be granted Aud he ſaid, that the difference is, that if the verdict pallcs 
in favour of the . + cif * a 775 

perſon who made àgainſt him who made the firſt fault in pleading, there no re- 
the firſt fault in pleader ſhall be granted; but it is otherwiſe if it paſſes for 
— — him: which diſtiaQtion is warranted by is Hen. 7. 4. Bro. 
Burr. 292. vide Repleader 23, 24. 24 Hen. 6. 57. Hob.” 

Dougl. 380, Salter. Now in this caſe the plaintiff made the firſt fault in 
719. / pleading, and the veidi& paſſed for him, and therefore a re- 


leader is grantable. And the reaſon, why it was denied in 


e caſe of Cokvell and Mines, might be becauſe the plaintiff 
perhaps prayed it himſelf, becauſe be did not think the da- 
mages good that were given by him; but here the defendant 
prays it. - But it was adjudged by the whole court, that 
no repleader {hould be awarded. For it is not totally an 
immaterial iſſue ; for perhaps the defendant chaſed the cattle 
upon the land liable to his diſtreſs, and then levancy and 
couchancy is material ; and the court will intend, that it was 
ſo after a verdict. And therefore judgment was given for 

_ the plaintiff. | 


Bellaſis ver/. Burbriche. _ 
S8. C. Lutw, 214. Pleadings, Lutw. 213, Vol. 3. 177» 


In cafe for be NAS E for reſtous. The plaintiff declares, that he the 
reſeve of »i- I 2oth'of March, 1692, demiſed a meſſuage and lands ly- 
ſreſeimtended Ig i Holme, Berkley, and North B. in Yorkſhire, to Rebin- 
tiff need notſtate en, for one year, and ſo from year to year, 'quamdiu ambabus 
os > eq mag partibus placuerit, rendering 12 1. per annum "rent, ſo long as 
ſtreſs. ets OY leſſee ſhould oerapy — premiſſes; that Pre in, _ 
rent became due imiſſionis intravit, et fuit inde poſſſſonatus; and that the plain- 
—— A Rs 20th of (lords ls en five quafters of bar- 
— Nor, Jey, Cc. in et fuper præmiſſa dimiſſa nomine diſtrictionis, for rent 
A Jy Oc. i fuer pre 5 F 20 8 
— 8 one year and a half ending at Michaelmas 1694, and that 
— plaintiff impounded this corn in quodam horreo premiſe- 
ſhew an\ thing rum, and had à deſign to ſell it according to the ſtatute; but 
- more than the the defendant the 26th of November at Holme aforeſaid the 
. * ane may Cori in the batn being did reſcue and carry away, Not guilty 
.come from the *pleaded. Verdict for we plaintiff. And in Mic baelmat term 


vill whore h belt paſt Wright ferjeant" moved in arreſt of judgment diem 


reſcue was, wi 
Pr. tions. 
out ee ee ds. 


ther the vil! as ban 125 * | A 
here the demi the 4; 2 _ 
Rk ene eee 


two years, and af? t will. 8. C Salk. 413. pl. 2. R. acc. poſt. 280, D. acc. Co. Litt. 45+ b. 


© 
1 


Sed vide Salk, 413. pl. 4. poſt. 708. Salk, 414. pl, 6. 1 Term Rep. 161, 262, 380, Bl. rc 
3 . ; 1. * 
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1. Exc. That the plaintiff has not ſaid, that he gave no- 
tice of this diſtreſs, and without notice he could not fell it 
by the ſtatute. Sed non allecatur. For the plaintiff does not 
ſay that he ſold it, for the reſcue prevented the ſale, but that 
he intended to ſell ; ſo that if the defendant had not reſcued 


the corn, the plaintiff might have given notice ſufficient to 


make legal ſale within the intent of the act. 


2. Exc. It appears that the plaintiff diſtrained for the rent 
of a year, after the year was determined, which he could not 
do, ſince it was but a leaſe at will. Sed non allocatur. For 
it was a good leaſe for two years, and after that at will. 


3- Exc. It does not appear, when the tenant entred, or 
how long he occupied. Sed non allocatur. For in caſes of 
leaſes for years the rent becomes due from the leaſe, and not 
from the entry; and he has no need to aver occupation, be- 
cauſe the leſſee is liable to pay the rent, whether be occupies 


or not. But in caſe of leaſes at will occupation muſt be 
averred, | 


4. Exc. In this very leaſe the words are, rendring rent ſa 
long as the leſſee ſhall occupy ; and then modus et conventio 
vincunt legem. Sed non allocatur. For {mce it is ſaid, that 
the leſſee entered virtute dimiſſionis et fuit paſſaſſonatus, it ſhall 
be intended after verdict, that he occupied for ſo long time as 
the plaintiff has declared, that the rent was arrear. 


5. Exc. That there is not here any good venue, for the 
demiſe is laid in three vills, Holme, Berkley, and North B. 
and the plaintiff ſays, that he took the corn i et ſuper dimiſſa 
p emiſſa, which extends to all the three, and that he impound- 
ed it in quodam horreo premiſſorum which alſo extends to all 
the three; and the whole is in iſſue, as well the demiſe, ta- 
king, Cc. as the reſcue, and therefore the venue ought to 
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Upon a leaſe for 
years the rent is 
p*yable tho' the 
leſſee never Oc. 
cupiesz contra 
upon a leaſe at 
will. S. C. Salk. 


209. Holt 199. 
cit. Doug). 44% 


come out of all three. And this is warranted by Cro. Ex. 


' b2o, Action v. Barham, which is a caſe in point. And it is 
manifeſt that the demiſe, &c, are in iſſue, for if there is no 
demiſe then there cannot be any rent, if no rent no diſtreſs, 


if no diſtreſs no reſcous. 2. This is not aided by the verdict 


by 21 Jac. 1. cap. 13. becauſe it is a penal action, and penal 


actions are excepted out of that act. It is a penal action, be- 


cauſe treble damages are given in it by the new ſtatute, which 
were not recoverable by the common law, And it is ſuch a 


penal action as the ſtatute of jeofails has no deſign to aid, as 


appears by 16 & 17 Car. 2. cap. 8. where debt for tithes is 
excepted out of the proviſo, by which it appears, that the 
parliament was of opinion, that otherwiſe debt for tithes 


* 
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would have been within the proviſo, and thereby excluded 

from the benefit of. that act, for the preventing of which they 

excepted it out of the proviſo. Now this action is not leſs 

penal than the action of debt, and conſequently is within the 

proviſo, ſince there is no exception to exempt it. And as to 

this point, the whole court was of opinion, that it was a pe- 

nal action. But Powell juſtice ſaid, that it would be a queſ- 

tion, whether penal actions ſhould be conſtrued to extend to 

caſes where the party grieved brings the action, or whether 

it ſhould be extended oniy to common informers. It was 

The party griev- adjudged in this court Tringy term. laſt, that whers the party 
ed is intitledto grieved brings the action upon a penal law, he ſhall have coſts, 
' . if he recover, but contra if it be brought by a common in- 
Vide Burr. 172 3. former. But as to the exception. of the venue, Lutwyche 
x Term Rep-71+- ſerjeant argued, that the venue was well laid, for which he 
8 176. cited C. Eliz. 619. Sydenham v. Robins, caſe for obſtruct- 
Anderſ, 116. ing of a way; the plaintiff declares, that he was ſeiſed in fee 
8 77. of a houſe in D. and that he and all thoſe, &c. had a way 
_n over the defendant's cloſe in B. c. Not guilty pleaded; 
the venue was from B. and objected, that it ought to have 

been from both vills; but adjudged good, for upon not guil- 

ty pleaded, the obſtruAion was properly in iflue ; but if the 

Hue had been upon the preſcription, it had been otherwiſe, 

And Mey q Banning's caſe, But this Hilary term the court 

gave their * that the venue was well enough. For 

though the demiſe, (which was of land in Berkley, Holme, 

and North B. rent, diſtreſs, c. were in iſſue at the trial, and 

ought to be proved ; yet the principal affair in queſtion, for 

which this action was brought, was the reſcue, which was at 

Holme, and from thence the venue came-well enough. And 

they cited Hab. 305, Strede v. Hartley. Hutt. 39, Clerk v. 

Waed. Cre. Fac. 513, Dalton v. Barnard. Cre. Eliz. 751, 

Leed's caſe. But'Treby chief juſtice ſaid, that he had a ma- 

nuſcript report of the caſe in Cro. Eliz. 619. 2 Roll. 614. 

and that by his report, which was much preferable to the 

printed books, that judgment was arrefted. But in the prin- 

a__ o_ judgment was given for the plaintiff for the reaſons 


Hool v, Bell. 


TA 8. C. Lutw. 1230. Pleadings, Lutw. 1227. Vol. 3. 139. 


| — org 7 EPLEVIN for horſes taken by the defendant in a place 

arent charge called The fable in Yorkſhire. The defendant made con- 
may a1 ener ulance as bailiff to Robert Knowles ; and ſhews, that the lord 
in the life of the Stafford was ſeiſed of the manor of Tinſley in Torkfbire, with 
teſtaror. Vide 32 the appurtenances in fee, whereof the place where, c. 1 
. og Pareply apd being e the fxth of Merch 22 Cer. 2. granted 
Ed, 617 162. b. to Francis s 2 rent - charge of. 604. per annum payable 
23th Ed. n. 1. | 
nnd fee all the learning on this ſobjeR 18 vin. 542, | 
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yearly, with clauſes of diſtreſs, in the manor of Tin- 


, for life, &c. that Francis Knowles made his will, 


2 made his brother Robert Knowles his executor, and 


died; that Robert Knowles proved the will; and that 
for arrears of this rent-charge, incurred in the life of the 
teſtator, the defendant, as bailiff to Robert Knowles, took 
theſe horſes in the place where, &c. as a diſtreſs, as in parcel 
of the lands and tenements prædicto Roberto Knowles ut execu- 
tori Franciſei Knowles ſecundum formam flatuti oneratorum et 
obligatorum. The plaintiff demurred. And Pemberton ſer- 
jeant for the plaintiff argued, that this avowry was ill; for 
the executor of tenant for life is not within the ſtatute of 
32 Hen. 8. cap. 37. For the ſtatute recites, that, foraſmuch 
as executors had no remedy by the common law for arrears 
of rent; this act gives them a double remedy, viz. diſtreſs or 
debt, But the executors of tenant for life had debt at com- 
mon law for rent incurred in the life of the teſtator. And 
therefore Co. Lit. 162. a. ſays, that tenant for life muſt be 
intended tenant pur auter vie, ſo long as cęſluy que vie lives in 
this act. 80 C. Car. 339, Turner v. Lee. the judges laid 
down a rule, that where the executor, &c. had remedy by 
debt at common law, this ſtatute did not give him diſtreſs. 
Therefore in the principal caſe the executor having remedy 
by debt by the common law for the arrearages in the time 
of the teſtator, who was tenant for life, he has no remedy 
by diſtreſs given by this act. Sed non allocatur. For per cu- 
riam, this act of 32 Hen. g. is a remedial law, and ſhall ex- 
tend to the executors of all tenants for life; and the law has 
been taken ſo always ſince the ſtatute, and has never been 
queſtioned. And the words of the ſtatute are general enough 
to extend to all. And in Cro. Elia. 332, Lambert v. Auſ- 
tin. this ſeems to be admitted, and therefore the rule in Cro. 
Cir. 339. ſo generally taken, cannot be law. 


2. Exc. The defendant has not averred, that the place 
where, &c. was in the ſeiſin of the plaintiff, before theſe 


. arrearages incurred; nor that the plaintiff claims by, from, 


or under him, who was tenant, and ought to have paid the 
rent, and by failure of this averment he bath put himſelf out 
of the benefit of the act; for the act gives the diſtreſs only 
againſt him who was tenant of the land, when the rent in- 
curred, or againſt thoſe who claim by from or under him; 
and that ſuch averment is neceſſary, Cro. Eliz. 547, Miles 
v. Willoughby, is exprefs, and the caſes of Andrew Ognel, 4 
Co. 48. J. and Edriche, 5 Co. 118. a. muſt be ſuppoſed to 
have had ſpecial averments, though the pleadings do not ap- 


| pear in the books, 


But as to this exception, Lutwyche ſerjeant argued, that the 
thing in its nature does not require a preciſe averment, be- 
cauſe it does not lie in the conuſance of the avowant, who 
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inde he need not 


aver that the 


locus in quo was 
in the ſeifin of 
the plaintiff or 
thoſe under 
whom he claims 
when the arrears 
incurred- 
Particularly if 
he ſtates that the 
grantor was 


ſeiſed in tee. 


| 
| 
| 
| 
| 


174 Hil: Term 8 & 9 Will. 3. 
was tenant when the rent incurred, but more properly in the 
. Tonuſance of the plaintiff, Beſides that the defendant has 
An eſtate of in+ ſhewn, that the lord Stafford was ſeiſed in ſee. Now an 
be preſumed to eſtate · tail ſhall be preſumed to continue, unleſs the contrary 
continue. D. appear, Platud. 193, 431. much more ſhall a fee be pre- 
3 ©: ſumed'to continue, A preciſe averment is not neceſſary, as 
a 2 by the caſe of Miles and Willoughby, Cro. Eliz. 54% 
ds; or there it being laid, that the heir of the deviſee was ſeiſed, 
et adbuc ſeiſitus exiſtit, it was held well enough. Now the 
defendant has ſaid, that the place where, Cc. was onerat. et 
obligat. to the diſtreſs of the executor ſecundum for mam flatuti, 
which neceſſarily implies continuance in the hands of ſome 
one, who claims under the grantor. And this Hilary term, 
after ſeveral arguments at the bar, the court gave their opi- 
nion, that the avowant has no need to ſhew that the land 
was in the ſeiſin of the plaintiff ; or that the plaintiff claims 
by, from, or under, him who was tenant when the arrear- 
ages incurred; but it is more natural, that the plaintiff (in 
. Caſe he is not liable) ſhew how be is not liable. The caſe 
of Miles and Willoughby is an authority, that a preciſe aver- 
ment is not neceſſary; and as that caſe is reported 2 Roll, 
Rep. 370, in Hungerford and Harriland's caſe, it is ſaid, that 
. a general averment was adjudged good. Now a general 
— — _— averment is not traverſable by the plaintiff, for that would 
ut ſuch an iſſue upon the avowant as the could not prove. 
Therefore in ſuch caſe the plaintiff ſhould have pleaded over, 
and ſhewn, what eſtate he had had; upon which the avow- 
ant might take iſſue. But the better way is, that the plain- 
tiff, if he is not liable, ſhew how he is not liable as afore- 
faid. And there is no precedent, that the avowant ought to 
make ſuch an averment.  Cro. Elia. 332. 8 Co. 64. b, 
 Fofler's Caſe. Winch Entr. 1015, And if the caſe of An- 
. drew Ognel had ſuch averment, as was ſuppoſed by the coun- 
fel at the bar, (the record of which cafe cannot be found) 
yet it would be but one precedent againſt many. And 
therefore judgment was given by the whole court for the 


avowant. | : 
Intr. Tan. 8 TJ [303576 wide | 
Sue FJ Grace Faux ver/. Barnes. 
Io Dower if the FJ OWE R. The tenant pleaded that the demandant's 
life of the baron buſband was in life. And iſſue thereupon. And it was 
ne tried in court by witneſſes. And court ſaid, that ver / 


by witneſſes. ſmall evidence would be ſufficient in ſuch caſe. 


ide Acc, 2 : & Ke 
Roll, Abr. 377. $73. 21 Vin. 19. 20. 3 Bl. Com 336, © 
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Soper verſ Dible. 
ff SUMPSIT upon a bill of exchange. "The. plaintiff 


declares, that ſecundum conſuetudinem et uſum mereatorum 
the acceptor is bound to pay, &c. without ſhewing the cuſ- 
tom at large. And the defendant demurred. And it was 
adjudged for the plaintiff, And per curiam, it is a better way, 
than to ſhew the whole at large. | 


Pinkney ver/. Hall. 


ASE. The plaintiff declares, quod infra hoc regnum 
Angliæ there is, and time whereof, &c. hath been a 
cuſtom, that if two merchants are partners jointly mer- 


for the payment of money by him and his partner mentione 
there to another or his order, that then both the partners are 
bound by the ſubſcription of that ſingle perſon; and that if 
the perſon, to whom this bill is payable, indorſes it payable 
to any other perſon, that then thoſe partners ought to pay 
ſuch bill upon notice, to him to whom it is made payable ; 
then the plaintiff ſhews, that J. S. and the defendant Hall 
were partners jointly M and that FJ. S. ſub- 
ſcribed a bill of 100 J. payable to Hutchins or his order by 
himſelf and his partner, and that Hutchins inderſavit billam 
prædictam ſolubilem to the plaintiff, that the defendant had 
notice thereof, and upon demand did not pay, Sc. The de- 
fendant demurred, | 


1. Exc. That the declaration being per conſuetudinem An- 
liz, Sc. was ill, becauſe the cuſtom of England is the law 
of England, of which the judges ought to take notice with- 
out pleading. Sed non allocatur. For though heretofore this 
has been allowed, yet of late time it has always been over- 
ruled; and in an action againſt a, carrier it is always laid 
per conſuetudinem Anglia, &c. 


2. Exc. Though lex mercatoria is part of the law of Eng- 
land, yet it is but a particular cuſtom among merchants ; and 
therefore it ought to be ſhewn in London or ſome other par- 
ticular place. Sed non allocatur. For the cuſtom is not re- 
2 any particular place. And Hardr. 485. it is 
as here. | 


5 3 Exc, It is not (aid, that the ſaid J. S. promiſed for the 
de endont and himſelf upon the account of trade, and it may 
, that it was for rent or ſome other thing, for which the 
Partner is not liable, Sed non allocatur. 


having 
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In a declaration 


upon a bill otex- 
change there is 
vn no occaſion to 

chandizing together, and the one of them ſubſcribes a bill et forth the euſ- 
d Wm ar large. R. 


acc. poſt. 1 542. 
In a declaration 
upon abill of ex- 
change the 
plaintiff may'in 
ſetting forth the 
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it as the cuſtom 
of England. 
And need not 
give it à venue. 
A bill of ex- 
change drawn by 
one of ſetetal 
partners in the 
partnerſhipname 
and on the part- 
will bind the 
partnerſhip. 
Vide 2 Vern. 
277. 292+ Sty. 
370. Salk. 292, 
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having declared fo ſpecially upon the cuſtom, it ſhall be in- 

tended, this was for merchandizing, eſpecially ſince the de- 
fendant has demurred generally. And if the caſe had been 

otherwiſe, the defendant might have pleaded it. 

4. Exc. That the declaration is, that Hutchins indorſavit 

billam prediftam ſolubilem to the plaintiff, which is nonſenſe, 

for it ought to be, that he indorſed the bill that the defendant 

ſhould pay, &c. Sed non allocatur. And judgment given 

for the plaintiff. / 

Cook ver/. Beal. 


S. C. 3 Salk. 115. 


In an ation for RESPASS, aſſault and battery. The plaintiff de- 
282 * clares, that the defendant cum manu ſua ipſum Thomam 
ble, "nd the da. Cook' ſuper ſmiflrum oculum percuſſit et violavit ita quod the ſaid 
mages are inade- Thomas Cook, viz. the plaintiff penitus inhabilis devenit ad ſcri- 


—— bendum vel legendum, being an officer of the exciſe, c. Not 
them either aſter guilty pleaded. Verdict for the plaintiff, And Birch ſer- 


verdi d, vide » jeant moved, that the court would increaſe the damages, upon 


—— than affidavit that the plaintiff had loſt his eye. But the court 


Litt. 51. 1 Mod, ordered the plaintiff to appear in court in perſon, for other- 

22 Sid. _ wiſe they ſaid, that they could not increaſe the damages ; 
n upon which the plaintiff was brought into court. And after- 

Sty. 310. 345» , 

Latch. 223. 1 Wards the court after ſeveral motions reſolved, 

Will. 3. . 1, That if the word maybemiavit is not in the declaration, 


— 8 yet if the declaration be particular, ſo that it appears by the 


Abr. 573. I. 10. deſcription, that the wound was a maim, it is ſufficient, and 


: I Vina, ” 5 may increaſe damages. Raft. Ent. 46. a. 8 Hen. 
pl. 4+ . « &s | 

-- + +- *4 iP .. Reſolved, that the court may inoreaſe the damages if 
— the wound be apparent, though it be not 2 maim. And fo 


declaration as it was done in the caſe of lord Foliot, Sty. 310. 1 Roll. Abr. 


—— + re in this caſe, becauſe the wound is viſible, though it be no 


dane. R. ace. maim (for it is not a maim becauſe the eye is not wholly out, 


4 — *ag but the plaintiff only declares, quod inhabilis ad legendum vel 
Protided the de- ſeribendum devenit by the wound) yet damages may be in- 
daration parti creaſed, And Powell juſtice ſaid, that Holt chief juſtice was 
| ages = of that opinion. So (per Powell juſtice) though the loſs of 
1 Sid. 108. and a noſe is not a maim, to bring an action felonice for the loſs 


maibem $73 . 13. 7 Vin. 278. pl. 4. a Danv. 452. pl. 4. There- 
0 


vide x Mod. 24- of it, yet the court may in ſuch caſe increaſe the damages. 


certificate of it, a writ of inquiry, becauſe that was but a bare inqueſt of of- 


Ace, r Sid- 108. fice, (a) and a caſe between Swalley and Babington was cited, 


hw nw And he faid, that the *court might increaſe the . upon 


dend vide Lasch. 


223. where in a general action of aſſault, battery, and wounding, 
Either by in. upon view the damages were increaſed about four years ago, 
* upon the motion of ſerjeant Lovell. : 


% Ace. Bro. Tit. Abridges Roll. Abr. 673. I. 53. Str 2 Will. 24% 
cc. Bro. Tit. i + 2 » 673, 11 2 
(a * Wit pl. K 673. J. 33. Str. 1159+ 


- 374+ 3 Wii, 6a. 2 Will, | 4. Reſolved, 
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3. Reſolved, That the juſtices of nit prius could not ins Seeg 
ereaſe the damages; but if evidence be given of a great ee. 
wound; they may indorſe it upon the peſſea, and upon that 
certificate the court here will increaſe the damages. 8 Hen. 
4. 23. Latch 223. Hooper verſ Pope, where there was nei- 
ther mayhemiavit in the declaration, nor the wound deſcribed 
eſpecially; yet it being indorſed upon the peſſea, that evi- 
dence was given of a wound, the damages were increaſed 
upon the view. 39 Edw. 3. 20. b. 22 Eaw. 3. 11. Harar. 
408. But per Pavell juſtice if the cauſe be tried before 2 
judge of the ſame court, where the motion is made to in- 
creaſe the damages, there is no need to have any indorſement 
upon the polen. (Note, This cauſe was tried before himſelf. ) 
The damages in the principal caſe were increaſed to 40/. 
Note, In the argument of this caſe Darnell ſerjeant ſaid, Son affault de- 
that ſon aſſault demeſne was adjudged a good plea in mayhem, meſneis a good 


bar in an action 


But per curiam, a man cannot juſtify a maim for every aflault, , meyheme 


as if A. ſtrike B. B. cannot juſtify the drawing his ſword and vile 1 Will. 5. 
cutting off his hand; but it muſt be ſuch an aſſault whereby Bw _ 45. 
in probability the liſe may be in danger. Afterwards 2 Anne, 5 — 
in an action of mayhem brought by Coctreſt attorney againſt defendantſhould 
Smith, Salk. 642. 11 Med. 43- the defendant pleaded, ſon ——— 
aſſault demeſne, and iſſue being joined thereupon, Halt chief „iolent. PE 
juſtice directed a verdict for the defendant, (a) the firſt aſſault 

being tilting the form upon which the defendant fat, where- 

by he fell; the maim was, that the defendant bit off the 


plaintiff's finger. | 


{a) But the ground upen which the court according to 11 Mod. 43. conſidered the maihem 
warranted was that the plaintiff in the ſcuffle ran bis finger towards the detendant's eyes. 


Zouch verſ. Thompſon. 
C TION of deceit was brought by the plaintiff Zeuch pet nes to 


as lord of an ancient demeſne manor, upon a fine levied reverſe a fine of 


of land held of him as of the ſaid manor ; in which he ſhews, — de meſue 
that the manor of Odiam is ancient demeſne, and that the rages 


lands whereof the fine was levied, were at the time of levy- conuſor and 


ing of the fine held of the ſaid manor, and impleadable in — 
the court of the lord of the ſaid manor, according to the 3k. 35. Late. 


cuſtom of the ſaid manor; that the plaintiff at the time of 713. cit. Cruiſe 
the levying of the fine was, and yet is, lord of the ſaid ma- — 
nor; that the conuſor and conuſee of the ſaid fine are both - and againſt 
dead ; and therefore he prays, that the fine may de annulled, 2 purchaſor. 
and he reſtored, Qc. Upon which a venire facias iſſued A fine cannot 
againſt the heir of the conuſee and the terretenant. The one man and re- 
terretenant ſays nothing. But the heir of the conuſee comes main — 
in, and conſeſſes, that the fine was as aforeſaid levied; but 8. C. Lots. 51g. 
— ace Cr, Bl. 471. 16 Co. $0. a. vide 1 Bac. Abr. 112. 1 Leon. 290. cont. Bro. Fines 15 
bar 32 D. cons T. Jenes 18a. Five years non-claim upon a fine with proclamations no 
Fine an aQion of deceit, 5. C. Salk. 210. 3 Salk. 35. vide 2 Will, 27, In deceit to reverſe « 
of antient demeſne lands, fufficieat to aver Wat the plaintiff was when the fihe was le- 


died and ftill is lord. 3. C. Salk, ade, 3 Salk. kutw 724% i - 


1. he 


be reverſed as to 
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Toven he farther ſaith, that 20 Car. 2. a leaſe was made of theſe 
. lands (of which the fine was afterwards levied) to J. S. re- 
8 deemable upon payment of 1000 J. that in the leaſe there 
was a covenant to levy a fine ; that this leaſe came to his 
anceſtor by ſeveral mean aſſignments; and that the fine 
was afterwards levied to .corroborate the mortgage ; and 
therefore he prayed, that he claiming as a purchaſer, this 
fine might ſtand in corroboration of his ſecurity. The 
plaintiff demurs. And in this term Gould King's ſerjeant 
for the defendant argued, thattbe conuſor and conuſee being 
both dead, the lord had ſuffered his time to elapſe ; for the 
deceipt died with the perſons, and therefore ſuch action can- 
not be brought after the death of the-parties, And all the 
precedents are of actions of deceipt brought in the life of 
the parties. Raft. Entr. 100. ö. F. M. B. 98. A. 8 H. 
4. 22. And there is no caſe where it was brought againſt 
an heir; but the heir of the lord of the manor may bring 
ſuch action, becauſe it is in exhaeredationem ſuam. The ſame 
law of the reverſioner of a demeſne manor expectant upon 
an eſtate for life. F. N. B. 99. E. If in precipe quod 
reddat the tenant loſes by default, deceipt lies not after the 
death of the ſummoners. 35 Hen. 6. 46.. 6 Edw. 4. 3. 


2. If the conuſee inſerts more lands than the agreement 
comprehends, he ſhall be committed to gaol, which cannot 

de after his death. Co. Mag. Ch. 216. The King had a 
fine for the deceipt. And in 8 Hen. 6. 2. per Rolfe, it is 
ſaid, that the lord may have ſuch aRion after the death of 
the party, which the other juſtices denied. | 


Un < «© =« © A = „ £ - AA _ ns ws wc 


But it was adjudged by the court, that deceipt will well 
lie in ſuch caſe againſt the heir of the conuſor or, conuſee; 
for it is a real deceipt, and does not reſemble the perſonal 

deceipt of non ſummons. And if the law were otherwiſe, if 
the parties died the next day after the fine levied, the lord 
of the manor muſt be barred of his right of inheritance for 
ever. But in the caſe of ſummoners the writ muſt of ne- 
ceſſity fail, for default of trial, for the trial muſt be by ex- 
amination of the ſummoners. And per- Levinz ſerjeant, it 
is a real action, and therefore no capiatur nor fine ſhall be in 
it ; to which the judges gave no aoſwer. | 


2. Serjeant Gould argued, that a fine may be avoided for 

on part, and ſtand good for part; as where a fine is levied of 

" lands gildable and of lands in ancient. demeſne ; and that 35 

| well in writ of deceipt as in writ of error. Fitz. Deceit. 44+ 

_ _Teverlal as to part, and good as to other part. 7 Hen. 4. 44 

8 Hen. 4. 24. 17 flaw. 3: 31. So in this caſe, though the 

fine be reverſed as to the lord, yet. it may remain good 3 

do the tenant; becauſe if it ſhould be reverſed in the whole, 
* the party would loſe his mortgage. (ARE i FO 7th ds 

+ EY” PAR | .4 .£But 
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But it was adjudged by the court, that a fine may be re- 
verſed as to part of the land, and remain good, as to the re- 
fidue ; but it cannot be reverſed in tots as to one man, and 
remain good in foto as to another; which muſt be in this 
caſe, if this fine remain good as to the tenant, and be reverſ- 
ed in toto as to the lord. 


W. Jones 374. F. N. B. 98. P. 1 Leon. 290, Semb. Ace. 


3. Gould ſerjeant ſaid, that the fine was levied 24 Car. 2. 
then the fine with non-claim will bar the deceipt. But per 
curiam the law is contrary ; for a fine may eftabliſh the 
right of another, but cannot eſtabliſh its own defects. - 

4. Gould ſerjeant for the defendant * it does 
not appear what intereſt this pretended lord of the manor 
had in the manor at the time of levying of the fine. For 
it is not enough to ſay, that he was dominys, &c. but he 
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Zoven 
ver ſus 
TxoNr$30N, 


ought to ſhew what eſtate he then had, and that it has con- 


tinued until this time. For no man but the lord himſelf 
can reverſe this fine, the heir of the conuſor cannot. G. 
Mag. Ch. 216. Therefore the lord, to intitle himſelf to 
this action, ought to ſhew, what eſtate he then had, and 
not aver barely (as he has done here) that he was dominus, 
Ec. et adhuc eff. But per curiam, it is well enough; for if 
the lord has determined or aliened his eſtate, &c. the de- 
fendant ought to ſhew it, and abate his writ. And upon 
this point it was adjourned to be argued again, And after 
argument it was adjudged Mich. g Will. 3. that the fine 
ſhould be annulled. g 


* „ 0 ” CE * . * 7 * 
— . a. - 
F . » * » N od 


eee e 


bo 
i 9 Will. 3. » C. B, 169 7. N 
e George Treby Chief Juſtice, 
y Edward Nevill 2 %%% 
Sir John Powell 5 JURRe. 
A Welles ver; Needham. 
2h | 3. C. Lotw. 99 | | 
oben nh | ESOLVED by the whale court, That a foreign 
be given in eri- attachment may be given in evidence in indebitatus 


— per. Aung upon nen A uml, pleaded, though heretoſore it 
Cur. Acc. Bl. Was uſual to plead it ſpecially, And per Levinz ſeijeant, 
295. Wie Skin, the, practice has been accordingly for more than twenty years 
639. Salk, 280. Ia pat. . 

297. 3 2 


Nicholſon vegſ Sedgwick. 
ä 8 c. 3 balk. 6, q 5 


The — ASE. The plaintiff declares, quod inter mercatores et 
9 — alios negotiantes intra hoc regnum there is, and time 
ſon or bearer, whereof, &c. hath been a cuſtom, that if any merchant or 
228 maintain other trader make a bill or note in writing, by which he 
. aſſumes, to pay to any other perſon or the bearer of the bill, 
own name ſuch a ſum of money, that then ſuch perſon, who makes 
— on ſuch note, is bound by ir, to pay ſuch ſum to ſuch perſons to 
3 Lev. 299. Whom the note is made payable, or to the bearer thereof; 
Semb. Acc. then the plaintiff hews, that the defendant Sz, ict being 4 
Mod 36 Sion, goldimith, made à note in Writing," BF fel es ed 
333-346 Comb. to pay to one Maſon, or to the bearer thereof 100 /. that 
4 anon Majon delivered the note to the plaintiff ſor 100 J. in value 
160. 235, received ; and that for non-payment of this 100 J. by the de- 
2 Freem- 257. fendant to the plaintiff upon demand the plaintiff brought 
derb ed. this aQion againſt the defendant. Non ofſump/it pleaded, and 
enen verdid for the plaintiff, And it was moved in arreſt 
judgment by ſerjeant right, that this action could not be 
brought in the name of the bearer, but it ought to be 
brought in the name of him to whom it was made rw 


” FI , - 
22 264 | 8 


— 


very inconvenient ; for then (#) any one, who finds the note 


And therefore in a caſe in this court between 
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Nuo fuit conceſſam per curiam ; for the difference is, where Nieser son 


the note is made payable to the party or bearer, and 358 = 


where it is payable to the party or order; in the latter caſe 
the indorſee has been allowed to bring the action in his own 


name; for there can be no great inconvenience, becauſe the 


indorſement of the party muſt appear upon the back of the 
note, ot ſume other thing ſufficiently intimating his aſſent ; 
but where it is pay able to the party or bearer, if the bearer 


be allowed to bring the action in his own name, it may be (s) Via —"_ 


| 2 . $, * 
by accident, may bring the action. And though this laſt yak 2 


has been frequently attempted, it has never 34 Dougl. 611. 
orten and 


Coggs; the goldſmith, 3 Lev. 299. this difference was taken 


and agreed; and the judgment there (being the ſame caſe 
with this principal caſe) was arreſted, But the court ſaid 
that the bearer in ght „ . action in the name of him 
to whom the note was ma 


payable; And judgment was 
arreſted, niſl, Sc. And the ſame point was reſolved in B. R. 
between Hodges and Steward, Hil. 4 & 5 Will. & Mar. 


Salk. 125. 12 Mod. 36. Shinn. 332. 346. Comb. 2 


But there it was refolved, that the (5) indorſement to S (b) Ace, Paſt, 


- bearer binds the party who immediately indorſes it to him.“ 
"The principal point was alſo reſolved Mich. 6 Will. & Mar. 
B. R. between Sir Thomas Eſcourt and Cudworth, | 


Littlewood ver/. Smith. 2 

F ALS E judgment was brought upon a judgment given which limit the 4 
in the court baron of the honour of Pomfret in York- qnintumofcoſty 
Hire. And ſerjeant Lutwyche moved for reverſal of the judg- — — = £08 


ment. 1. Exception. That this action was an action upon 404. do not ex- 


| the caſe for words, and upon iſſue joined the jury aſſeſſed 307. tend te courts 


11 4. damages, &c. and the court gave 3 J. coſts de inere- 1 


 mento which he ſaid was ill by 21 7a. 1. cap. 16. / 6. which 8 ven tothe 


enacts, that if in caſe for words the jury give leis than 40 5. $. C. elt . 


damages, the plaintiff ſhall have no more coſts than da- 350. Vide Poſts 
mages. Aud he ſaid that this ſtatute extends to theſe-in- 395- 3 Salk 
ferior courts, for the words of the act are (any the courts 1 L — 4 


of record at WWeAmin/ter, or any court whatſgever] which No exception. 


words are ſo general, that they comprehend all courts, But cn be taken 


the court inclined ſtrongly, that this inferior court was not 2 7 4 
within the intent of the act; for if it were, this act would ting in a decla» 
totally take away their power of giving coſts de increments in re EN b 
ſuch caſes to-more than 40 f. for the jury there can in No of Alen 8. 
Caſes give damages beyand 39.5. 11 4. (for if they did ſo, creed. Semb. 

the court would have po juriſdiction in the cauſe) and con- 2 2 . 
ſequently the court in no ſuch caſe could give colts de incre- But the want bf 


Ano pbove 40.4, high was never the intent of the aR. Rut joining ifs 


to after. ; as, bh 9 the ene 
r ee ee e he- beck. mar TIO 
Jo HS 3 


this 
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rr this act ought to be intended of courts, in which the jury 
dra, may, if they pleaſe, give more than 40. damages; but in 
courts baron they cannot. And by Wright ſe jeant (who 
was not concerned in the cauſe as counſel) coſts de incre- 
mento, according as the caſe requires, are given in all courts 
baron in England, notwithſtanding the act of James 1. 


- SMITH. 


2 Exc,” That no time is laid in the plaint, when theſe 

. words were ſpoken, and therefore they might be ſpoken after 
the plaint entred. But per curiam, that ſhall never be in- 
tended after a verdict, but the contrary. 


/ 
3. The third ex-eption was to the joining of the, iſſue, 
for the plaintiff comes and ſays, quoad guod the defendant 
| has tendered an iſſue, praediftus the plaintiff fimiliter, which 
is nonſenſe, and no iſſue joined. Of which opinion was the 
whole court, who ſaid, that it would be of il] conſequence 
to approve ſuch a precedent. And therefore for this reaſon 
judgment was reverſed, 
Rey chief juſtice reported to the other juſtices, that it 
Sele of timber © was a queſtion before him at a trial at i privs at Guild- 
+ by A, hall, whether the ſale of timber growing upon the land 
good within the Ought to be in writing by the ſtatute of frauds, or might be 
4th ſeQion of by parol? And he was of opinion, and gave the rule ac- 


— cordingly, that it might be by parol, becauſe it is but a bafe 
chattel, And to this opinion Powell juſtice agreed. 
Villars ver/. Parry and Moor. 
1 S8. C. Comb. 397. 8 
A joint judg- THE defendants were bail for Clerk in a fait brought 
men: again 


balls ances fove-  ** by the plaintiff's teſtator, and were bound in recog- 
ral ſire facias's, nizance jointly and ſeverally for 200 J. Judgment was given 
is erroncout, , againſt Clert, who brought error in B. R. and the judgment 
Vin. 2 | was affirmed, Upon which the plaintiffs teſtator ſued a 
And after the ſcirs-facias upon the recognizance againſt the bail Parry and 
— — it Moor, who pleaded that no capias ad ſatisfaciendum iſſued 
—ndable. $.C. againſt Clerk, The plaintiff replied, that there was a c. 
2 Vid. 374. pias ad ſatisfaciendum ſued and returned, &c. and therefore 
ny poſt- prayed judgment to have execution of the ſeveral ſums men- 

nifteriel er. tioned in the recognizance againſt the defendants. "The de- 
ren may de fendants demurred. And judgment was given for the plaintiff, 
amended at any and entred, that the plaintiff ſhould have execution de prove 


| * dicti: feparalibus ſummis 2000 l. et 20001. againſt the de- 


aud vide poſt, , fendants jointly, whereas the ſcire ſacias was ſeveral, And 
395. Str. 1132: Birch ſerjeant moved, that this might be amended, becauſe 


lr oo the ſcire ſucias is right, and that ought to govern all the pro- 


edit. 113. Rex. v/Atkinſon, E. T. 24 0. 3. B. K. jtlal ones only during the | 
. TT TIT Tr I Tug 


= 
. 
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ceedings. But Levinx ſerjeant e contra argued, that the judg- 
ment ou cht to have been that the plaintiff ſhould recover 
againſt the defendant Parry 2000 J. and againſt the defend- 
ant Moor 2000 l. But as the judgment is entered for 2000 /. 
an! 2000 l. each of them is charged with 4000 J. which is 
erroneous, but not amendable, becauſe it is an error in law. 
For if a record be tight, and an ill judgment in ſubſtance is 
given, it is not amendable. Therefore if debt is brought 
againſt an executor, and judgment given againſt him de Bonis 
propriis, this is not amendable. The ſame law if a capiatur 
is entred inttead of a miſericordia, becauſe it is error in the 
judgment of the court in the law; which caſes the court 
agreed, And Treby chief juſtice faid, that if this had been 
upon a joint lien, the judgment muſt have been joint; but 
here th- plaintiff by his ſeveral ſcire facias has made it a ſe- 
veral lien, and therefore the judgment ought to be ſeve- 
ral. So it is plain error in law, and not amendable. 
But if it had been John for Thomas, this had been only vi- 
tium clerici, and amendable. Or if this motion had been made 
the ſame term in which the judgment was given, it might 
have been amended ; becauſe the judgment in the eye of 
the law is, all the term in which it is pronounced in the 
breaſt of the court. But as the caſe is, all the juſtices agreed 
that it was not awendable, Mich. 10 /Vill. 3. B. R. the 
writ of error was quaſhed, and afterwards a new writ of 
error was brought upon the ſaid judgment. Poſt. 547. 


Errington ver/. Thompſon. 
8. C. 21 Vin. 102. pl. 23. 


EB T upon bond in London. The defendant 

pleads a releaſe dated at Newcaftle upon Tine. The 
plaintiff demurs. And Girdler ſerjeant for the plaintiff ar- 
gued, that this is a tranſitory action, and therefore the 
plaintiff might lay it where he pleaſed. Then the releaſe, 
which the defendant pleads, is alſo tranſitory z and when 
the defendant pleads tranſitory matter in bar, he ought to 
conſorm to the plaintiff's declaration. Co. Lit. 282. 3. b. 
1 Saund, 85. 6 Co. 47. Therefore Mich. 5 Will. & Mar. 
C B. rat '797. Bare v. Caſe, Debt was brought upon a 
bond in Lenden; the defendant pleaded, that the contract 
was uſurious, made in Surrey; the plaintiff demurred gene- 
rally; and adjudged, that although the ples in bar con- 
tained criminal matter, yet becauſe it was tranſitory, it was 
ll pleaded, and the plaintiff for that cauſe had judgment. 
So in a caſe between Pyke and Pullen the ſame term, in co- 
venant upon a leaſe for life. of land in London, the defend - 
ant pleaded (a) a releaſe 'at Northampton, and adjudged ill ; 
for it ought to have been pleaded at London, where the plain- 

6 Mod. 195. 228. Salk. 660, Poſt. 1043- 13 Mod. 57, 


(% According to the report of this caſe i © 343+ the matter pleaded 
R apart dmd or voter bernie rg 10 
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mi ſerieordia not 
amendable ſed, 
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Car. 2. e 8. ſ. 


1. 4 Arn. c. 16. 


ſ. 2. 

But a miſtake in 
the chrittian 
name of one of 
the parties, is, 
ſed vide 2 Vin. 
374 pl. 21. 


The facts of a 
plea vnleſs 
local, muſt be 
ſtated to have 
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county in which 
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laid the venue. 


R. cc. 2 Leon. 


79+ 3 Leon. 97. 
Cro. Elia 174. 
I + 149% 
1 Keb. 122. 
Per cur. acc. * 
Lutw. 1437s 
1438. Poph. 


101. 
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114 Str. 22+ 
ante, 120. | 
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tif brought his action. And it is no objection, to ſay that 
this releaſe in the principal caſe bore date at Newcoft.e ; for 


though it bears date there, it may have been delivered at 


London, and traditio facit chartam. And ſo it is held in Dier 
lately printed 167. b. in margine: The court agreed the 
caſes put by ſerjeant Girdler, becauſe the deeds there did not 

ear date at any particular place; and then they are altuge- 
ther tranſitory,” and muſt purſue the declration of the pain - 


tiff, But where a deed bears date at a certain place, it is 
local, and mult be pleaded there. So Co." Lit. 6 a. ſays, that 


If a deed is dated 
at any place 


it is diſadvantageous to the grantee, tw h- ve the dee bear 
date at any place certain, which is for the reaſon atorelaid, 
And in the principal caſe if the plaintiff had replied non ff 


abroad, it may fuctum, the venue muſt have come from Newcaſtle, And as 


be alledged un- 
der a viz to have 


been made at 


any place in 
England. 
Per cur, acc. 


Sac. 660. : 
10 Mod. 255. 
ey. 177. 

t the e 
abroad med al 
be mentioned in 
it's deſcription. 
R. acc. poſt, 
1043- 6 Mod. 
228. Salk. 659. 
D. acc. Cowp. 
177» 


the court adviſed the plaintiff to waive his demurrer, and 
take iſſue upon the plea ; to which it was conſented. 


BailiFof a 
. liberty Tone - 
cluded by the 
. ſheriff's re- 
« 


% Vide 12 £4, 
8. „ 3. 


” +4 . 


to the ſuppoſition, that it might be dated at another place 
and delivered at London, the court anſwered, that catum 
prima facie ſignifies deliberatum, And Powell juſtice faid, 
that if a deed bears date at Bourdeausx in France, one my de- 
clare upon it, for neceſſity, to be made in guodam loco vocals 


. Bourdeaux in France in Iſlington in Middleſex ; but if it be 


pleaded in bar of an action, it ought to be conformable to 
the plaintiff's action, becauſe the place where it bears date 
is not in England, But if it be dated at Bowr deaux in partibus 
tranſmarinis, one cangot declare upon it here. (@) But Treby 
chief juſtice ſaid, that the old opinion in the old books was, 


- that if a bond bears date at A. in regno Galliae, it is not 
triable in England ; but the new and better opinion is, that 
in ſuch caſe it may be laid in pleading to be made Where 


the action is brought. But where a deed is dated at one place 
in England, it cannot be pleaded to be at another. Therefore 


(a) R. acc. Lutw. 950. fed vide Lat- 4. 10 Mod, 225, Comp. x78. 
"Shaw ver/. Simpſon. 

. S. C. 19 Vin. 195. pl. 7. | : 
N eaſe againſt a bailiff for the falſe return of mull bona 


upon a frert ſacias, the queſtion was upon the evidence at 
the trial, whether the bailiff of a liberty ſhall be concluded 


! 


in point of evidence by the return of the ſheriff? And per 


curiam, he is concluded. Aud if che ſheriff makes any 
other return chan that which the bailiff makes to him, be 
may have his (4) aQtion-againſt the ſheriff. And it was ſaid, 
that Halt chief juſtice was of this opinion. See 36 Hen. 6. 


* 4 . of. | 
* 4 % a 
5 + . * 


- 


\\ 
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Baker verſ. Wall. 


Jectment for a houſe and land called Dumſcy in — upon 
E the demiſe of Jane Mail. Upon not guilty pleaded the 
jury find a ſpecial verdict; that Daniel Mall ſenior was ſeiled 
of the lands in queſtion in ſee, and had iſſue two ſons Daniel 
and John, and made his will in writing in this manner: Item, 
« [ deviſe to Daniel my eldeſt ſon all that my farm called 
« Dumfey to him and his heirs males for ever, if a female, my 
« next heir ſhall allow and pay to her 200] in money or 
« 121. a year out of the rents and profits of Damſey, and ſhall 
« have all the reſt to himſelf, I mean my next heir, to him 
« and his heirs males for ever: the jury find further, that 
the deviſor died, that Daniel the ſon entred, and died leaving 
iſſue but one daughter, the leſſor of the plaintiff ; that the 
younger ſon John entred into the land in queſtion ; that Jane 
Wallentred upon bim, and leaſed to the plaintiff, who entred ; 
that Jobn Mall re-entred, and ejected him, upon which the 
plaintiff brought this ejectment; et / &c, And it was ar- 

at ſeveral days by ſerjeant Levinz and ſerjeant Mi ight 

r the plaintiff, that the jury had found the leſſor the heir at 
law of the deviſor j then there muſt be either expreſs words, 
or the manifeſt intent of the party, conſiſtent with the cules of 
law, apparent, to diſinherit her; for it is a rule, that (a) an 
heir ſhall never be diſinherited by implication. As to the firſt, 
there are no expre's words here, at leaſt not ſufficient; for as 
tothe words it a female then my next heir, c.] now 1, 
Next heir by itſelf without addition of male or female is not 
a good name of purchaſe, But 2. admitting that it might be 
a good name of purchaſe, yet here the defendant is not next 
heir; for the plaintiff's leſſor is next heir to the deviſor : And 
one cannot make a man a purchaſer by the name heir, un- 
leſs he be actually heir, as Hobart ſays in Counden and Clert's 
caſe, Hob. 31. And though it may be objected, that the 
defendant was deſigned by the deviſar, to be ſpecial heir ; and 
that Hale chief jultice was of opinion, 1 Vent. 38 7. 1 Mod. 
161. 2 Lev. 79. (b) that one may make à ſpecial heir a 
purchaſer by the name of heir ; yet that is but a new opinion, 
and not warranted by law. And as to the caſe that he cizes, 
I Veatr, 384. where @ man taking notice, that bis brother 
(vo was dead) had 
ghters, who were his heirs, he gave to them 2000/. and 

to his brother's ſon he geve bis land, by the name of his heir 
ms provided that if his daughters diſturbed his heir, that 


the deviſe to them of the 2000 l. ſhould be void ; 2nd 
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a ſon, and that be himſelf had three 


it wasrefolved, that the deviſor taking notice than others were 
| Vide D. % 8 f Win. ; 
rr . 
© and in Burr, and Bl. bi ſupra, the court of B. R. certified that ſhould be of 


the ſame 


ion in a caſe upon a deed. 
his 


The intent of a 
deviſor, if con- 
fteat with the 
_ of "oP 
ought to be pur- 
ſued. 


259- 0 1 Term. 
ED. . „ 
2 F. Wan” 
741. Dougl. A 
127. and vide 
oe er. 


by the words ¶ to him] which are of the maſculine gender, it 
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ol heir male was by a good name of purchaſe : as to that caſe 
they ſaid, that the deviſor expreſsly took notice, that bis three 


_ deſign to exclude them. But in this caſe the deviſor did not 
take ſuch notice of the leſſor of the plaintiff, nor could he, 


3 ſaid no more than, my next beir ſhall then have the land, that 


his heirs males for ever; ſo that it is like 4 Co. 66.8, Arche 
P 6 10) 6. 1185 Tie, 
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his heirs, the limitation to the ſon of his brother by the name 
daughters were his heirs, and therefore it was altogether his 


becauſe ſhe was not then in being. But in the caſe in Vin. 
tris the daughters were in eſſ at the time of the deviſe. Be. 
ſides, they argued that no intent appeared here to exclude the 
daughters, becauſe the words (ſid they) are ſenſeleſs, and 
ſuch as out of them no manifeſt ſignification can be collected. 
And for this reaſon the clauſe ſhail be void, and the leflor of 
the plaintiff ſhall take as heir by deſcent. 


| But it was adjudged per curiam, upon great confideration, 
that the defendant ought to have judgment. For 1. they 
faid, that it was very manifeſt, that the deviſe to Daniel the 
ſon was an eſtate-tail male. For though in a deed it had 
been fee, yet in a will, to gratify the intent of the deviſor, the 
law will ſupply the words | of his body] 2 It is apparent, 
that the deviſor had a deſign, that if Daniel had a daughter, 
ſhe ſhould not have the lands. For the words [if a female 
then my next heir, &c.) muſt be intended as if he had faid, 
but if my ſon Daniel ſhall have only iſſue a female, then that 
perſon, who would be my next heir, if ſuch iſſue female of Da- 
niol was out of the way, ſhall have the land. And farther to 
make his intent more manifeſt, he gives a ren: to ſuch ſe- 
male out of the lands, which demonſtrates that he had nodeſign 
that ſhe ſhould have the land ; for ſhe could not have both the 
land and a rent iſſuing out of the land. Then the rule of law 
is, that where the intent of the deviſor is 2pparent, if it does 
not contradict the rules of law, it ought to be purſued, Then 
it ought to be conſidered here, how far the intent of the de- 
viſor will conſiſt with the rules of law. If the devifor had 


had not been a good name of purchaſe; becauſe it does not 
import either male or female ſpecially, but ſignifies the heir 
eneral. But if he had ſaid, next heir male, that had been 2 
tal heir, and good. 1 C. 66. 6. Areber's caſe. Then 
here, when the deviſor ſays, I mean my next heir to him, &c, 


is apparent, that he intended male; and theſe words {to him] 
are tantamount to the word male, ſo that it is the ſame 
thing, as if he bad ſaid, I mean my next heir male, which 31 
before is ſaid, is a good name of purchaſe as ſpecial heir. 
Then it is clear, that the deviſor intended, that ſuch heir male 

d be a purchaſer, becauſe he goes on, and limits if, and to 
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caſe. And us to the objection, — is male, but not 
heir, for Jane the leſſor of the plaintiff is right heir to the de- 
viſor; and Hobart ſays, that no man can take as purchaſer by 


| 197 


Barra 
verſus 
Wart. 


the name of heir, but he who is right heir; the court an- 


ſwered, that this is generally true, where the deviſe is to the 
right heirs of J. S. &c, without ſaying more; but if the party 
takes notice, that he has a right heir, and ſpecially excludes 
him, and then deviſes it to another by the name of heir; this 
ſhall be a ſpecial heir to take, as 1 Ventr. 38 1. the caſe put by 
Hal chief juſt ce. So in this caſe the deviſor, after having 
excluded all females who ſhou'd be his right heirs, gives it to 
his then next heir male, &c. which is a good ſpecial heir. 


And Trehy chief juſtice (aid, that the inſertion of one word, 


viz if, in the firſt clauſe of the will, would put it beyond diſ- 
pute. As if it ſhould be read, I give to my eldeſt ſon Daniel 
and his heirs, if male, for ever, if female, then, c. This 
will make it a very clear caſe, and m- ke his intention very 
clear alſo, which is a thing very conſiderable in the caſe of 
wills, And therefore in a caſe lately referred by the lord chan- 
cellor to Holt chief juſtice and himſelf, between Hodghinſon 
and Star, A. ſeiſed of lands in fee had iſſue twoſons H. and C. 
and made his will, and deviſed ſeveral lands to B. and that B. 
ſhould renounce all his right in Blackacre (of which the de- 
viſor was then ſeiſed) to C. and it was objected, that this was 
no deviſe of the land to C. 2. That if . ſhould releaſe his 


right, this was intended to be only an eſtate for life; but be- 


cauſe the words were [all his right] it was apparent, that A. 


intended, that C. ſhould have fee; and accordingly they cer- 


tified their opinions to the lord chancellor. He alſo cited 
another caſe lately adjudged in C. B. where J. S. having a 
remainder in fee deviſed all his remainder to J. N. and ad- 
judged, that a fee was deviſed Therefore in the principal 
caſe the intent of the deviſor being apparent, and not contra- 


ty to the rules of law, it ought to be fulfilled. And therefore, 


her totam curiam, judgment was given for the defendant. 


Where u deviſe 
is made by words 
expreiling the 
deviſor's whole 
intereſt, his 
whole intereſt 
ſhall paſs. 

R. acc, Hob, 3, 
Cowp 352. 
host. $31. 
Lutw. 762. » 
Lev. 91. 3Mol. 
45- Forr. 157. 
2 F. Ws. 

23 2 Atk. . 
- Ves. 48. : , 
Term Rep. 411, 
1 Roil Abr, 
314. 1. 16. 
Sk. 236. Prec. 
Chan. 264. 
Forr. 284. 3 
5. Wms. 29 * 


poſt, 1324. 3 Atk. 486. * 299+ D. ace. Coug!, 734. vide 3 Ves. 


Shapcott verſ. Mugford. 


0 E. The plaintiff declares, that he was poſſeſſed of 
divers cloſes in B. which he ſowed with corn, and when 


ſevered the tithes, thereof from the other nine parts; that the 


Gefendant was proprietor of the tithes z that the plaintiff ro- 
F Kg the defendant to take away the tithes off his land, but 


: t the defendant did not take them away in convenient 
me, but ſuffered them to continue there upon the land from 


It was ripe, he reaped it, and made it into ſheaves, aud duly — 


Iatr. Trin. $ 
Will. 3. c. B. 
Rot. 1091. Cook. 


Caſe lies againft 
tor of 
tithes for not 
taking them 
. Adm. 
Burr. 1891. 
Palm. 341+ 381. 
Ley. 69, Godb, 
129. D. ace. 

3 


Latch, f. Ney. $1. and the plaintiff may declare with a per quod the graſs did not grow where 


the tithes lay, and he could not his cattle into the cloſe to depaſture the refidue of the graſs, - 
„ they thould burt the tithes, 


the 
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SuarcoT? the fourth of June 6 Wl, 3- until the ſuing of this action; 
Pn >. ber gued per tatum tempus pr aediftum the graſs did not grow 
* ., where the corn lay, and the plaintiff loft the benefit of the re. 

, Luc of the graſs in that cloſe, becauſe he could not depaſture 
bis cattle, for fear of doing damage to the corn. Not guilty 
. pleaded, Verdict for the plaintiff and intire damages given, 
| Serjeant Gould moved in arreſt of judgment, that the action 
will not lie, becauſe the plaintiff might have prevented any 
injury which this corn could do him. For as ſoon as the 
. tithes are duly ſevered, the property of them is veſted in the 
parſon;; then if upon notice he does not carry them away, 
they may be diſtrained as damage feaſant, or treſpaſs will lie 
againſt him, As where an executor does not remove the 
goods of the teſtator/in convenient time after his death, the 

- owner of the houſe, where they are, may have weſpaſs againſt 
bim. Gro. Fac. 204, Stadden-v, Harvey, Then when the 
law has preſcribed a remedy, the party muſt be content with 
it, and -ſhall not have any other. And therefore in this court 
inju- in a Caſe between Thornton and Auſlen, intr. Hil. 4 & 5 Will 

„loss, tre- & Mar} C. B. Rot. 1051. the plaintiff brought caſe againſt 
pls is , the defendant, and declared that he was poſfeſſed of a cloſe, 
—_ 1402. and the defendaat dug pits in it, Wc. per guod, c. and after 
8Mod. 275- verdict for the plaintift it was adjudged, that the action will 
| * of „ not lie; becauſe the cauſe of action was proper ly treſpaſs, 
412. Bl. 894+ for which the party might have an action of tteſpais, but could 
$99. Bur. not tura it into an action upon the caſe. But the court au- 
WAL ſwoered, that doubtleſs in the principal caſe the action would 
| lie, and fo they ſaid it had often been adjudged. See 1 Rol. 
. 10g. 1 Danv. 206. 2 Fin. 13. pl. 36, 37. Aud though 

_ . it,hould de admitted, that the plaintiff might have had treſ- 
paſs againſt the defendant for not taking away the corn in 
convenient time, yet this was no argument, becauſe in 
caſes the law allows a double remedy. But they held, as this 

- caſe. was, the plaintiff could not have treſpais, but only caſe, 


| Treſpals lies-not For be could not have treſpaſs guare vi d arms he did not 
fork non fea- 
\ fares, R. ace. 
$ Co. 146. b. 


* 
1 


me plalneiff brought caſe againſt che deſendunt zuare amputa- 
en orfpoliovit bis corn, by which he loſt it t after verdict for 
5 the pſaintiff upon the general iſſue pleaded judgment was 1. 
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Then Gorld took another exception, that the plaintiff has 
laid two ſeveral damages in his per guad, and intire damages are 


189 
Suapcorr 


verſus 
MuGFoaprz; 


given, then if the action does not lie for the one part, the 


whole ſhall be arreſted ; but (by him) the action does not lie 
for the loſs of the benefit of the graſs becauſe he could not de- 
paſture his cattle, Ic. for he might have put in his cattle 
without danger; for if the defendant did not take away his 
tithes in convenient time after notice, the plaintiff might put 
in his cattle z and though they eat the corn, yet it would be 
damnum abſqae injuria. Then to ſuffer the plaintiff to bring an 
action upon # ſuppoſal that he could not put in his cattle when 
he might; is to ſuffer him to maintain an action for his own 
negligence, which the law will not permit. Againſt this Birch 
ſerjeant for the plaintiff anſwered, that the plaintiff could not 
have put in his cattle; no more than if leflee for years at the 
end of his term leave corn upon the land, the leſſor might put 


in his cattle to eat it, which he cannot juſtify. For where a 


right is onee veſted in a party, he who deſtroys it ſhall be a 
treſpaſſor. And he cited Mich. 22 Car. 2. B. R. Rot. 249. 
Lutfcomb verſ. Porter, the caſe is terminis with the preſent caſe; 
and after verdiQ, judgment there was given for the plaintiff, 
And it was adjudged per curlam in this principal cafe, that the 
plaintiff could not put in his cattle, and eat the corn; for if 
that ſhould be allowed it would fubvert the foundation of this 
aQion for the other part, which bath often been adjud 
maintainable. Beſides that it is unreaſonable, that the plain- 
tiff himſelf ſhould be judge, what is convenient time. And to 
petmit him, if the corn is not removed at the day, to put in 
his cattle, and eat all the corn, would be a much greater lofs 
to the parſon, than that which the plaintiff hath ſuſtained d 

the continuance of the corn upon the land. But it is muc 

more reaſonable to permit the plaintiff to bring an action 
againſt the parſon, and ſo the court to be judge of the reaſon- 
ableneſs of the time, and that the recompenfe be proportion- 


able to the loſs ſuſtained. And therefore judgment was given 


for the plaintiff, ' | 
78 | 8 ' 
Hamon ver/. Lord Jermyn, 
ASE againft the defendant for a falſe return, he being 
C4 batliff of the liberty of St PAnwndſbury. And the plain- 
tiff declared, that he recovered judgment in C. B. againſt J. 
S. for ſo much, upon, which be ſued a f*r5 facias directed to 
the ſheriff of Sue whith was delivered to him, gui virtute 
guſdem brevis, et pro erecmia inde, mandavit to the defendant 


it levied. 204, and made a falſe return, Wei. Not guilty 
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prietor of tithes 
does not remove 
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Fed hen. 


In caſe for a 
falſe return to a 
writ againſt the 
bailift of a liber- 
ty, if the decla« 
ration ſets out 
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of the writ, and 
avers that the 
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Hauen pleaded, and the verdict for the plaintiff. And ſerjeant Laut- 
verſus wyche moved in arreſt of judgment, that here was no mandate 

Ira xx. TY . . . * .* 
to the bailiff; for it is ſaid, that the ſheriff commanded him, 


but it is not ſaid what to do. But the words fieri faceret ſhould i 
have been inſerted, for want of which the declaration was ill, | 
For the mandate of the ſheriff in effect is the foundation of n 
this action. For if there was no good mandate the deſen- g 
dant was not bound to execute the writ, and then all the pro- i 


ceedings afterwards will nat prejudice him. Upon which at 

another day ſerjeant Zevinz moved that the plaintiff might 
amend ; for he ſaid, that this was but wittumclerici, and there- 
fore amendable by the ſtatute of 8 Hen./ 6. He therefore 
prayed, That upon attendance with the warrant the record 
might be amepded by it. But it was denied by the whole 
court, for this is the ſubſtantial part of the declaration. And 

it has never been ſeen, that where attorney has miſtaken a 
deed in pleading, or the date of a releaſe, that this. has been 
amended by the deed. No more can an amendment be grant- 
ed in this caſe. But at another day ſerjeant Levinz moved 

- that this declaration was good without amendment. For 
when it is ſaid, that virtule gjus brevis et pro executione inde 
mandavit, Ic. it is à ſufficient command to levy the debt, 
for it is a command to execute the writ which commands to 
levy. the debt. And Raft. Emr. 275. 4. is in point as the 
principal caſe is. And in caſes of return it is always ſaid, 

-  mandavi. baliizvo, gui nullum dedit reſponſum; without ſaying 
what to do. And he ſaid, that this exception was moved at 

a trial before Holt chief juſtice and he over-ruled it. And in 
fact, ſaid he, the ſheriffs make no warrants to the bailiffs of 

| liberties, but they only ſend the writ to them; and they ex- 
ecute it upon ſome general warrant, which they have from 
the ſheriffs to execute all writs according to the agreement 
between the ſheriffs and bailiffs. But (per curiam) this ge- 
neral warrant ſerves for a warrant to every particular caſe, 
for there muſt be a warrant in writing, becauſe a'command 
by parol to the bailiff of a liberty is not ſufficient, And the 
difference is between a return and pleading z for in caſe of 

a return it is generally mandavi ballive, but in pleadings it 
muſt be ſhewn at large. But in this caſe the whole court 
* * the pro executione inde was a ſufficient mandate, 

; pecially after a verdict, and therefore judgment was given 
« for the plaintiff, SOR — F TAL I 


" Yabſley verſ. Doble. ſh 


V | nr 8. C. 12 Vin. 95- 
Confefion of HE queſtion 
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was, if the confeſſion of an under-ſheriff 
un eſcope by'the of an eſcape be any evidence againſt the high. ſheriff; 
Me dusdag and adjudged that it is. For though the ſheriff is ſuable, yet 
the Heri. the under-ſheriff gives him a to ſave him harmleſs, and 
ttexeſore it will all fall upon him. And therefore his c of 
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1 Intr, Hil. 
Copleſton ve. Piper. wa ys 
: ot. 1231. 
Reſvaſs quare clauſum necnon meſuagium et tenementum Windford. 
ä fregit et quandam parcellam hordei aſpor tavit, &c, Upon Treſpaſs for en- 
not guilty pleaded, verdict for the plaintiff, and intire dama- ——_ __—_ 
ges given. And laſt Zofter term Gould King's ſerjeant moved ment unexcep- 
in arreſt of judgment, 1. That the word t-nemenim is too — 8 
general and uncertain, for it ſignifies any thing that can be Bot — tie 
holden. But the Powells juſtices ſaid, that ejectment (a) de taking away a 
uno tenements Is ill for the uncertainty, becauſe in that action — . 
the thing itſelf muſt be recovered, and tenementum may ſigni- gia, bad for the 
fya thing for which ejectment will not lie, as an advowſon, uncertainty. 
Ec. but in treſpaſs, where. damages only are recoverable, the — Ne, 4 
word will ſerve well enough. But in this caſe, it being after ; 
verdict, they will intend that it ſignifies the ſame with me- 
uogium, and ſo ſurpluſage, and no damages given for it. To 
which Treby chief juſtice agreed. 2. Gould argued, that the 
declaration was too uncertain, for the jury could not know, 
for what quantity of barley the plaintiff declared, for the 
word parcel is very uncertain. And therefore, Cre. Eliz., 
865, $66. trover for parcella piſcium Anglice ling, judgment Trover for » 
was arreſted for the uncertainty. 5 Co. 34. b. Playter's caſe, fe ling, 
Beſides that, it does not appear, whether this parcel was ſe- yy ep 
vered from the ground, or growing upon it; in which caſes Vide Sty. 199 
the defendant muſt have different pleas, for in the fiſt caſe 
he might juſtify by diſtreſs, in the laſt he muſt make title to 
the land. And therefore the plaintiff ought to have declared 
for ſo many loads of barley, &c. But as to this the court ſaid, 
that after verdict they will intend, that it was ſevered from 
the land. But as to the other exception they ſid, that this 
differs from Playter's caſe; for in that caſe there was neither 
quantity nor quality, but here there is quality. And Treby Treſpaſs for 
chief juſtice ſaid, that in the term before, treſpaſs pro tribus _ 49 — 
firuibus foeni, Anglice ricks of hay, was adjudged good after did. R. act, 
verdict. And Powell junior juſtice ſaid, that trover pro una ! Mod. 289. 
parcella fili had been adjudged good in the King's Bench; and 7%... for . 
yet there it ſeems that there was uncertainty in the quantity parcel of thread 
and quality alſo, for there are ſeveral ſorts of thread. So 8999 after ver- 
that they ſeem to be of opinion that the principal caſe was 289, N 
well enough; but upon the importunity of the defen- Vent. 53.272, 
dant's counſel it was ſtayed- till the plaintiff ſhould move 379% , ® 
for his judgment. And now this term Darnal ſerjeant 
moved for judgment; and ſaid that it was good, after | 
verdict at leaſt, And he cited Stile 199, 75, 224, 352, Trorer for three 
353. Cre. - Fac, 66 * 665. Paſcb. 1694. B. R. Z - 2 
rick v. Calendar. Trever de tribus peciis uini ai, 
fa) R. ace, Str. $34. See 4 Wi. 23. Makepeace v. Hopwood, 1 Barnes 117, 'Cro. Elis. 
2 1 97 294, Ney. 86, : Sia. — 52. 3 Mod. 248. Sed vide Comp, — 
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r . | Anglice brandy wine; the defendant demurred generally ; and 


® £ * 


. exception there was taken, that pecia was à very uncertain 
word; but it was adjudged well enough after verdict. 
And in that Caſe Halt cited a caſe between gray and Roe, 


trover pro quatuer peciis traci graſetti, Anglice drawn graſett, 


Trover for four which was adjudged good upon demurrer. But Treby chief 


piee:s of drawn 


graſett, good 


demurrer. 
Vige. Sty, 75 


3 * 


Juſtice ſaid, that a piece of ſtuff was a quantity known to 
conſiſt of ſo many yards; but a-parcel of barley is no quan- 
tity known. And therefore laſt | Aichaelmas term in a caſe 
between'Smith-and Theobald, trever de quadam parcella culni, 


| | »fter verdict judgment was arreſted, nifs, fc. Ang in Trin, 


22 Car. 2. B. R. Rot. 373. trever ae quadam parcella fili, it 
was adjudged-il} after verdict. And thereſore be thought that 
judgment ought to be arreſted, and it was arreſted, niſi, &c. 


Rey noldſon ver /. Blake and the biſhop of London, 


Plesdings. Lev. Ent. 143. Poſt, Vol. 3. 238. 


Q Whether u HE plaintiffs brought guare impedit, for hindring them 


vicarages are in- 


goed. Vide ts London; and declare that by the great fire of London 


R. 2. c. 6. 4 


to preſent to the church of St. Audreu' Hararobe in 
2 Satt. 


4. ©. 12. 1 Bl. 1666. the pariſh churches of St, Anne Blackfriars and St. 


Com. 387. 


Q. Whether in 


an averment 


that one indow- 


ment is of 
greater value 
than another, 


the value of the 


major ought to 
n un- 
der a videlicet. 
Q. Whether in 
pleading the 
grant of a tec · 
tory by deed, 


the party ought 
not to ſhew the 


—＋ | 
and ivery 
ſeifin. 8 


Prædictus where 


D 


138. Roll. Abr. & Vin. ubi ſupra. If upon 


Andrews Wardrobe were burnt; and that by the act 22 Car. 2. 
cap. 11. it was enacted, that the pariſhes of St. Anne Blacl- 
friars and St. Andrew's Wardrobe, ſnould be united, and that 
the pariſh church of St. Andrew's M ardrobe, ſhould be rebuilt, 
and ſhould be the pariſh church of. both pariſhes; that the 
ſeveral patrons of the reſpective pariſh churches ſhould pre- 
lent by turns to this new church; and that the patron of that 
church, of which the indowments were of the greater annual 
value, ſhould have the firſt preſentation; then the plaintiffs 
aver, that the intowments of the rectory of the church of dt. 
Andrew's Wardrobe were of greater annual value than the in- 
dowments pracdifiae vicariae ecclefiar of St. Anne Blackfriars; 
then the plaintiffs ſhew that Sir Thomas Gage was ſeiſed in 
fee of the reory impropriate, to which the vicarage of St. 


Anne Blackfriars adtunc portinobat, and being ſo ſeiſed of the 


rectory, and being verus indubitatus patronus' inde, dedit a 
concefſn by indenture the ſaid rectory to the plaintiffs and di- 
vers others and their heirs, as ſurvivors of whom the plain- 
tiffs bring this quare impedit; and. ſhew farther that Jane: 
Cade incumbent at the time of the fire of the church of 
St. Andrew's Wardrobe died, whereby the church became 
vod; that King Charles II. as patron of the church 
of St. Andrew's Wardrobe preſented Stoning, who was ad- 
mitted, iaſtituted, and inducted, which was the firſt turn 


94. The 'appetidancy of: « vitarage to a. rectory, is deftroyed by an union. In 

7 Jj the « 

2 N. B. * H. Vaugh. 36. Watſ. c. 22. 2d ed. 
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ſhould ew n Prefentativn..".S.: G, 4 Lev. 436. R. acc. St 
41, to 2 Vide 2 Roll 
c. S. . Co. 98. 4. Or Kate ally why he can- 


the right of preſentation id given by rotation 


to the ſeveral patrona of the united churches, in a quare impedit, for the firſt of an cht turm in 
the rota, the plalntiff uſt ew a preſentation to the church in right of which be claims. Re 2% 
Bl. 770. 3 Will. 223, | . ob; m 
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after the fire; that Stoning died 6 Will. & Mar. where- Rryxor son 


by the church became void; and it pertained to the plain - 
tifs to preſent as the ſecond turn, Sc. and the defen- 
dants diſturbed them, ad damnum, c. the biſhop pleads his 
common plea as ordinary; and the deſendant Blake demurs 
to the declaration. | 


This caſe was argued ſeveral times at the bar by Gould 
and Wright King's ſerjeants for the defendants, and by Pem- 
berton and Birch ſerjeants for the plaintiffs. And ſeveral 


exceptions were taken to the declaration, to which the court. 


gave no reſolution. 


1 Exc, That the plaintiffs have declared ill, becauſe they 
ſay, that the indowment of the church of St. Andrew's Mard- 
robe was of greater value than the indowment praedictae vi- 
cariae ecclefiae de St. Anne's Blackfriers. Now if this had 
been two churches appropriate, this might have been well, 
becauſe every church is indowed of the tithes, glebe, c. 
but all vicarages are not indowed ; therefore the plaintiffs 
ſhould hive ſhewed before, that the vicarage was indowed, 
which indowment the defendant might have traverſed. 


2 Exc. The plaintiffs ſhould have ſaid, that the indow - 
ment of the one is of greater value than, viz. of ſuch a 
value. And though it is not obligatory, nor concluſive to 
the trial, yet for conformity in good pleading it ought to 
have been ſhewn, 6 Co. 47+ 4. 


3 Exc. The plaintiffs have pleaded a grant by deed of 
the rectory, to which the vicarage of St. Anne's Blackfriers 
appertained, by Sir Thomas Gouge, and have not alledged 
any conſideration; ſo that the ule will be to Sir Thomas and 
his heirs, and executed by the ſtatute, and ſo no title in the 
plaintiffs, | 

4 Exc. The plaintiffs have declared, that Sir Thomas 
Gouge by deed dedit et conceſſit the rectory to which the vi- 
carage appertained. Now. a rectory will not paſs by grant, 
becauſe it conſiſts of giebe land, c. And the general 
practice is to make livery of ſeiſin, and the books compare 
it to a manor. 16 Hen. 7. 3. b. 3 Hen. 7. 14. 4. 21 Hen. 
7. 21. 3. Leaſe for years of a rectory is good without 
deed, becauſe it contains glebe land. The ſame law of a 
parſonage. 19 Hen. 8. 12. If the plaintiff had ſaid 
generally that Sir Thomas Gouge dedit et conceſſit, the court 
would have intended livery; but not now, becauſe he has 
ſaid that it was by deed, which deſtroys the intendment. 
And ſo it was adjudged Paſch. 15 Car. 2. C. B. George v. 

urr ; a conyeyance of lands was pleaded by dedit et con- 
Ceſſit per chartam feaffamenti ;. and it was held ill, becauſe the 
0 Ns es royed the 8 of livery, which 
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Revnotvsow the court would have had, if it had been pleaded by didit 


werſus 
BLAKE. 


generally. 


But the court took no regard to theſe objections; and 
the judges, when they gave judgment, made but three 
points in their arguments. 


1 Point, Whether the plaintiffs have ſufficiently aver- 
red, that the indowment of the church of St. Andrew's 
Vardrobe was of greater value than the indowment of the 
church of St. Anne's Blackfriers. For the act has appointed, 
that the patron of the church, whoſe iadowment is of the 
greater value, ſhould have the firſt turn: ſo that the in- 
dowment of the churches is the meaſure by which the turns 
muſt be governed, Aad it was objected by the defendant's 
counſel, that the plaintiffs have not made a ſufficient aver- 
ment as to this point; for (ſaid they) the plaintiffs have 
averred, that the indowmeant of the church of St. Andrew's 
Wardrobe is of greater value than the indowment praedifae 
vicariae ercleſiae de St. Anne's Blackfriers ; whereas they have 


not made any mention of any vicarage before, to which 


this relative word praediftae can refer; and for this reaſon 
the averment is not ſufficient ; and by this the indowment, 
which is a ſubſtantial part, is not traverſable. And Gould 
ſerjeant for the defendant argued, that the court could not 
reject this word praegiftae; for (by him) the difference is, 
that where the matter appears once well upon the record, 
and then a praedict or ſcilicet which is repugnant follows, there 
the court will 2 the praedid or ſcilicet becauſe there ap- 
pears enough before to be a foundation of a judgment; but 
where that which follows the pracdic! or ſcilicet, is material, 
and the point of the action, and not well ſhewh upon the record 
before, there it cannot be rejected nor amended. And up- 
on this reaſon the caſes Co. Ja: 149, Jennings v. Mark- 
ham. "Yeibv. 110, Mordant v. Walden, Cri. Tac. 618, Han- 


| bury v. Ireland, are grounded. There is alſo a difference 
When the caſe is after verdict, and when upon demurrer. | 
As Paſch. 4 Will. & Mar. C. B. Benjamin Dennis brought 


treſpaſs againſt Robert Earl for breaking his cloſe ; and the 


record was, Robertus Earl attachiatus fuit ad 2 
c 


the declaration and ſays, et unde i 
| quod praedifius Benjaminus, r. the defendant juſtified for 
way, | We. and iſſue thereupon, and verdict for the plaintiff; 


Benjamino Dennis quare claufum, Se. fregit Sc. then comes 
em Benjaminus queritw 


and upon motion in arreſt of judgment, adjudged, that 
this being after verdict, and it appearing upon the record 


that the defendant broke the cloſe, it ſhould be amended. 


But this principal caſe is upon a demurrer, and the matter 
does not appear well laid before upon the record, becauſe no 


declaration 


cCaurch is mentioned before; therefore for this reaſon the 
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declaration is ill, and the word praedia cannot be rejected. RzvyxorpSon 
But the whole court reſolved, that the averment was ſuffi- 
cient, for they would reject the word praedi ſae as ſurplu- 
ſage. And Powell juſtice cited Anon. Hardr. 339. as a caſe 
of the ſame nature, 


werſus 
BLAx R. 


2. The ſecond point was, whether by this union the 
appendancy of the vicarage of St. Anne's Hlachfriers to the 
reciory was deſtroyed ; for if it were, it would be fatal to 
the plaintiffs, becauſe there were not ſufficient words in 
the grant of Sir Thomas Gouge to convey an advowſon in 
grols to the plaintiffs, and conſequently the plaintiffs had 
no title, 

3- The third point was, whether the declaration was 
good, notwithſtanding that the plaintiffs had not ſhewn any 
preſentation to the church of St. Anne's Blackfriers? And as 
to the ſecond point, Powell juſtice was of opinion, that the 
appendancy was not deſtroyed, but that the right of pre- 
ſentation every ſecond turn to the new church became ap- 
pendant to the rectory, as the vicarage was before, For 
the better clearing of which opinion he ſaid, that he would pra, patron, 


. conſider, 1. What an union was at common law. And and ordinary, 


(by him) at common law, the parſon, patron, and ordi might make an 
nary, might make union of two weak churches, without — 
the conſent of the King. 50 Ed 3 26. 27. if they were Salk. 165. 1f 
very poor, becauſe the King's concern was very ſmall ; but de churches | 
if they were of reaſonable value, then the King's conſent dd Cie. lia. 
muſt concur; becauſe an advowſon was a thing which lay 50. Watſ. 6. 
in tenure, and might be held in capite, and therefore the __—— 
King might be prejudiced in his ward; and ſecondly, he —— 
might be barred of a caſual profit, as a lapſe, which in ſonable value 
probability might happen ſooner where there were two cut wan 
churches, than where there was but one; but yet the or- neceſſary acc. 
dinary was the chief actor, and therefore if (a) the conſent * * 
of the King was ſubſequent, it was ſuffeient. Fi. 5. B. ce. 
Union was made concurrentibus his guae in hac parte de Wall. e. 16. 24, 
jure reguirebuntur; and exception was taken, that it was f. * 
not ſaid by whom the union was made; but it was an- 

ſwered, that this was the act of a ſpiritual judge, and the gion of ſpi- 
common law would not examine it, no more than ſen- ritual conuſance 
tences of the ſpiritual court. ix Hen. 7. 8. 26. And at * 4 
that time the law. was very uncertain what churches were bs rages 
poor enough, which gave occaſion to the making of the 

act 37 Hen. B. cap. 21. the making of which act gave ju- 

riſdiction to the common law, to examine if unions were 

well made. As marriages, though they were originally 

allerius ſeri, yet when' the act of parliament meddled with 

4 n, it gave juriſdiction to the temporal judge; and 

23 2 Roll. 4b. 778, 21. Vin. 594. Mordant ver. 


+ the common law took ſo far notice of unions At common law 
- 0 4 44 hibi 2 
lay to a ſuit in the ſpiritual court Ae 
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| Reyxory*o* after the act, that the judges granted a prohibition to the 
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An union ean- 
nut be made to 
ta. e effect im- 
mediately while 
the church to be 
ſuppreſſed is 
full, without 
the conſent of 
the incumbent, 
Vide Watſ. c. 
16. 2d. ed. P · 
370. 
Atter an union 
the ordinary may 
compel the pa- 
riſhioners of the 
ſappreſſed 
church to come 
to that to which 
the union is 
made, and pay 
their tithes, c. 
ſed vide Skinn. 
616. 
Notwithſtand- 
ing an union the 
modus sof each 
pariſh continue. 
D. acc. Salk. 
165. and each 
pariſh as to 
taxes, duties, 
rates, repairs of 
the church, &c, 
continues diſ- 
tinct vide Carth. 
238 Watſ. e. 
16. 2d. ed. p. 
352. 334 Skin. 
588. 615. 16 
and 17 Car. 2, 
vide alſo 4 W. 
& M. c. 12. 
But the advowe 
ſon ot the ſup- 
— church 
extinct. D. 
acc. Salk. 165. 
, , Watf. Ce. 16. 2d. 
ed. p. 331. 
No union can be 
qualification and 
2d. ed, p. 328. 


7 * 
3 


pl. 599. & 661, pl. 994. 
pl. 1. Auſten v. Twine. 


futurs, quando vacaverit, c. 6 H. 7. 14. 
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ſpiritua] court, for ſuing the pariſhioners to come to 4 
church upon a union, where the union was void. And it 
was a queſtion, whether this act did not exclude all 
unions at common law? But it was held by three judges 
againſt Popham, that it did not, Cro. Eliz. 500. Moor 4c8. 
2 Roll. Abr. 778, 21 Vin. 505. 


2. He ſaid, that he would conſider the operation of ſuch 


a union, , 


And as to that he ſaid, that it was generally made in time 
of vacancy of the church, for if the church was full, the 
act of the ordinary could not prejudice the incumbent, for 
by 'the union the incumbency weuld be deſtroyed ; there- 
fore if the church was full, the confent of the incumbent 
was neceſſary. But if the church was full, and the in- 
cumbent would not conſent, the union could not be made 
de verbis in pracſenti; but it might be made de verbis in 
And after the 
union the ordinary might compel the pariſhioners, to come 
to the church to which the union was made, and to pay 
their tithes, by proceſs in his court, and no prohihition 
was grantable. And this was no prejudice to the pariſhio- 
ners, becauſe their modus's continued good; but the pa- 
riſh, as to taxes, duties, rates, reparations of the church, 
&c, continued diſtinct. Hob. 67. The reparations muſt 
be ſeveral, for otherwiſe it might be prejudicial to the pa- 
riſhioners, becauſe the oid church might be much leſs in 
proportion than the new. But the union made it but one 
church and one benefice, and it is the benefice to which 
the union is made, 10 Co. 136. a. Then if there is but 
one benefice the other is perfectly extindt. But Hobort 
158. fays, that if a man hath a benefice, with cure, of the 
value of eight pounds per annum and more, he cannot 
without qualification and diſpenſation procure another with 
cure to be united to it afterwards, although they make but 
one benefice. And it ſeemed to him, that the opinion of 
Hobart was good law. 2. What becomes of the advow- 
ſon? The advowſon, ſaid he, is but the right of preſent- 
ing an incumbent to the church or benefice ; then it there 
is after the union but one church and one benefice (28 l 


proved before) then there could be but one advowſon, and 


that is of the church to which the union is made. 


3· He ſaid, that he would conſider the difference be- 
tween tenants in common and coparceners of adyowſons, 
and patrons of united churebes. * 


made if either of the benefices is of the annual valve of 8 l. withont 
diſpenſation. Vide 37 H. 8. c. 21, 26 & 17 Car. 2. c. 3. and Wat, c. 16 
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1 By tenants in common (he ſaid) he did not mean, A vn. of right 
where a man ſeiſed in fee of an advowſon accepts a fine of —"—yk _ 
it, and g1an's and renders every ſecond turn; but where a ,,, 3 5 
man ſeiled in lee of an advowſen grants a moiety of it. In has theright ac» 
ſuch caſes the writ of right muſt be de medietate advocationts, _— 91 
Put where one church has two ſeveral incumbents, and two a quare impedtt 
ſeveral advowſons, and each of them has a diſtinct moiety of by «he perſons 
the tithes, there the writ of right muſt be de advecatione 5 
medirtatis eccl. flare, and the quare im edit in this laſt caſe ad pum Mone. 
medietatem ecclefiae or ecclejiom ; but in the caſe of tenants in _ wy 
common they (a) mult all join in quare imtedit againſt a — 
firanger ; and ſo if the one uſurp vpon the other, the other feveral advow. 
has no remedy ; but if (5) they do not join in the preſenta- — E 
tion, the biſhop may refuſe to admit the preſentee. | reſpeA to bie 


alvowſon a ſeparate right, D. acc. Co. Lit. 18. a. 10 Ce. 136. a. And a ſeparate pull: lon, R. 
ace, 10 Co. 136. b. . 5 Co. 102. a. D. acc. F. N. B. 39. b. Co. Lit. 17 b. 18. a. and 
13th Ld.n, 1. Tenants in common have ſeveral rights, but a joint poſſeſſion, Coparceners ſe. 
veral rights, acc. Co. Litr. 18. a. and either a joint poſſeiſion, or ſeparate luccefſice poſlcfſions 
of the whole 3 acc. Co. Lit. 18. a. Patrons of united churches have ſeveral rights, and ſeveral 
ſuccefive poſſeſſions of the whole. Vide Bl. 770. 
2. In caſe of coparcenets of an advowſon, their right is 
ſeveral, and therefore becauſe the advowſon is but one, the 
wr.t of 1ight muſt be de medietate advacationis ; but their 
poſſeſſion is partly joint and partly ſeveral ; fer if they all 
join in a preſentation, the biſhop is bound to accept their 
preſentee, and if they are diſturbed, they ſhall join in guare 
impedit ; but (c) if they do not agree among themſelves, 
the biſhop may refuſe all their preſentees; but if the (4) 
elceſt preſent alone, the biſhop is bcund to accept her pre- 
ſentee by particular privilege which ſhe hath, which (e) 
privilege goes to her aſſignee, fc. But if they make com. 
poſition (which J) may be by parol) if a ſtranger uſurp, 
lhe againſt whom the uſurpation is made may maintain a 
quare impedit againſt a ſtranger, whether the compoſition 
be according to cemmon right or otherwiſe. But their 
poſſ-fiions are fo Joint that they cannot uſurp one upon an- 
other, no more than tenants in common. | 
J. Patrons of united churches have alſo ſeveral rights, and 
therefore the writ of right ought to be de medietate advoca- 
tionrs; and their poſſeſſions are alſo ſeveral, ſo that one may 
uſurp upon the other, and drive him to his guare impedit ; 
and each of them, if he be diſturbed, ſhall have his guare im- 
pedit againſt a ſtranger. So that tenants in common have 
ſeveral rights but joint poſſeſſions; coparceners ſeveral 
rights but poſſeſſions partly joint and partly ſeveral ; but 
patrons of united churches have both rights and pofſeſſions 
leveral, To prove which diverſity he cited 33 Hen. 6. 11. 
5 Hen. 7,8. 14 Hen. 6. 15. Co. Lit. 186. b. Cro. Eliz. 
688, Windſor's caſe. Co. Ent. 489. a. (g) which laſt books 
prove, tht though in caſe of united churches there is but 
one advowſon in right, yet every patron has the whole ad- 


(a) Acc, 5 H. 7, 8. Co. Lit I ; ; . 
y- * 74 0. „197. b. (5) D. acc. Co. Litt. 186. b. (c) Vide Co. Litt. 186. b. 
10 Woti. Co 8. 2 Ed. 116. Co. CLitt. 186. b. Keilw. 1. 2 Inft. 365. FM H. 6. 40. b. 45 


J- 12. b. (e) R. acc. 1 Ves, 340. Cro. Elis. 18 D. acc. Watſ. c. 8. 2d Ed. 116. Co. 


Litt. 186. b. 166. b. and I th Ed 1 
118. () And fee 10 - = 4 „n. 2, 2 Inſt. 363. C) D. acc. poſt. 537, Bro, Qua, Ig. 
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An appendancy 
if ſevered by act 


of the party, is 
deſtroyed, vide 


|. 301, 302. 
by act of law 


ſuſpended only · 


(a) F. N. B. 
62. F. poſt. 301. 
$37» 


o 
(5) o Co. 79. b. 
Co. Lit. 122. a. 
Fitz. Quar. 
Imp. 59. 


(e) D. acc. 1 

Leon. 204. 

(4) Bro. Quar. 

Imp. 118. 

e) D. ace. x 
» 204» 
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vowſon to his turn; but the writ of right muſt be according 
to the right. See Windom v. Kempes, E. 867. Dier 299. 
J. 32. | 

4. He ſaid he would conſider, what would deſtroy an ap- 
pendancy. If an advowſon by act of the, party be once ſe- 
vered from the manor to which it is appendant, though but 
for an inſtant, it becomes in groſs, and the appendency is de- 
ſtroyed for ever. And therefore the difference is, if a man 
ſeiſed of a manor to which an. advowſon is appendant, ac- 
cepts a fine of the advowſon, and grant and renders every 
ſecond turn, by the alternate turn the appendancy continues, 
But if he levies a fine of the advowſon, and accepts a grant 
and render the appendancy is totally deſtroyed, becauſe there 
was an inſtantaneous ſeverance. So (a) if there be two 
coparceners of a manor, to which an advowſon is appendant, 
and they make partition of the manor, without taking no- 
tice of the advowſon, the advowſon at each turn continues 
appendant, (5) but if they make expreſs exception of the ad- 
vowſon upon the partition, it becomes in groſs. If they 
make partition of the manor, and the demeſnes are allotted 
to the one, and the ſervices to the other, the manor is 
deſtroyed,” (c) and the advowſon becomes in groſs. (4) 
But if the one dies without iſſue, ſo that the demeſne 
deſcend to her who has the ſervices, or vice verſa, the 
manor is revived, (e) and the advowſon becomes appen- 
dant again, becauſe it was by act in law. So that the 
diverſity is, where the ſeverance is by act of law, and 
where by the act of the party. 17 Ed. 3. 38. 12 
Hen. 7. 5. he queſtion then will be, if the union be 
an act in law? And he was of opinion, that it was, be- 
cauſe it is made by the ſpiritual judge, who is the chief 
actor in it. And though the advowſon be deſtroyed by the 
union, yet when it is ſevered in turns, each turn becomes 


. appendant till, becauſe it is done by act in law, which does 


not alter the nature of the thing. And that union does not 
deſtroy the appendancy, he cited Dier 259. b. as an expreſs 
authority, and Hindfor's caſe is an authority in point. For 


that was a guare impedit for a church united as appendant, 28 


appears by Cre. Eliz. 688. If then at common law union 
would not deftroy the appendancy, much leſs will an at 
of parliament do it, which is an act of the bigheſt law, 
which deſigns to do no wrong to any, but only to take away 
the incumbency, and give to each a ſecond turn inſtead of 
it, and in the ſame plight, as he had the advowion before. 
Therefore he was of opinion in this caſe that this act of 
parliament had not deſtroyed the appendancy, but that the 
plaintiffs had good title to preſent every ſecond turn by the 
grant of the rectory. . 
But Nevill juſtice and Trey chief juſtice againſt this for 
the defendants argued, that the appendancy was de ſtroyed 


dy the union, and then nothing paſſed by the grant of Sir 


; 2 Thomas 


— 
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Thomas Gouge to the plaintiffs. For the ad quam, &c, con- Revxorvion 
veyed nothing, if there was no appendancy. And Treby r 
chief juſtice ſaid, that union was originally the ſubject of the 
canon law, concerning which there are many rules which 
have been received by the common law, and thereby became 
part of it, for the interpretation of which, regard might be 
had to the ſpiritual law, in which they were firſt uſed. Ce. 
Eliz, 501. And in 2 countries rights of advowſon and 
patronage are determined in ſpiritual courts, but our com- 
mon law admits of no ſuch thing. Q? 2 Inft. 273. Dea, 
and Stud. Dial. 2. c. 36. 
Linwod provinc. 159. conflitution. Othonis 35. ſays, that 
by union the church which is united is extinct, and of 
the two benefices the more worthy ſhall be retained ; and all 
unions ought to be perpetual and unlimited, and by con- 
ſent of all the parties concerned; but the patrons are more 
than conſenters, for they extinguiſh an old intereſt ; for the 
church united is a new thing created, and there is ano- 
ther patron and patronage created than were befere ; ſo 
that this church is not the ancient rectory nor vicarage, 
but novum aliquid tertium compoſed of both; and he who 
is made patron by the ordinary (for the patronage may be 
limited as well to one as to both) may have a quare im- 
fedit, though he has not had execution by preſentment. 
50 Edw. 3. 27. a. So that it muſt be a new advowſon, 
which is created; and not the old, which continues. And Wherelands 
this new advowſon is not appendant, neither in reſpect of — of a manor 
the one nor of the other; but it is like the caſe of an — 
eſcheat; where Blackacre is held of the manor, and eſcheats, of the manor, 
it is incorporated and become parcel of the manor. So 
that the vicarage here is extin& and the advowſon alſo (and 
if the vicarage were not extinct, it would be againſt the 
plaintiff, for then the (a) quare impedit ought to be brought (q) P. ace. Com. 
for the vicarage) and inſtead of the vicarage every ſecond 359. F.N.B. 
turn is given to preſent to this new church, which is in 32 H- 
groſs, and cannot be appendant. And it ſeemed to him, 
that the patronages of the diſtin& pariſhes were annibilated, 
and a new advowſon created, which ſhould go every ſecond 
turn to the ſeveral former patrons, which is a new advow- 
ſon in groſs. And though it might be objected, that there 
was here the agreement of all parties, that the . ſecond turn 
ſhould come inſtead. of the vicarage, and in the ſame plight 
as that was, He conſeſſed, that union was wholly by agree- - 
* and the parties have power to appoint the turns, 
dut not to make an appendancy, for no conſent, but time 
memorial only, can do that. Appendancy conſiſts wholly Appendancy 
in preſcription, and paſſes in grants under the words cum coahde wholly 
. It is true, that in pleading there is no need to 88 
ay a preſcription. 4 Co. 37. 4. Tirringham's eaſe. But it Bl. 23. 
mult be always. taken that it was by preſcription. Then ge we ng 
neceflity to lay a preſcriptions Co. Lit. 122+ b. and 13th Ed. n. 2. 
04 there 
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there cannot be here any apppendaney, becauſe the begin- 
ning of this new church and advowſon is well known, and 


ſhewn in the declaration. Beſides, that it is iu poſhble to 


make a new church appendant, for that would be in effect, 
to make that waich is done at this day, to be cone long 
ago. As to the caſe of Dier 259. which is the only cale, 
where quare impedit is brought upon an united church; the 
words of the book are [ Et iſſint ſemble en autre caſe per 
Popinion d aſcuns] which imply, that others were of a con- 
trary opinion. 2. This point of appendancy is an unne- 
ceſſary queltion there, as appears by reading the caſe, 


ObjeQion, Muds caſe, Cre. Elz. 688. 


Anſwer. That was not a church united, nothing of it ap- 
pears in any of the other reports of the caſe, nor in the 
record itſelf, but it ſeems to be an imaginary diſcourſe of 


Croke ; but yet there were the words adhuc pertivet, which are 


wanting in this caſe; but there was no neceſſity there, to 
ſpeak of an union, for he would ſuppoſe (which is not at 
all improbable) that there were two lords of two adjoining 
manors, who contributed to the building of the church; the 
one contributed more by one part than the other, and fo 
reſerved to himſelf two turns, and the other lord had the 
third turn; ſo that there was no neceſlity to reſort to Crote's 
imagination of an union, to maintain the declar-tion in 
Windjor's caſe ; but this ſuppoſition is much more probable 


and agreeable to the rules of law, for patronum fa. iunt dos, 


Advowfſon of 4 
vicarage may be 
appendant to the 
rectory, vide 
Moor 894. 
Or a manor. R. 
acce 1 Roll. 
Rep. 235. Cro. 

at. 385, 

oor. 894. 1 

Roll. Abr. 231. 
1 Danv. 501 
2 Vin. 396. pl. 
_ 


| aedificatio, fundus. Heretofore it was doubted, whether the 


advowſon of the vicarage was appendant to the rectory, 17 
Edw. 3. 51. and it was long beforg a'vicar obtained the re- 
pute of a corporation; but it is now ſettled, that it may 
be appendant to the rectory; and Coke ſays, that it may be 
appendant to a manor. | 


Ast o the diverſities taken by Powell juſtice between te- 
nantsi n common, and coparceners of advowſons, and pa- 
trons of churches united, he ſaid that the books were clrar, 
and he agreed with them. But compoſition, he ſaid, might 
make an advowſon appendant to become in groſs, but not- 
contra. 

If a man brings quare impedit for an advowſon appendant 
to a manor, he has no neceſſity to ſhew preſcription for 
the appendancy, but may ſay generally, that he was ſeiſed of 
a manor, to which the advowſon is appendant. In the ſame 
manner in this caſe when the plaintiff has once executed his 


turn by preſentment, in guare impedit afterwards he has no- 


thing to do, but to ſhew, and ſay, that he was ſeiſed of 
every ſecond turn ut in groſſo, and has no need to derive his 
title higher. Vaugb. 2. Cro. Elia. $11, 3 Leon. 163, 
Cheverton's Caſe, Vers Et. 

* | Odjection 


iger 
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Objection. This would do a wrong, to deſtroy the ap- 
pendancy, and convert it into an adyowſon in grols. 


Anſwer. An advowſon in groſs is as oeneficial as an ad- 
yowſon appendant, and this turn given by the act of parlia- 
ment comes inſtead of the vicarage, but cannot be appen- 
dant, becauſe it is impoſſible, ſince all the world knows that 
it begun but by the act. And though the union is by act of par- 
liament, it is not material; for when an act concerns a parti- 
cular eſtate it is but a higher ſort of conveyance. And then if 
it makes uſe of the terms of the common law, the court ought 
to make ſuch conſtruction as the common law would have 
made, For which reaſons he was of opinion, that the ap- 
pendancy was wholly deſtroyed. 


As to the third point, whether the declaration was good 
notwithſtanding that no preſentation was laid to the church 
of St. Anne's Blackfriers, all the court was of opinion that the 
declaration for this fault was ill, and thetefo:e that judgment 
ought to be given for the defendant. 


Powell juſtice ſaid, that a preſentation to a church is the 
only poſſeſſion. A grant will veſt a title in the grantee, but 
nothing will give poſſeſſion but a prefentation. Then it 
would be abſurd to maintain a poſſeſſory action without a 
poſſeſſion. Therefore a preſentation is always neceſſary for 
the maintaining of a guare impedit, except in ſome ſpecial 


caſes; as if a man found a church, and before he preſents he 


is diſturbed, he ſhall! maintain a quare impedit without ſhew- 
ing a preſentation, by ſhewing the ſpecial matter. So if a 
church has been appropriated time whereof, c. ſo that none 
knows who was the laſt incumbent, if the appropriation be 
diſſolved, ſo that the church reverts to the heir of the firſt 
founder ; if he be diſturbed he may ſhew the ſpecial matter, 
and maintain a guare impedit without ſhewing a preſentation. 
The fame law if a man be diſturbed after recovery in a writ 
of right of advowſon, before he has preſented, though hereto- 
fore it was a 12 So where the King is intitled by 
office, that J. S. died ſeiſed of an advowſon, &c. though this 
does not give the King ſuch poſſeſſion, as the office gives of 
lands (for there before a man can controvert the King's title 
' he muſt traverſe the office, but in the caſe of an advowſon if 
the King brings a guare impedit a man may controvert his 
title before he has traverſed the office); yet the King upon 


ſuch office may maintain a \mpedit be 
a a quare 1 t before preſentation. 
But in this caſe a preſentation ſhould b 


JeQed, that the act made uſe of this word patron as defignatio 
| perſenge , 


have been ſhewn, which. 
the defendant might have traverſed. And though it was ob- 


RrxyNoLtv3on 
ver ſua 


BLAxr, 


A ſtatute con- 
cerning a par- 
ticular eſtate is 
but a higher 
ſort of convey- 
ance, and to 
conſtrued as 
ſuch, vide ante 
164. 
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Rxynor2s0n ßerſenae, and therefore the averment that Sir Thomas Gouge was 


Der a: 


verus et indubitatus patronus was enough; the court anſwer. 


ed, that if the act intended this word patron as deſignatio per- 
fonae, then it mult be an advowſon in groſs, and conſequently 
the plaintiffs would have no title, by the reſolution of the ſe. 
cond point. But it appears, that the act did not deſign it as 
a deſignation of the perſon, but refers it to the former right; 
and therefore the plaintiffs, to intitle themfelves, ought to 
make Sir Thomas Gouge compleat patron in law, which thould 
be by ſhewing a preſentation. For if there were an uſurpa- 


tion upon Sir Thomas Gouge, and the ſecond turn had happen. 


ed during the uſurpation, the uſurper muſt preſent, until he 
is removed. And Powell juſtice faid, that Raft. Entr. 522.4, 


was a Caſe almoſt in point, and gave great light to the mat- 
ter of the union, and that in quare impedit a preſentation muft 


be ſhewn before the union, and by reaſon of which deſect 
alone Powell juſtice was of opinion, that judgment ought to 
be given for the defendant. Treby chief juſtice ſaid, that if the 
plaintiffs had claimed it as the old vicarage, that then a pre- 
ſentation ought to be ſhewn as well in this as in all the other 
caſes of quare impedit put by Powell juſtice, for preſentment 
makes a title where there is none, and proves a title where 
there is one. Yaugh. 9, 10. Str. 1011. But as this caſe 
is, he doubted more of this than of the fecond point ; for the 
gquare impedit is not brought for the vicarage which is deſtroy- 
ed, but for the new church ; and therefore this title to the 


2 vicarage feems but inducement. But yet he ſaid, that he in- 


clined to believe that the plaintiffs ſhould have laid a preſen- 
tation, becauſe general pleading is always difallowed, as well 
in caſes upon ſtatutes as at common law. Hob. 295. V. 

nes 6. 11 Hen, 7, 8. 5 Ed. 4. 5. 6. And though it 


is objected, that the act ſays [the patron, &c. ] and the plaintiffs 


Where a perſon 
claims as patron 
or heir, he Can- 


have averred, that Sir Thomas Gouge was patron ; yet they 


| ſhould have ſhewn, how he was patron, for the reaſons afore- 


faid given by Powell juſtice. And though it was objected, 
that iſſue might be taken, whether he was patron or not; he 
anſwered, it was difficult to traverſe ſo general a word as pa- 
tron, or not; and there was but one precedent of ſuch a ge- 
neral iſſue, which is 28 . 22. But one ought not to re- 
ly upon that book, pleading was not then arrived at 

perſection. One cannot take iſſue upon the word heir, 
&c. For which reaſons he was of opinion, that the decla- 
ration was ill in this point alſo. Judgment was given for 


Note, Powell juſtice ſaid to Treby chief juſtice, that Hel 
chĩef juſtĩee agreed with him as to the ſec pu againſt the 
the 


opinion of Trey. Ir error br t in B. judgment 
was affirmed, but reverſed in p afterwards, as Le- 


vn reports, 3 Lev. 437. Lev. Ent, 143 " Lads 


om ff .US 


— 
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Luddington ver. Kime. 


. C. Lev. 1. Salk. 224. 3 Danv. Abr. 183. pl. 24. 1 Eq. Abr. De- 
: l ” viſes. D pl. 23. 4th Ed. p. 183. 


Eplevin of cattle taken in Willoughby, in a place called 
Weſtfield, 11 Nov. * Will. & Mar. The defendant 
makes conuſance as bailiff to Syms, and ſhews, that Sir Tho- 
mas Barnardiſton was ſeiſed in fee of the place where, &c. and 
being ſo ſeiſed 29 Oeiob. 3 Will. & Mar. demiſed it to Syms, 
to have and to hold from the 29th of Oelober 3 4. & Mar. 
until the 25th of March following; and the defendant as bai- 
liff to Syms took the cattle in the place where, &c. damage 
feaſant, Cc. The plaintiff pleads in bar of the conuſance, 
that Armin Bellingham was ſeiſed in fee of the place where, 
Ec. and licenſed the plaintiff to put in his cattle, &c. and 
traverſes the ſeiſin in fee of Sir Th Barnardiſtan. Upon 
which iſſue is joined. And the jury find a ſpecial verdict, 
that Sir Michael Armyn being ſeiſed in fee of the manor of 
IWilloughby, whereof the place where, &c. eft et adtunc fuit par- 
cella, made his will, by which (after a deviſe of a rent charge 
out of the ſaid manor) he deviſed the ſaid manor to Evers 
Armyn for life without impeachment of waſte, and in caſe 
that he ſhould have any iſſue male, then to ſuch iſſue male and 
his heirs for ever, and if he ſhould die without iſſue male, 
then to Sir Thomas Barnardiſton, nephew to the deviſor and 
his heirs for ever ; the jury find, that Sir Michael Armyn died, 
that Evers Armyn entred, and was ſeiſed prout lex poſtulat ; 
and being ſd ſeiſed ſuffered a common recovery to the uſe of 
himſelf and his heirs for ever; and deviſed this manor to A 
myn Bellingham and his heirs for ever, and died without hav- 


ing any iſſue; that Sir Thomas Barnardi/lon entered, and de- 


miſed to Syms; that Armyn Bellingham entred upon him, and 
licenſed the plaintiff to put in his cattle, and that he did ac- 
cordingly ; and that the defendants as bailiffs to Syms took 
the cattle damage feaſant; et /i, c. This caſe was argued 
ſeveral times by ſerjeant Pemberton for the plaintiff; and ſer- 
jeant Birch for the defendant in Eafter term 8 Mill. 3. and 
by ſerjeant // right for the plaintiff, and ſerjeant Levinz for 
the deſendant in Hilary term 8 Mill. 3. And now in this 


term the judges pronounced their opinions in ſolemn argu- 
ments on the bench, 


The firſt point that was made in this caſe was, whether the 
eſtate deviſed to Evers Armyn was an eſtate tail, or for life only. 
If it was an eftate tail it would be clear for the plaintiff, for 
then it would be a common caſe; Evers Armyn tenant in tail, 
remainder to Sir Thomas Barnardiflon in fee, Evers Armyn 
a 1 Keb. 319. 43 Will, 237. Dougl. 251. vide Dougl. 486. n. 2. 
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Intr. Trin. 5 


Will. & Mar. 


C. B. Rot. 1561, 


The word iſſue 
in a will may, 
and where words 
of limitation are 
ingrafted upon 
it ſhall, be = 
word of pur- 
chaſe. S. C. cit, 
Fearne 3d Ed. 
107. R. ace. 

8 Mod. 253, 
382. Str. 798. 
Fitz. 7. 10 
Mod. 18. Gilb. 


„L. & Eq. 20, 


129. Doe v. 
Reaſon, cit. 1 
Wilſ. 242, 244- 
Vide 1 Vent. 
232. Fearne, 3d 
Ed. 10a to 110. 
A limitation 
which may take 
effect as a con- 
tingent remain. 
der ſhal! never 
be conſtrued an 
executory deviſe, 


R. acc, 2Saund. . 
330. 1 Sid. 47. 


1 Keb. 119. 
Com. 372. 

D. acc, 1 Term. 
Rep. 632. 
Fearne 3d Ed. 
295,300. Dongl. 
252. No eſtate 
limited after a 
contingent li- 
mitation in fee, 
can be veſted, 

S. C. cit. Fearne 
zd Ed. 160. R. 
acc. 1 Sid. 47. 

1 Lev. 11. 8 
Wil. 237. D. 
acc. Fearne 34 
Ed. 276, 277, 
294, 295. See 
Fearne 36 Ed. 

I 6 1. Aneſtate 
may be limited 
to ſeveral per · 
ſons in fee 
upon concurrent 
contingencies 

S. C. cit. Fearn: 
292» R. acc. 

1 Sid. 47. 1 
The deſtruction 


particular eſtate deſtroys the contingent remainders which depend upon it. 8. C. cit. 
— 282. R acc, 1 Co. 66. b. 1 SHA. 47+ 1 Lev. 11. Raym. 28. 1 Keb. 119. 3 Wilſ. 
: . ougt. 251. 


D. acc. 1 Co. 130. b. 1 Keb. 753. vide Fearne 3d Ed. 241 to 262. A reco- * 


very ſuffered 2 Go grotienies tevant gives him a good right againſt any perſon who claims under 


+ Cit, Fearne 3d Ed. 2832. 
| may 


# 


| 
| 
| 
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LoppincTox may well ſuffer a common recovery, and bar all remainders, 
| 2 But the whole court reſolved, that Evers Armyn had but an 
eſtate for life. | 


Pawell juſtice ſaid, that he would conſider, 1, The caſe as 
if the deviſe to the iſſue male had been omitted, viz. as if the 
words had been, I deviſe to Evers Armyn for life without im- 
peachment of waſte, and if he die without iſſue, then to Sir 
Thomas Barnardiſton in fee. 2. He ſaid, that he would con- 
ſider all the words collectively, as they are in the will, 


1. As to the firſt he ſaid, that there were apt words to raiſe 
an eſtate tail by implication, as Cro. Fac. 415, 448. 9 0. 
127. ö. But in all theſe caſes no expreſs eſtate for life was 
deviſed, But where there are words which convey an ex- 
preſs eſtate for life, as in this caſe, there ſubſequent words 
will not create another different eſtate im the ſame party by 
implication ; for which he cited Dier 171. 4. pl. 7. 330. b. 
pl. 20. Cre. Eliz. 248. Moor 593. 2 Leon. 226. Cre. Elia. 
15, 16. Moor 123. 3 Leon. 130. 4 Leon. 41. 1 Mad. 
189. 2 Roll. Rep. 281. 1 Bu. 219, And though my 
lord chief juſtice Hale in 1 Vent. 230. was of a contrary 
opinion (to whom he bore a grezt deference) yet he could 
not concur with him ; for the books cited by Hale, viz 1 
Roll. Abr 837. l. 1. Mor 682. 2 Roll. Abr. 253. J. 46. Siyl. 
249. 73. depended upon particular reaſons. But Plunlet 
v. Holmes intr. Hil. 1658. B. R. Rot. 521. 1 Sid. 47. 1 
Lev. 11. Raym. 28. 1 Keb. 29. 119. is an expreſs au- 
thority for this opinion of his own ; where (a) a man deviſes 
to his ſon T. for life, and after his deceaſe, if he die without 
| iſſue living at his death, to L. Ec. it was adjudged that 7. 
Notaichftans. had an eſtate for life only. But Treby chief juſtice in his ar- 
ing an expreſs gument ſaid, that if the deviſe had been to Evers Armyn for 
e life, and if he died without iſſue male, then to Sir Thomas 
ard ele Barnardjfton, that this had been an expreſs eſtate tail in Eve's 
tail by implica- Armyn; becauſe it could not be ſuppoſed, that the deviſot 
tion, Her cure intended to make a breach in the eſtate. viz; that Evers Au- 
1 8 Mod, yn ſhould have it for his life, and when he died it ſhould re- 
260, R. cont. vert to the heir of the deviſor until the iſſue of Evers Arnyn 
CO were dead, for it could not go to the iſſue of Evers Armyr, 
1 P. Wm. 154. admitting that it was not an eſtate tail in Evers Armyn, be- 
cauſe there was no deviſe to the iſſue of Evers Armyn, and 
Sir Thomas Barnardiſſlon could not have it until Evers Armyn 
was dead without iſſue, and therefore in the interim it = 

., revert tothe heir of the deviſor, which was apparently again 
— . 4 his intention. Beſides, that (by him) — 1 Ns ny 
ſpecke no more reſpects is but a bare tenant for life, as to charge, &c, And 
2 mo though the words without impeachment of waſte were added, 
D. acc. 1 Vent. that will not hinder it from being an eſtate tail. For which 
23%: vide 2 Bl. he cited Old Bendl. 31. pl. 126. as expreſs in point. Note, 

3 Tbat is a limitation by fine. 


() The deviſe in Plunket v. Holmes was to Thomas for life, and if he died without iſſue 
living at his death to a ſon by an#ther venter and his heirs, but if Thomas had ifſue living at his 
death to Thomas and his heit, which brings it in ſeveral particulars very near this caſe, - A 

| | | $ 
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As to the ſecond, Powell juſtice ſaid, conſidering all the The word 
words collectively as they were in the will, that Evers Armyn „ harp wacky 
had but an eſtate for life; and the whole court agreed with tion, is nomen 
him. And they held farther, that the iſſue male of Evers Ar- — R 
myn (if there had been any) would have taken a fee by pur- — 
chaſe. For, 1. They held, that though the word iſſue is ſome- D. acc Str. 
times conſtrued as heirs, and a word of limitation, yet in a 3 —_— 
deviſe it may be a word of purchaſe as well as of limitation. © Ae, 
When it is taken as a word of limitation, it is collective, and Lopov 
ſignifies all the deſcendants in all generati ns; but when it is ver ſus 
taken as a word of purchaſe, it may denote a particular per- KN. 
ſon, as Cro. Eliz. 40. Savil. 75. » Anderſ. 132. 2 Leon. 35. 
prove, that this word iſſue may be de/ignatio perſonae. And 
Treby chief juſtice ſaid, that words leſs apt had been uſed and 
allowed good, for woras of purchaſe. 1 Co. gs. 6 Feoff- () vide 1 a, 
ment (a) to the uſe of 4. for life, and after his death to the 4:3. 1 Bro. C. 
uſe of his heirs, and the heirs females of their bodies ; the 8 * 
word heir: was allowed for a good name of purchaſe. So bode” — 
1 Co. 66. 5. Archer's caſe. And yet heir is more naturally 
appropriated to limitation than to purchaſe; but becauſe it 
appeared that the intention of the parties was to uſe it as 
de/ignatio perſonae, and a word of purchaſe, it was allowed 
good. Much more ſhall the word iſue be allowed a good word 
of purchaſe, where the party intends that it ſhall be fo, and 
that intention is apparent. But the chief caſe upon which 
they relied, was the caſe of Clerk u. Day, 1 Roll. Ab. 839. J. 

32. Gro. Eliz, 313. Owen 148. Moor 593. (6) the record of 
which they had ſeen ; and though no judgment is entred up- 
on the roll, yet Moor (who reports the caſe as depending 
more than a year after the time of which the other reporters 
make mention, and who probably reports it more exactly, 
for Croke was then but a young reporter, and Rolle reports 
it but by hearſay, for then he had not begun to ſtudy the law) 
reports, that judgment was given. And that caſe-is a ſtrong- 
er caſe than this in queſtion ; and Hale chief juſtice mentions 
the ſame caſe in 1 Vent. 232. and ſeems to allow it. The 
ſecond queſtion then will be, ' whether the intention of the 
teſtator appears in this caſe, that the word iſſue ſhould be 
defiznatio perſonae, or whether he deſigned it to be a' word of 
limitation? And they held, that the teſtator deſigned it to be 
a deſcription of the perſon, becauſe he added a farther limi- 
tation to the iſſue, viz.- and to the heirs of ſuch iſſue for 
ever, In the caſe of King v. Malling, 3 Keb. 100. Hale chief 
Juſtice ſaid, if the limitation had been, to the iſſue of the iſſue, 
or the heirs of the iſſue, in that caſe the word iflue ſhould be 
taken as defignatis per ſonae, and the iſſue had been a purchaſer. 
And Trehy chief juſtice ſaid, that this caſe is diſtinguiſhable 
from all che other caſes ; for the words are; if he ſhall have 


(6) See an accurate flate of this cafe ge $54 UM} 204% 3 
Tports en from the roll, and which differs from all the 
ports of it, Fitrg, 24. Fearne, 3 Ed. 102, , hich 


any 
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r any ifſue then to ſuch iſſue, Ac. Now the words [ſhall have] 


Kit. 


are conditional, and have reſpect to the birth of a ſon not 
then in ; and the word any is all the ſame as one. Then 
in common ſpeech when a man has a ſon,.it is ſaid that he 
hath iſſue; ſo that it is almoſt the ſame thing as if he had 
ſaid, if Evers Armyn ſhall have any one ſon. | for this is not 
2 trained conſtruction, conſidering all the circumſtances of 
the caſe, for in Barchet and Durdam's caſe the court ex- 
pounded the words [heir then living] to be all one as the 
word ſon. Then in this cafe, if it had been the word ſon, it 
had been without controverſy. And though it was objected, 
that iſlue is a collective word, and that if Euers Armyn had had 
two ſons, it had been uncertain which of them ſhould take; 
he agreed, that iſſue was a collective word, but ſometimes 
alſo it was taken ſimply ; and when it ſhall be the one or the 
other, muſt be determined by the circumſtances of the caſe; 
and therefore in this caſe the firſt ſon ſhould have taken. But 
Powell juſtice ſaid, that if Evers Armyn had had two ſons, 
and then Sir Michael Armyn had deviſed to the iſſue of Ever; 
Armyn, both the ſons of Evers Armyn would have taken; be- 
cauſe iſſue is a collective word, and it would not have been 
void for uncertainty, as is ſaid, Cro. El. 747. 2 Auderſ. 134. 
which caſe he denied to be law. And Bridgman chief juſtice 
of the common pleas had denied the fame cafe heretofore, 
in the caſe of Bate and Amherſt v. Norton. Raym. 83 2 The 
court ſaid, that if this ſhould be conſtrued an eſtate tail in 
Evers Armyn, ſome of the words in the will muſt be rejected, 
a8, 1. Ihe clauſe without impeachment of waſte, for every 
tenant in tail is diſpuniſhable of waſte.. 2. The word heirs 
limited after iſſue male; which will apparently oppoſe the 
intent of the deviſor, for he intended that all the daughters 
of ſuch iſſus ſhould inherit, for the words will convey a fee 
ta the iſſue ; but if it ſhould be made an eftate tail in Evers 
Armyn, all the daughters of the iſſue would be excluded, be- 
cauſe it mult be an intail male, if it is any intail. 


ObjeRion. It was objected at the bar, that it was the de- 
viſor's intent, that every iſſue male of vers Armyn ſhould 
take; but if. the court conſtrue this a- purchaſe in the iſſue 
male, chen a poſthumous fon of Evers Armyn cannot take. 
For if he / could take, it muſt be, either by way of contingent 
remainder, or of executory deviſe. Not the firſt, becauſe the 
remainder will not veſt before the particutay” eftare deter- 
mines, viz. before the death of. Evers Armyn' And execu- 
tory deviſe it cannot bo to ſuch a poſthumous ſon, becauſe it 
will not happen within the uſual time allowed for executory 
deviſes to take effeft, which is but the ſpace of the life of one 
man then in eſe; but this would be too long a time, being 
after the death of Evers Armyn, * | 
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Anſw. But to this objection Powell juſtice ſaid, that 
there were (a) two ſorts of executory deviſes; the one where (2) Vide Fearne | 
the intire eſtate paſſes out of the deviſor, as Cs. 7555 3d ed. 303. 
590, Pell's and Brown's caſe, 2 Roll. Rep. 217. (which Treby W | 
chief juſtice ſaid was properly the executory deviſe); the XKxus, 
ſecond ſort is a ſort of future deviſe, in which in the mean 
while the land deſcends to the heir of the deviſor, as _ 
worth and Prety's caſe, Cro. Eliz. 919. Moor 644. and 
time allowed for ſuch to take effect, was no more than one 
life then in . But Powell juſtice ſaid, that if this had been 
a deviſe to Evers Armyn for life, and if after his death he A limitation to 
ſhould have a poſthumous fon born by his wife, then to ſuch = 6 
ſon and his heirs, and if not, then to Sir Thomas Barnardiſton deviſee for life, 
in fee he was of opinion, that if Evers Armyn in ſuch caſe is good by way 
ſhould have a poſthumous ſon, he would have taken by way 9 
of executory deviſe; for though this would not happen within Burr 2159. 
the life of Evers Armyn, yet happening ſo ſhort a time after Fearne 4d ed. 
the death of Evers Armyn, as it muſt be to be the ſon of Evers dealeriy Sagt 
Armyn, he was of opinion, that this would have been a good 478. 
executory deviſe. But Treby chief juſtice doubted much of 
that, and was of opinion, that the time allowed for execu- 
tory deviſes to take effect ought not to be longer than the 
life of one perſon then in et; and fo it was held in Snow and 
Cutler's caſe, 1 Lev. 136. But in this caſe the whole court 
was of opinion, that this was a contingent remainder to the 
iſſue of Evers Armyn in fee; and therefore a peſthumous 
ſon could never take for want of a particular eftate to ſup- 
port the remainder, until he came in eſe. And if the limita- 
tion had been to the firſt ſon, it had been the ſame thing, for 
a poſthumous ſon there could not have taken; and though 
the intent of the deviſor might be otherwiſe, yet his intent 
could not controul a rule of Jaw ſo ſtrongly eſtabliſhed, that 
a contingent remainder ought to veſt during the particular & contingent 
eſtate, or eo inflante that it determines. And for theſe reaſons den dusiag rhe 
all the court held that Evers Armyn took an eftate for life by exiſtence or at 
this deviſe, remainder contingent to his iſſue male in fee, Mx very inane 
— the 2 2 R. acc. Salk. 227. 4 Mad. 282, Carth, 309- Comb- 432. 
fend 48. ee Pars ein nne 


2. point. The ſecond point was, whether this eſtate li- 
mited to Sir Thomas Barnardsflan was 2 remainder veſted, or 
contingent, or an executory deviſe. . If it was'a remainder 
veſted, then Evers Armyn being but tenant for life, by his 
recovery da 2 his eſtate, and Sir Thomas Barnar- 

u might an of itz or if it was an execu 
deviſe to Sir Thomas — the recovery will not * 
it; but if it was a contingent remainder, then it was deſtroy- 
ed by the recovery ſuffercd by Buers drmyn. | = 


© Avid: 
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; Remainder - Nevill juſtice was of opinion, that this was a remainder 


— 2 veſted in Sir Thomas Barnardi/lon, for which he relied upon 
1e ren Hutt. 118, Napper v. Sanders. Cro. Car. 265, Boreton v. 


werſus Nichols, And as to the caſe of Plunket w. Holmes, 1 Sid, 

LIAZ. 47, he ſaid, that admitting it to be law, it differed from this 

caſe ; for there it was one intire clauſe, but here there are 

intervening clauſes between the deviſe to Evers Armyn, and 

that to Sir Thomas Barnardiſton; wheretore he was of 

opinion, that the recovery was a forſeiture of the eſtate of 

Evers Armyn, and that Sir Thomas Barnardiſton might take 

advantage of it, and conſequently that the judgment ought 

to be for the defendant. But Treby chief juſtice and Powell 

juſtice held, that this was a plain contingent remainder; and 

though Eters Armyn forfeited his eſtate upon the recovery, yet 

it deſtroyed the contingency. For where a contingency is 

limited to depend upon an eſtate of freehold, which is ca- 

pable to ſupport a remainder, it ſhall never be conſtrued an 

executory deviſe, but. a contingent remainder. 2 Saund. 

88. and Reeve and Long's caſe adjudged in C. B. and af- 

med in B. R. Salk. 227. 4 Mod. 282. Comb. 252. Carth, 

309. 12 Mod. 53. Holt. 228 3 Lev. 408. Skinn. 430. up- 

on error brought; though the judgment was reverſed in 

the houſe of lords, but( a), c. For executory deviſes are 

only admitted in caſes of neceſſity, with caution that they do 

not introduce any inconvenience, as perpetuities, Cc. G. 

Lit. 18. a. 1 Co. 85. 5. Vaugh. 269. The firſt remainder 

therefore in this caſe was a contingent fee to the iſſue male 

of Evers Armyn ; and this remainder to Sir Thomas Har- 

| nardiflon is contingent alſo, not contrary to, but concurrent 

| with the former, according to the notion in Plunket and 

| Holme's caſe and is a contingency. with a double aſpect. For 

if Evers Armyn had had iſſue male, then the remainder bad 

veſted in ſuch iſſue male in ſee ; if he died without iſſue male 

(that is to ſay, ſaid Trehy chief juſtice, if he never had iſſue 

male) then to Sir Thomas Barnardiflon in fee. And theſe are 

not remainders expectant, the one to take effect after the 

O, vide Doug!, Other, but are (b) contemporary. And as to the objection, 

437; u. 2. that this differs from the caſe of Plunket and Holmes, becauſe 

| there were interveningclauſes, they anſwered, that that would 
make no differencde. E oi 

And as to the objection, that this remainder was veſted in 

Sir Thomas Barnardiſon. | 

They anſwer, that after a contingent fee is limited, no 

ſubſequont limitation can be veſted, 10 Co. 85. 4. Leonard 

Luis caſe. But the deviſe here to the: ifſue male 

is à fee, as before is ſaid; and therefore the | remainder 

to Sir Thomas Barnardiflon could not veſt. But where 

the mean eſtates are particular eſtates (whether the) 
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) By this ge. is to be underſtogd © contrary to the opinion of all the judges.” Vide Silk 
1 3 Lev. 404. | - 
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gre veſted or not) a remainder limited over may veſt. And Lang 


the caſes Hutt. 118. and Cre. Car. 363. are of mean particu- 
lar eſtates, and therefore th: re the remainder might well veſt; 
for in the latter caſe {which is ill reported by Crete) it appears 
in Littlet. Rep. 159. 253. 285. 315. 344. that the meſne 
eſtate was adjudged an eſtate tail; and therefore that will 
be no authority to govern this caſe. Therefore they con- 
cluded, that Evers Armyn, having deſtroyed the contingent re- 
mainder limited to Sir Thomas Barnardi/ton by the recovery, 
gained a fee; and though it was tortious, yet it will be good 
againſt all perſons, but the right heirs of Sir Michael Armyn 
the deviſor. 


Serjeant Levinz objected, that upon this verdict the plaĩn- 
tiff could not have judgment, for when Evers Armyn ſuffered 
the recovery, and entred, having forſeited his eſtate for life, 
he became a diſleiſor ; then when Sir Thomas Barnardiion en- 
tred, he was a diſſeiſor; then when Armyn Be lingbam entred, 
claiming by the deviſe of the difleiſor, he could not be in at 
a better condition than the diſſeiſor was, and therefore when 
he entred he was a diſſeiſor; fo that Sir Thomas Barnardiſton 
was ſeiled in fee at the time of the demiſe to y; and whe- 
ther it was a Tightful or a tortious ſeiſin, againſt a diſſeiſor, is 
not material, And therefore the iſſue is found for the de- 
fendant. 


But to this objection the court anſwered, that Armyn 
Bellingham entred by title; for admitting that Evers Armyn 
was a diſſeiſor, yet he had right againſt all perſons except the 
diſſeiſee, and conſequently his deviſee has the ſame right; and 
then the ſeiſin of Sir Thomas Barnardiſton, which he had gain- 
ed by abatement, was avoided; and fo the iſſue for the plain- 
tiff. And therefore (a) judgment was given, that the plain- 
tiff ſhould have return, Cc. For judgment is entred upon 
the record for the plaintiff, (5) 


ERJEANT Pemberton moved to amend a fine, in which Fine amen led 

by the deed 4 
, :clare the uſes 
conuſor, which was levied of the manor of 1ghfield, where the no the name of 
the manor of 
which it was 
levied. vide 
ante 134. Cruiſe c. 8. N. this is every day's practice in the C. B. 


(a) Note in 3 Lev. 435. the parties are ſaid to have come to a compromiſe before any judg- 
given ; but that ſuch compromiſe was not concluded upon uatii after julgment is very 


Sir John Forth was conuſee, and Sir —— Manwaring, 


dred, which declared the uſes, was of the manor of Igehifield, 
which was the true name. And it was amended. 


ment 
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kinn 


clear from Salk, 225. sth Ed. n. 2 Bro P. C. 5 Str. 804. Fitz. 21. 22. 3 Will. 240+ 


% This judgment was in effect affirmed in the Houſe of words in Barnardiiton and Carter, 


2 Bro, P. C. 1. and ſee 1 P. Wms. 506, 


Vox. I. 
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Intr. H. 8 Will. 
3 E. B. Rot. 
1608. ; 
The falſe deſ- 
cription of a 
public ſtatute, 


is even after 


verdict fatal, 
if the party 
expreſsly refers 
to the ſtatute . 
he has de- 
ſcribed. S. C. 
cit. Lutw. 140. 
19 Vin. 506. 
pl. 22. D. acc. 
pott. 382, * 
Mitlaking the 
place of holding 
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Birt qui tam ver/. Rothwell. 


HE plaintiff brought an action upon the ſtatute 21 
- 4 Hen. 8. cap. 13. for 251. for non-reſidency by the 
defendant for five months. The defendant pleaded a former 
action depending. The plaintiff replied, that it was brought 
by fraud, &c. And ifſue thereupon and verdict for the plain- 
tiff. And Jenner ſerjeant moved in arreſt of judgment, that 
the plaintiff has miſrecited the ſtatute. For he ſays, that by 
a ſtatute made at the parliament held and begun the third of 
November 21 H. 8. at WW:ſtminſter, &c. whereas there is no 
ſuch ſtatute ; for the parliament was held the third of M. 
vember at London, and was adjourned afterwards to W/:/tmir- 


ier, and he cited Cro. Eliz. 853, Bond v. Trictet. And ſer- 


the parliament jeant Mrigbt of the ſame fide produced a copy of the writ of 


at which a ſta- 
tute was made 
is 2 falſe deſ 
cription of the 
ſtatute, 
Where a parlia- 
ment ſtated to 
be held until a 
particular day, 
ſuch day is in 
cluded. S. = 
cit. 19 Vin. 

96. pl. 21. 

he practice of 
entering recor- 
daturs to pre- 
vent the alter. 
ation of records, 
is out of ule, 


ſummons, which was to appear the third of November at 
Bridewell in London; and ſo is the title of the act upon the 
parliament rolls. LZevinz e contra for the plaintiff, ſaid, that 
all the precedents are as the plaintiff has declared. Raf. 
Entr. 599. ö. Robinſ. Entr. 414. expreſs. And the (a) de- 
fendant in his plea has pleaded the ſtatute, as the plaintiff 
has done m his declaration. And the parliament might meet 
the third of November at London, and be adjourned the ſame 
day to I/;/imin/ier, But he confeſſed, that the ſureſt way of 
pleading is to ſhew, that. the parliament was held ſuch a year 
of the King, without taking notice of the commencement, 
which is good pleading, And as to the caſe in Croke, the 
exception was taken there, but what was done upon it 22 
conſtat. But Wright anſwered, that it appeared by the printed 
ſtatute book, that the parliament was not held at all at H- 
minſler the third of November ; for it is ſaid, that it was pro- 


rogued to Veſiminſter, and continued there forty-four days, 


Viz. uſque ad the ſeventeenth of December. Now there are 
forty-tour days excluſive of the third of November. For the 
uſque ad in ſuch caſes of acts of parliament always includes 
the day to which the u/que ad is applied; to which the court 
agreed, but in all other caſes the wque ad is excluſive of the 
day; but in caſes of acts of parliament it is uſually ſaid, 
that the parliament was held u/que ad ſuch a day, qr die it 
was prorogued. And Treby chief juſtice ſaid, that the word 
prorogation was not found upon the rolls; until the time 

Edward the Fourth, But as to the principal caſe, the court 
ſaid, that they ought to be very nice, how they proceeded in 
this caſe, ſince there are many precedents of the ſame n. 


ture, and therefore curia adviſare vult, Then it was moved 


(a) Vide rd. Jac. 139. 


Eaſter Term 9 Will. 3. 211 


on the behalf of the defendant, that a recordatur might be en- Biar 
tred, to hinder any alteration of the record. But per curiam, pu... 
that practice is not now in uſe, But Cook chief prothonotary 

ſaid, that the uſe heretofore of entring a recordatur was, re- 

cordatur, that this record is without alteration or interline- 

ation; and then if there were any alteration afterwards, it 

would appear upon the record, to have been made after the 

recordatur entred. But now the practice is, to make a rule 

of court, that all things ſhall continue in fatu quo; and then 

it ſhall be tried by affidavit, whether there has been an alter- 

ation or not. Poſt, 343+ 


——- v. Lee. 


An iadebi 
ALS E judgment was brought, to reverſe a judgment of ant in an 
an inferior court, where the plaintiff declared, that the inferior court 


defendant being indebted to him in ſuch a ſum for money be- — 


fore to him lent, he aſſumed to pay him at ſuch a place infra the promiſe to 
Juriſdiftionem curiae. The deſendant pleaded, non afſumpſit — ju 
infra ſex annos. And upon iſſue joined, verdict for the plain- ,ja;aion, Aher- 


tiff, and judgment. And exception was taken, that it is not wiſe it vill be 
ſaid, that the money was lent infra juriſdiftionem curiae. And 9 after vers 


i f 0 dict bad. R. 
for this cauſe the judgment was reverſed, For, per curiam, — Sid. 65, 


though the debt is tranſitory, and is a debt in every part of = Lev. 50. 1 


England, yet it ought to be laid, to ariſe within the juriſdic- — . 


tion of the inferior court. But if the plaintiff had ſhewn, 137. 166. 1 


that the money had been lent infra juriſdictionem curiae, or if it —_— _ 382. 
had been for goods there ſold ; the plaintiff would have had no 1% 3 _ 


need to ſay, that the defendant aſſumed to pay infra juriſdic- Vent. 243. 3 


tionem curiae; becauſe the law creates the promiſe upon the — 164. 1 
1 Ys _ A : . . . 0 OW. 395. To 
creation of the debt; which debt being within the juriſdiction, Jon. 230. poſt, 
the promiſe ſhall be intended there alſo. 1370. 2 Wilf, 
: 16. 1 Term. 
151. D. acc, Cowp. 20. 1 Saund, 75. quod vide, See alſo 1 Keb. 481. 512+. 522, Raym. g. 
1 Lev. 96. Str. 827. poſt. 795. oo But it nced not - late the promile to have been made 
within it. D. cont. poſt. 1042+ 


Earl of Hereford verſus Syly. 
The king whe 
1 for taking of a boat. The defendant party 2 


leads, that it was wrecked, and caſt by the ſea upon by — can 
the deb of the plaintiff, and that the defendant ſeized it as be- 3 
longing to the King. The plaintiff replies, and preſcribes ings and plead 
for wreck, The defendant demurs. And motion was made, 1 moon 
that the defendant might waive his demurrer, becauſe the 1, Mod. 200. 


ing was concerned, and take iſſue. But per curiam, that Jauch. 65. 1 


5 l > Vent. 117. 2 
is, when the King is party to the record, he has ſuch a pre- Rol. Res. 41. 


rogative; but every perſon, who ſets up a title for the King Bro. Prærog. 


has it not, as the defendant does in this caſe. But adjꝛur- = ay — 
e | ardr. $3. an 


vid: Dy. 53-But 
no other perſon though he may ſet up a title under tue kingy can 


P 2 Drinkwell 
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Drink well very. Fowkes. 


3 EBT upon judgment. The defendant pleaded in 
n abatement, that a writ of error was ſued ſuch a day up- 
teſte is inadmiſ- on the judgment, which writ of error is ſtill depending unde. 
1 termined, c. The plaintiff replies, that the original in debt 
Jon. 149, 2 Was ſued, before the writ of error was ſued, as appears by the 
ent. 363. te/le of the original. The defendant rejoins, that the origi- 
3 nal bore teſe ſuch a day, which was before the writ of error 
Burr. 9 50. B. was ſued ; but that in fad the original was not ſued out un- 
| — poſt. 409. til ſuch a day, which was after the writ of error was ſued, 
The plaintiff demurs, ſuppoſing that the defendant was eſ- 
topped by the ee of the original. And of that opinion was 

Treby chief juſtice, who cited this caſe as adjudged ; debt 

was brought upon a penal law, which by the ſtatute ought to 

be ſued within a year; the defendant pleaded the ſtatute, and 

that one year was elapſed before the ſuing of the action, Oc. the 

plaintiff replied, that he ſued an original tee ſuch a day, which 

was within the year ; the defendant rejoined, that though the 

writ bore teſte within the year; yet it was ſued after the year; 

the plaintiff demurred ; and adjudged by the whole court, that 

none ſhall be admitted, to aver, that an original was ſued at 

any time contrary to the te/?e. But Powell juſtice was of the 

contrary opinion, and ſaid, that if a man is arreſted, and af- 

ta) vide Raym, terwardsa writ is ſued with a % antedated ; in (a) falſe im- 


— Keb. obi priſonment this may be avoided by pleading. Aijcurnatur. 


; Braithwait ver/. Matthews. C. B. 


A Feit cannot 144 TTHEWS libelled againſt Braithwait in the ſpi- 
< 


be maintained . $ of 2 
in the ſpiritual ritual court, for having ſaid; Iatthews is a rogue, 4 


court for words cheating rogue, and keeps rogues company. Prohibition 


which are ac- 
tionable at com Was granted. 
mon law, P. acc. poſt. 243. vide Com. Dig. Prohibition G. 14. edit. 1780. vol. 4. P. 507, 508. 


Woids charging a man with cheating, ate actionable. R. acc. Burr. 10838. 


Hilliard very. Jeffreſon. 


—— Parſon libelled againſt the defendant in the ſpiritual 
juriſdiction court of York, for having cut elms in the churc h- yard. 


where the right Prohibition was granted, upon ſuggeſtion, that they grew on 
his freehold. | 


comes in queſ- 


tion, R. acc, Str, 1013, - 1 Will, 17. D. LIES 1 mite F, 3. 
24, 2dit, 2780. vol. 4. 6 Fly 7. D. acc, poſt. 543- vide Com. Dig. Prohibi 


Eaſter 
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Eaſter Term 


go Will. 3. B. R. 1697. 


Sir John Holt Chief Juſtice. 


Sir Thomas Rokeby 
Sir John Turton Juſtices. 


Sir Samut! Eyre 


Dr. Groenvelt's caſe. 


R. Greenvelt being committed laſt vacation by the een- 

ſors of the college of phyſicians, was this term brought 

into the King's Bench by habeas corpus, upon which the gaol- 

er returned, that the ſaid doctor being examined laſt vaca- 

tion, and convid, by the cenſors of the college of phyſicians 

for his ill practice upon the body of J. S. in the year 1692. 

by which the ſaid J. S. died, was fined by the ſaid cenſors 

201. and committed to gaol, until he ſhould be delivered by 

the ſaid college, or otherwiſe by due courſe of law. Upon 
which return the court reſolved ſeveral points. 
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Where a man 13 
fined and com- 
mitted for an 
offence, it ought 
to appear upon 
the ſentence, 
whether the 
commitment 

is to inforce the 
payment of the 
fine only, or by 
way of diſtinct 
puniſhment, 


R. acc. Skinn. 676. All fines for offences belong Je jute to the king. S. C. 3 Salk. 265. 12 
Mod. 119. But he may grant them over. S. C. 3 Salk. 26s, 12 Mod. 119. Vide 1 W. & 


M. Sefs. 2. c. 2. f. t. 2 Inſt. 48. His power however of pardoning any offence, and thereby pre- 
venting the fine, continues notwithſtanding, 8. C. 3 Salk. 265. 12 Mod. 119. R. acc. Skinn. 
676. and vide 2 Hawk. 391. c. 37. f. 33. The king cannot transfer or extinguiſh his right to 
pardon offences, 8. C. 3 Salk. 265. 12 Mod. 119. 1 Show, 234. 27 H. 8. c. 24. 
Mala praxis in a phyſician is an offence at common law. S. C. 3 Salk. 265. 12 Mod. 119. 
The proceedings of the college of phyſicians againit perſons for mala praxis are in the nature of 
criminal proſecutions. S. C. 3 Salk, 265; 12 Mud. 119. And therefore prevented by a pardon 


of the oltence, 8. C. 3 Salk. 265. 12 Mod. 119. 


1. Ref, That the ſentence or judgment was too general, 
for the cauſe of commitment ought to be certain, to the end 
that the party may know for what he ſuffers, and how he may 
regain his liberty ; if he was committed for the fine, it ought 
to be until he pay the fine; but if the intent of the cenſors 
was to puniſh him, not only by fine, but alſo by impriſon- 
ment, they ought to have made them two diſtin parts of 
the judgment, by condemning him to priſon ſo long, and 
from thence alſo until he ſhould pay the fine. 


2. Ref. That the King is creditor pzrne (as Rokeby juſtice 
| wg it) and that all fines for offences de jure belong to 
am; becauſe it is his correction, and the public revenge is 


in his hands; but yet the King may grant them, as in this 
| IG WE 
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Dr. Gzoxn- eaſe he has done to the college of phyſicians; and in like 
"Cafe, manner many lords of liberties have the fines for offences 
\ committed within their lordſhips. 

3- Ref. That although the fine belongs to a ſubject by 

the King's grant, as in this caſe to the college of — awe ; 
yet the King by pardon of the offence before the fine is ſet, 
may in like manner pardon the fine. And as to the objection, 
that by this means the King may make his own grant in- 
effectual; the court anſwered and reſolved, that the King 
neither by grant nor otherwiſe can paſs his power, or extin- 
guiſh that power which he bath to pardon offences. For per 
Holt chief juſtice it is a perſonal truſt and prerogative in him, 
for a fountain of grace and bounty to his ſubjects, as he ob- 

- ſerves them deſerving or uſeful to the public. And per Roke- 
by 22 as he cannot but have the ac miniſtration of 
public revenge, ſo he cannot but have a power to remit it by 
his pardons, when he judges it proper. Of neceſſity then, 
when the offence is pardoned, the fine is deſtroyed, to whom- 
ſoever it may belong ; becauſe the fine is the penalty of an 
offence; and as there is no offence where the crime is 
pardoned, ſo there cannot be any penalty impoſed for the 
oftence. 

4. Tue fourth point, if the mala praxis of the doctor in 
the year 1692 was not pardoned by the ſeveral acts of grace 
which have been made fince; for then the commitment was 
illegal, tho' impoſed only for a puniſhment, and not for the 
fine. And it was argued, that this power of correction in 
the hands of the college was in nature of a private judica- 
ture ; inſtituted for the redreſs and reparation of thoſe per- 
ſons, who loſe their friends by fuch prejudicial means ; that 
it is their ſatisfaction and right, as an appeal is; for this 
male practice has injured a private perſon, and the law allows 
him ſatisfaction by this puniſhment ; the name of the King 
is not uſed in the proceedings, as in an indictment or infor- 
mation ; therefore the offence ought to be regarded, not as 
an injury to him but to the party, for which this puniſhment 
is guaſia recompence, and therefore cannot be pardoned, no 
more than an appeal. 

But the court reſolved, that mala praxis is a great miſde- 
meanor and offence at common law (whether it be for cu- 
riolity and experiment or by neglect) becauſe it breaks the 
truſt which the party has placed in the phyſician, tending 
directly to his deſtruction. But yet the King may pardon it, 
as he pardons greater crimes. And the proceedings againſt 

the doctor in this caſe were not, as was objeRed, for 

.reparation to the party, for that ought to be by action 

upon the caſe, nor is it a civil proſecution as an appeal is; 

*” but a ſort of criminal proceeding for the correction of the 
doctor; and that therefore it could not be at this time (after 

ſo many general pardons) impoſed upon him. And the doc- 

tor was diſcharged. 1 

© 
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Rex ver/. Ingram et al. 
To the record 


1 and a hundred others being found guilty of a riot „ not on 
upon two inquiſitions taken before juſtices of peace aC- view under 13 
cording to 13 Hen. 4, cap. 7. (a) now moved in arreſt of — 3 I, 
judgment. Upon which theſe points were reſolved by the court. — 


muſt be a party, 8. C. 12 Mod. 123 Salk. 539. Carth. 383. Comb. 423. D. acc Comb. 1543. 
vide Raym, 386. But to an inquiſition after the riot he need not. S C. 12 Mov, 123. Salk. 
93. Carth. 383. Comb. 423. R acc. Comb. 173. vide 1 Hawk. c. 65. f. 33. ſach inquifition 
ould import to be taken for the king only. Vide 12 Mod. Salk, & Carth, ubi ſupra. But it 
will not be bad tho? it import to be taken pro corpore comitatus alſo. It may be taken after 
the expiration of a month from the time of the riot. 8. C. 12 Mod 123. Salk. 593. Cartb. 383. 
Comb. 423. Semb. acc. Comb. 173. Vide 1 Hawk. c. 65. f. 31. 6 Mod. 141. 1 Sid. 186. See 
now the ſtat. 1 Geo, 1. cap. 5 
1. When a riot is ſuppreſſed by the juſtices together with 
the ſheriff, having the poſſe comitatus with them for that pur- 
poſe, and they convict the rioters by a record of the force 
upon their proper view, the ſheriff ought to be a party to 
ſuch inquiſition, and ſo he ought by the 19 Hen. 7. c. 13. 
But if the rioters diſperſe of themſelves, and after they are 
parted, an inquiſition is made of it by two juſtices of peace; 
there is no need that it appear by the inquiſition, that the 
ſheriff was party to the inquiry; becauſe the juſtices may 
make the inquiſition without him, 
2. When the conviction of a riot is by inquiſition taken 
before two juſtices of peace, the inquiſition has no need to 
be, as taken pro domino rege et corpore comitatus, but pro do- 
mino rege is ſufficient, or rather better; for their inquiry is 
not for the county, but for the King, and fo is the conſtant 
form of ſuch inqueſts. But when an inquiſition is by the 
grand jury, then it ought to be pro domino rege et corpore co- 
mitatus. Sir William Williams objected that et corpore comita- 
tus was ill, becauſe their authority was not divided, or de- 
rived my from the King and partly from the county, but 
from the King only, and executed ouly for him; and there- 
fore (by him) it ought nbt to be pro corpore comitatus. But 
this nicety was not regarded, and the court ſeemed to be of 
opinion that they were the ſame. 
3. That tho? the words of the ſtatute are, that the juſti- 
ces, &c, ſhall make inquiry within one month after the riot, 
Cc. yet an inquiry by them after the month is good. For 
the ſtatute intended only to haſten their proceedings, by 
luvjecting them to the penalty in caſe they did not make en- 
quiry within the month, and not to reſtrain their authority 
to the month, ſo as it could not be executed afterwards : for 
the lapſe of the month makes them incur the penalty, but 
does not determine their power. 
(a) By 13 E. 4. e. 5. f. 1. ; ; la ned 
2 A he 33 7 r r — bs — 
of the county where ſuch riot, aſſembly, or rout ſhall be made, hereafter ſhall come with the 
wwe — 11 (if need be) to arreſt, and ſhall arreſt them ; and the ſame juſtices and ſherift or 
the law: and — OO = gue that which they ſha} find ſo done 2 their preſence againſt 
= offenders, ſhall be convict * - hrs . de Bins in — — — 
entries. And if it ha that ſuch treſpaſſers and offenders be de before the coming f the 
ſaid juſtices, and Meritt, or — tha the ſame ruſtic _ 1 dill 
» juſtices, three or two of them, ſhall dili- 


gently inquire within a month after ſuch ric ' 
al ; uch riot, aſſembly, or rout of people ſo made, and thereo: 
and determine according to the law of the — 5 s 


Fa _ Guiliam 
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Guilliam ver. Hardy. 


utah wt UILLIAM brought a ſcire ſacias againſt the defendant as 
plea of pay. bail o J. S. in an action brought by the plaintiff Guil- 


ment by the iam againſt him in the palace court, in which action the 


* * Y ſt 8 — * 2 * . * 
OTROS. plaintiff obtained judgment ; and this ſcire facias was to ſhew 


made before the Cauſe, why the p'aintiff ſhould not have execution genera'ly, 

r the c. The defendant pleads payment by the principal before 
rſt (ci. fa. . . 

S. C. 3 Vin, the return of the ſecond ſcire facias; which was agreed to 

505-pl-6.R. be a bad plea, becauſe the recognizance was forfeited by the 


—— —_ return of the firſt ſcire facias, The plaintiff demurs, and ad- 


ante 157. judged that the ſeire facias ought to abate. And reſolved, 
B. R. maya= That a record may be removed into the King's Bench, as 
ware a certiorari well by certiorari out of the King's Bench, as by certiorari 
a record out of the Chancery and removal hither by mittimus. 


from an in- 
ferior court. S. C 4 Vin, 331 pl. 6. in marg. The ſame law in C. B. fo held by all the judges 
Hil. 8 & 9 W. 3. C. B. 1696. Bro. certiorari. pl. 11. 4 Vin. 331. pl. 6. A ſeire factas ia 
H. R. upon the judgment of an inferior court muſt ſhew how it was removed into B. R. 5. C. 
_ — Carth. 390. On a removal by certiorari, the plaintiff can only have execution within 
the inferior juriſdiction. S. C. 3 Salk, 320. R. acc. Hutt. 117. Litt. 367. 360, 363. D. acc, 
x Lev. 134. Vide 1 Sid. 213. 1 Keb. 749. Cro Car. 23. See alſo 2 Inſt. 23. F. N. B. 246. 4 
19 G. 3. c. 70. ſ. 4. Secus on a removal by writ of error. 8. C. 3 Salk. 320. R. acc. 1 Sit. 
213. 1 Lev. 134. 1 Keb. 735, 749. D. acc. Hutt. 117. 

If the judgment of an inferior court is removed into B, 
R. by certisrari, and the party ſues a ſcire ſacias to have ex- 
ecution upon ſuch judgment; he ought to ſhew in his ſcire 
]acias that it is the judgment of ſuch an inferior court removed 
hither by certiorari, and ought to ſhew the particular limits 
of the inferior juriſdiction, and pray execution within the 
particular limits. But if the judgment be removed into g. 
R. by writ of error, and affirmed, the party may have exe- 
cution in any part of England, for by the affirmance it is be- 
come the judgment of the King's Bench. But in a ſore 
facias upon ſuch a judgment athrmed here the plaintiff ought 
to alledge, that it was removed hither by writ of error, And 
with this agrees 1 Sid. 213. 1 Lev. 134. 1 Keb. 735 
749. & Riſam verſ. Godwin, Hutt. 117. Litt. 357+ 
60, 363. And therefore becauſe in the principal caſe the 
Fire facias did not expreſs by what means the judgment was 
removed into the King's Bench, and general execution 15 
_ prayed, where it does not appear to the court, that they can 
grant ſuch general execution, for perhaps the record was fe- 
moved by certiorari: For this reaſon the court adjudged, 

that the ſcire ſacias ought to be abated, / 
A reference to a The ſcire facias was ill, becauſe it recited the judgment 
_— — in. Of the inferior court, ficut per inſpectionem recordi nobis conflat ; 
ſpectionem re- for if the defendant pleads nul tiel record, it ought to be 
aig rt 2 tried by the record itſelf, and not per inſpectionem record 

n. 220. But it ought to have been prout patet per recordum- 
3 Salk, 320. ö . * f ted 
18 Vin. 185. therefore for theſe reaſons the» ſcire facias was abated. 
p). 3. in mag. Jacob. | 
Vide Raym.. 


©, & 18 Vine 185. pl. 3. vide 4 Ann. c. 216; f. 1. ante 93. 
5 . 3 | 93 Parker 
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Parker verſ. Mellor. 


3. C. Carth. 398. 12 Mod. 122. 19 Vin. 25. pl. 3. 


EPLEVIN. The defendant pleads property in J. In replevin upon 
S. and prays returno habendo. And exception was 3 plea which 
taken to the plea, that the defendant could not have re- —— — _g 
| 6 of the action 
turn, becauſe he confeſſed the property in a (ſtranger. And the defendant 


Mr. Carthew for the defendant cited a caſe between Butcher — * os 
rn without an 


and Porter, Hil. 4 Will. & Mar. where property was plead- r. K ace 
ed in bar as in this caſe, and return was granted. And he Cro. ſac. 519. 
took this difference, that where the plea goes to the point 2 Rep. 64. 
of the writ, ſo that you can never have ſuch a writ, there , Keb. 3 
you can never keep the cattle ; otherwiſe where the plea goes Salk. 94. Carch. 
in bar of the action. And he cited C. Fac. 519. And = 6 —_ 
Holt chief juſtice remembred the caſe between Butcher and 81. poſt. 985. 
Porter, Salk. 94. Carth. 243. 1 Show. 400. and return P. _ Veat. 
was granted there, becauſe the plaintiff had not any right — — 
to the cattle. And he cited 39 Hen. 6. 35. where though 

the avowry was ill, yet the plaintiff having no right a 

return was granted. And therefore in this caſe judgment 

was given for the avowant, and a return granted. Jacob. 


The ſame point reſolved Paſch. 10 Will. 3. B. R. between 
Parrel and Scrimſhaw. | 


Brown verſ. Corniſh. 
S. C. Salk, 516. 


Idee aſſumpſit. The defendant pleads payment ac- Matter which 
cording to the promiſes, Sc. The plaintiff demurs might ve given 
ſpecially, 1. Becauſe the plea as he conceived, amounted 1 
to the general iſſue. Sed non allocatur. For per Holt chief may be pleaded 
Juſtice it is generally true, that no plea which admits, that ſpecially if it 
there was once a cauſe of action, amounts to the general — has 
iſſue, 2. The ſecond exception was, that the defendant once a cauſe of 
does not pray judgment of the plaintiff's action. but ſays, — age 
quod onerari non, Jc. And per Holt chief juſtice the de- * which : 
fendant ſhould not plead in this caſe, onerari non, &c. be- admits the 
cauſe the diſcharge is by matter -x pe facto, and there was 1 
once good cauſe of action. But in debt upon bond if the Aion oughe 
defendant pleads non eff ſadlum; or if it be brought againſt not to begin 
an heir, and he plead- riens per deſcent, the defendant may — I 
plead onerari non, becauſe he does not admit any cauſe of 
action; but in this caſe it could not be pleaded. And 
therefore judgment was given for the plaintiff. Jacob. 

A. drew a bill of exchange upon B. payable to C. or 
order; B. accepts it; F. pays the money to C C. indorſes 
the bill payable to J); D. brings caſe againſt H. who pleads 
payment to C. before the indorſement, D. demurs ſpe- 
Clally ; and adjudged, that this amounts to the general iſſue 

| non 


4 
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Baow® non aſſumpſit. Adjudged Mich. 8 Will. 3. B. R. Tercera 


Conan, Dimater and Hooper, Reported to me by Mr. Place. 
Hallet ver/. Birt.. 


S. C. Skinner 674. Carth. 380. 5 Mod. 252. 12 Mod. 121. Pleadings 
5 Mod. 248. 


A juſtification T RESPASS for taking of three cows in a place 
muſt admit a called B. The defendant juſtifies, that the biſhop of 
zu be econ, Sakſbury was ſeiſed of the hundred of & in fee, in right of 
R. acc. ante 38. his biſhoprick z and then he pleads preſcription for a 
Jn — for hundred court, to be held from three weeks to three weeks; 
— = and that upon plaints levied in the ſaid court, or before the 
which denies ſteward out of court, replevins time whereof, &c. have 
[oo go * been granted to him who levied the plaint, of the taking of 
% mul! hen Cattle, &c, that the plaintiff cepit et imparcavit theſe three 
that he was poſ- cows, being the cows of J. S. in the place where, &c, 
—_— within the hundred; that J. S. levied a plaint of this 
3 Salk. 272. before the ſteward out of the court; upon which the 
Acc. Br. treſ- ſteward granted replevin, &c. by virtue whereof the de- 
. fendant as bailiff of the ſaid hundred court replevied the 
70 Rep. 89. a. ſaid cows, Sc. The plaintiff demurred. And exception 
. og * was taken to the plea, that the defendant ſhould have given 
. colourable property at leaſt to the plaintiff; for the poſ- 
cannot preſcribe ſeſſion given by the plea is not ſufficient colour. 5 Hen. 7. 
to grant repe- 18. a. Bro. Colour 43. Cs. Eliz. 262. And for default 
court. S. C. of this, the plea amounted but to the general iſſue. For 
Salk, 38. the effect of the plea is, that theſe cows belong to J. S. 
Now a plea of property in a ſtranger amounts to the 
general iſſue, and is ill. 27 Hen. 8 21. 4. 

But ſerjeant Gould for the defendant argued, that the 
defendant has confeſſed poſſeſſion in the plaintiff, which is 
ſufficient colour in treſpaſs. 7 Hen. 6. 35. 4. 14 Hen. 4. 
25. 4. Fitzh. Colowr 243. And though it is objected, that 
the defendant has alledged, that the plaintiff imparcavit the , 
cows (which is impounded) ſo that the cows were in the 
cuſtody of the law, and not in the poſſeſſion of the plain- 
tiff; he anſwered, that imparcare ſignifies but to incloſe, 
whereby the plaintiff might the better keep the cows in bis 
poſſeſſion. 2. By him, it is not neceſſary in this caſe, that 
the plaintiff give colour ; for where the defendant by bis 
plea makes title to himſelf, be ought to give colour; but 
not where he alledges property in a ſtranger, eſpecially in 
the caſe of an officer, who might juſtify by reaſon of a pro- 
ceſs aut of the King's court. Beſides, that ſometimes it 
( Vide ante is (a) ſufficient for the defendant to lay the whole matter 
$7. poſt. 366. before the court by ſpecial pleading, though he might have 
given the ſame matter in evidence upon the general iſſue. 

2 Fentr, 295. Hob. 127. Fab. Colour 18. 
But per Holt chief juftice, e totam curiam, the defendant 


has not conſeſſod here any poſſeſſion in the plaintiff; — 
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the defendant having pleaded, that the plaintiff cepit et im- 
parcavit the cows of J. S. who is a ſtranger, though im- 
parcare ſignifies to incloſe only, yet that will not aid it; 
for whether the pound be private or publick, he who puts 
them in, has diveſted himſelf of the poſſeſſion and pro- 
perty of the cattle. Then ſince the defendant has alledg- 
ed the property to be in J. S. before and until the im- 
pounding, and at the time of the impounding they became 
in cuſtody of the law, the defendant has not given any good 
colour to the plaintiff, becauſe it is not continued. But 
the defendant ought to have pleaded, that the plaintiff 
cepit et detinuit the cows; and then he had given ſufficient 
poſſeſſion to the plaintiff, 2. After ſeveral arguments at 
the bar it was reſolved, that the ſubſtance of the plea was 
ill; for the ſheriff could not replevy by plaint at common law 
but by writ only, and that in his county court. But by the 
ſtatute he might reply by plaint out of court. Then ſince the 
ſheriff could not have done this at common law, the hundred 
court, which derives its authority from the county court, 
cannot do it by preſcription. And the ſtatute of Marlb. 52. H. 
3 c. 21. does not extend to the hundred court. There- 
ore this replevin granted out of this court is ill, eſpecially 
being granted by the ſteward, who is not a judge of the court. 
And the uſage in ſuch caſe will not alter the law. Therefore 
judgment was entred for the plaintiff, See Fitzh. N. B. 73. 
B. C. 2 Inft. 140, 141. Co. Lit. 145 b. Mr. Shelley. 
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HALLzT» 
V. 
Biar. 


(a) Hundred 
court cannot 
preſcribe to 
grant repleving 
by plaintiff, 


ſa) The different Reports do not agree as to the opinion of the court upon this point, See ex» 


tracts from each. 19 Vin. 20. under pl. 8. 


Breedon verſ. Gill. 
1 Entry 5 Mod. 269. vol. 3. 179 

'TPON appeal from the commiſſioners of exciſe to 
the commiſſioners of appeals, according to 12 Gar. 
2. cap. 24. / 45. the commiſſioners of appeals offered to 
proceed in the examination of the former ſentence, upon 
the depoſitions taken at the former trial, Upon which a 
motion was made in B. R. Mich. 8 Will. 3. for a prohi- 

bition, upon ſuggeſtion that all iſſues ought to be tried b 
examination of witnefſes viva voce; but that the — 
ſioners of appeals proceeded upon ſhort notes taken by the 
Clerk of the commiſſioners of exciſe, who had no autho- 
rity; which was not examination by the gath of credible 
witneſſes, as the ſtatute directs. And it was argued at 
bar for the prohibition by Sir Thomas Powys, Sir Bartholomew 
Shower and Mr. Northey, and againſt the prohibition by the 
attorney general, the ſollicitor general, and Mr. Cuper, 
the ſame term, And being moved the laſt day of the term, 
Mr. Howell the clerk of the commiſſioners of exciſe in- 
formed the court that the ſuggeſtion was falſe, for the exa- 
mination of the witneſſes was not by the clerk, but by the 
commiſſioners of exciſe, for they were examined in the 
preſence of the commiſſioners, and upon an oath admini- 
ſtred. 


No prohibition 
ſhall be granted 
upon a ſuggeſ- 
ſtion, any part 
of which is 
falſe D. ACC. 
Poſt, 537. & 
_ 1 Term 

ep. « 
The = 
fioners of ap- 
peals from the 
commiſſionets 
of exciſe 
muſt examine 
the witneſſes de 
novo, they can- 
not proceed up- 
on the evidence 
given before the 
commiſſioners 
- exciſe. S. C. 

Ak. a 
Comb? -— 
5 Mod. 7 


| 
[ 
|} 
' 
| 
N 
: 
| 


Juſtices of peace 
dente upon ap- 
- quarter ſeſſions, 
Nor depofitions 


before conimiſ- 
fgoners of bank- 


2. C. 30. . 41. 


- 
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tred by their order. Upon which the court taking the 
ſuggeſtion to be falſe, denied to grant a prohibition, upon 
the authority of Hob. 66, The pariſh of F/on's caſe. And 
afterwards in Hilary term 8 Will. 3. the ſuggeſtion was 
amended, and framed in this manner, viz. that the com- 
miſſioners ought not to admit the depoſitions, taken before 
the commiſſioners of exciſe to be evidence, but ought to 
proceed upon evidence of witneſſes examined before them- 
ſelves viva voce upon oath adminiſtred by themſelves, or by 
confeſſion of the party. And then it was argued by the 
counſel for the prohibition, that the proceeding is irregular, 
becauſe it does not purſue the direction of the ſtature ; for 
all examinations ought to be upon oath by the letter of the 
act; and the act impowers them to adminiſter an oath, 
which argues, that it was the intent of the parliament that 
they ſhould proceed upon evidence given before themſelves. 
And if the act had not preſcribed this method, the common 
law would have ſupplied it, which ſays, that alt proceed- 
ings ought to be by examination of witneſſes viva voce. 
Beſides, that this proceeding upon the depoſitions before 
taken cannot be a ſufficient ground for the commiſſioners of 
appeal to found their judgment ; for the evidence (notwith- 
ſtanding) may be miſrepreſented, or evidence taken of the 
one fide only. If ſentence be given againſt a man before 
the commiſſioners of exciſe by default, if the commiſſioners 
ol appeals upon appeal to them try the matter only by depoſi- 
tions, the party condemned will loſe the benefit of croſs- 
examining the witneſſes, Depoſitions taken before juſtices 
of peace cannot be read upon appeal to the quarter ſeſſions, 
nor can depoſitions taken before commiſſioners of bank- 
rupts be uſed at a trial at common law. And therefore theſe 
proceedings being irregular, they pray the aid of this court, 
which ought to controul all inferior juriſdictions, and 
correct them in their irregular proceedings. And Mr. 
Northey cited a caſe in the time of King Charles the Se- 
. cond, where the mayor of London eſpouſed the cauſe of a 
plaintiff ſo vigorouſly in a court of the city, that no at- 
torney durſt appear for the defendant, until Hale chief 
juſtice by menace of a mandatory writ out of the King's 
Bench -allayed the heat of the mayor. He cited allo a 
caſe between Shorter and Friend, intr. Hill. 1 Will. & Mar. 
B. R. rot. 39. 3 Mod. 283. Salk. 547. Carth. 142. 
Holt. 752. 1 Show. 158. 172. where the caſe was thus: 
John Friend by his will gave 101. to Martha Friend, and 
made Shorter his executor, and died; Shorter paid the le- 
gacy to Martha Friend; and afterwards Martha Friend 
made Friend the defendant her executor, and died ; Friend 
ſued Shorter for- the legacy deviſed by 9 Friend to 
Martha Friend his teſtairix in the ſpiritual court, where 


Shorter pleaded payment and produced one witneſs to 


prove it; and becauſe the ſpiritual court ſn -n 
f | 8 
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admit the proof of one witneſs, prohibition was granted out 
of the King's bench; and Shorter declared upon the prohibi- 
tion, and after ſolemn debate conſultation was denied by the 
whole court. 

But e contra it was argued againſt the prohibition, that ſince 
the ſtatute has given the commiſſioners of appeals juriſdic- 
tion in the principal matter, by implication it impowers 
them to proceed to the determination of the principal mat- 
ter by means the moſt proper, and which ſhould ſeem con- 
venient in their diſcretions; and they have choſen means 
agreeable to reaſon, purſuant to the ſtatute, and commodious 
to the parties; for the witneſſes are examined and eroſs- 
examined before the commiſſioners of exciſe, and their de- 
poſitions entered by the clerk in court, and ſubſcribed by the 
witneſſes themſelves. How can it appear to the commiſſi- 
oners of appeals, that the party was oppreſſed in the former 
ſentence, if they be not allowed the ſame evidence, upon 
which it was founded? Trial of the cauſe de nue will 
not be trial by appeal, When therefore theſe depoſitions are 
tranſmitted to the commiſſioners of appeals, and they pro- 
ceed upon them, is not this proceeding upon oath ? With- 
out doubt examination upon oath in writing is examination 
upon oath within' the intent of the ſtatute, and more bene- 
ficial to the King and to the party; for by this the evi- 
dence, if the witneſſes die, is preſerved, and the proceedings 
upon the appeal are more expeditious, and the preſence of 
the witneſles is not required, when their attendance is re- 
quiſite in another place. In appeal to parliament no evi- 
dence is admitted, but that which was given at the former 
trial, And the reaſon why the evidence given before the 
commiſſioners of bankrupts cannot be allowed at a trial at 
common law 1s, becauſe ſuch matter does not come into 
the King's bench, Cc. by way of appeal. And the reaſon 
of the proceedings of the juſtices at the quarter- ſeſſions (as 
is mentioned by the plaintiff's counſe]) is, becauſe their an- 
cient method of proceeding was ſo. And in the ſame 
manner this new juriſdiction follows their proper rules, for 
where original matter is given to original juriſdiction, they 
may chuſe their methods of proceeding, and no other court 
can over-rule them. "Holt chief juſtice ſaid, that this caſe 
leems to differ from all the caſes of prohibitions which have 
been granted, but the caſe of Shorter and Friend ſeems to 
have the moſt refemblance, But yet no prohibition ought 
to be granted to the ſpiritual court, for having allowed evi- 
dence, which tle common law does not allow. But as 
to the courſe of granting prohibitions for not allowing 
evidence which would be good at common law,the difference 
is thus: When the eccleſiaſtical courts are poſſeſſed of a 
cauſe, which is merely of ſpiritual conuſance, the courts at 


| temporal cognizance, they muſt adhere to the rules of the common 1a 
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In mattersmere- 
ly of ſpiritual 
cognizance the 
ſpiritual courts 
may proceed ac- 
coriſing to their 
own rules. 
Semb. acc. 
Velv. 92. 

But in matters 
properly of 


, Vide Ante, 73. 


common 


Upon appeals 
in the ſpiritual 
court, there are 
new allegatione, 
and the witneſſes 
are examined de 
novo. 
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common law allow them to purſue their own methods in the 
determination of it ; but when in ſuch cauſe collateral mat- 
ter ariſes which is not of their conuſance properly, there 
the courts of common Jaw enforce them to admit ſuch evi. 
dence as the common Jaw would allow. Therefore if the 
ſpiritual court require more than one witneſs to prove the 
revocation of a nuncupative will, the King's Bench, c. 
does not intermeddle. But if in a ſuit for a legacy payment 
or a releaſe be pleaded, if they do not admit proof by one 
witneſs, the King's Bench grants a prohibition, In appeal 
in the eccleſiaſtical court they examine the witneſſes de novo 
upon a new allegation, but that allegation may be com- 
poſed of the ſame fact; and the appellant does not begin to 
ſhew his gravamen, but the other ought to maintain his 
ſentence. And it ſeemed to him, that it was reaſonable, that 
the commiſſioners of appeals ſhould have power to proceed 
by theſe depoſitions. But yet he could not be of opinion, 
that it was diſcretionary in the commiſſioners of appeals. 
Et adjournatur. And afterwards in term. Paſch. g Will. z. 
the court pronounced their opinion, that the commiſſioners 
of appeals ought to adminiſter new oaths upon the appeal ; 
becauſe the act of parliament is expreſs, and has given them 
power to adminiſter oaths for the ſame purpoſe. And there- 
fore a prohibition was granted guoad the admitting of the 
depoſitions taken in writing before the commiſſioners of 


exciſe. But Halt chief juſtice ſaid, that his private opinion 


The election 
an umpire (un- 
leſs condition- 
ally) deter- 
mines the au- 
thority of the 
arbitrators, 
though he re- 
fuſes the um- 
pirage, 8. . 
cit. 3 Vin. 96. 
pl. 12. in mar. 
R. cont, 

3 Mod. 457. 

2 Vent. 113. 
Lev. 263. 
ietion of an 

umpire beſore 


was, that if the witneſſes were dead, or could not be found, 
then the commiſſioners of appeals might make uſe of. theſe 
depoſitions ; but that not being before him judicially, be 
would not givea judicial opinion. 


Reynolds ver/. Gray. 


S. C. Saik. 70. 12 Mod. 120. 


P E R Holt chief juſtice, if arbitrators have authority to 

chuſe an umpire, and they chuſe A. accordingly; they 
have executed their authority, and cannot make another 
election, though A. does not accept of the umpirage. Con- 
tra, if they elect upon expreſs condition; for then he is no 
umpire, until the condition be performed. But Rokely 
juſtice doubted of this, for it ſeems implied in the election, 
if the party elected will accept it. Ex relatione m'ri Jacob. 
In the fame caſe it was ſaid alſo by Holt chief juſlice, that 
if the arbitrators chuſe an umpire, brfore the time for them 
to make their award be expired, it is void, though they are 
reſolved to make no award themſelves. Ex relatione mr 


Jaceb. 


the time for making the award expired, void, {a) R. cont. poſt. 671. Lutw. $41. Say 221.R. 
E. R. Barnard. 2 1 54. Semb> cont. I. Jon. 167. U. cont. Cro. Car. 191, 2 Saund. 133+ 

(a) This ca at moit only be where à (urther day is given tor making the umpi: age, 
vas allowed tor the award. Rex 
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Rex ver. magorem, &c Exeter, 


n S. C. 12 Mod. 126. 15 Vin. 214. 
LN ONE ſued a writ of mandamus directed to the 


mayor, &c. of Exeter, to command them to admit him 
to be an alderman of the city being duly elected. To which 
mandamus return was made, that Lind/lone was never elected. 
And it was moved, that this was an inſufficient return, be- 
cauſe it was not under the hand of the mayor, or ſeal of the 
corporation; and therefore it is uncertain, againſt whom 
Lind/tone ſhall have an action for this falſe return. But per 
Holt chief juſtice, et totam curiam, the return of a mandamus 
is matter of record, and acts done by corporations upon re- 
cord have no need to be under hand or ſeal, for in ſuch caſe 
an action lies againſt the body politick, or the perſons who 
procure the falſe return, And a return by ſheriffs had r-» 
need to be under hand and ſeal before the ſtatute of York (a) 
Ex relatione mi Shelley. 


(a) 12 Ed, 2. ft. r. e. 5. 


Lambert verſ. Aeretree. 


S. C. 20 Vin. 338. pl. 12. 


EVERAL part- owners of a ſhip. Some of them were 
deſirous that the ſhip ſhould go to ſea, and others of them 
would not conſent. Upon which they procure the ſhip to be 
arreſted by proceſs out of the admiralty, and compelled thoſe 
who intended to ſend the ſhip a voyage, to enter into recog- 
niſance in the admiralty, conditioned that the ſhip ſhould 
ſafely return, After which the ſhip began a voyage, in which 
the was loſt. And upon this the perſons, who were bound 
for the ſafe return of the ſhip, were ſued in the admiralty, 
Upon which a motion was made, that the King's Bench 
would grant a prohibition. 1. Becauſe the recogniſance not 
being in nature of a ſtipulation, the admiralty had not power 
to compel the party to enter into it, 2. Becauſe this ſuit be- 
ing in nature of debt upon a recogniſance, the admiralty had 
not cogniſance of it. But the prohibition was denied by the 
court (abſente Halt chief juſtice) becauſe this ſuit is between 
the part-owners of the thip, and the property is admitted; 
and therefore it is properly conufable there. 2. If the ad- 
miralty had not power to take ſuch recogniſances all navi- 
gation! muſt be obſttucted, if one obſtinate part-owner would 
not conſent, that the ſhip ſhould make a voyage; and e con- 
tra it is very reaſonable, that he have ſecurity, that the ſhip 
{hall return in ſafety, ſince he does not conſent to the voyage. 
Ex relatione m'1i Shelley. 


on ſuch ſecurity, R. poſt. 235. Raym. 78. Semb. acc. 6 Mod, 162. vide poſt. 1225. 1 Z unα¹ud. 


B. R. 445. R. cont. C. ich. 26, Comb, 109. Holt 647, : 
Watkins 
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The return of a 
corporation to a 
mandamus need 
neither be ſign - 
ed or ſealed, 

R. acc, Comb. 


324+ 


If one of ſe- 
veral part own» 
ers of a ſhip ob · 
jects to a voyage 
t ne others pro- 
poſe making, he 
may by proceſs 
out of the ad- 
miralty arreſt 
the ſhip, and 
compel the o- 
ther part ownery 
to give ſecuri. 
ty for her ſafe 
return. R. acc, 
poſt. 235. Str. 
890. Fitzg. 197. 
1 Wilf. 101. 
Ray m. 78. 
Se mb. acc. 6 
Mod. 162. 
Adm. Com. 
Dig. admiralry, 
T. 1. Ed. 1780. 
vol. . p. 276. 
vide Raym 18. 
1 Keb. 38. x 
Lev 29. Lirt. 
ſect. 323. Co. 
Litt. 200. a. 
A ſuit may be 
maintained in 
the admiralty 


| 
| 
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A promiſe to 


ſee a man paid 
for goods to be 
told to or work 
to be done for a 
third perſon, is 
not binding 
unleſs in writ- 
ing, a promiſe 
to pay is. 

* poſt. 108 5. 
Cowp. 227. 2 
Term Rep. 80. 


A huſband may 
recover back 
money la d out 
by his wife in 
the purchale of 
Jands. vide Co. 
Litt. 3. . 356. 
b. Dougl. 435. 
Bl. 873. uvieſs 


de was privy to 


her bargain, 
or conſented to 
It» 


Maſter liable for 
the conꝰ racts of 
His ſervant, 

- where the con+ 
ſideration comes 
to his uſe, and 
he has not paid 
an equivalent 
for it, Semb. 
acc. 1 Brownl. 
64. Plowd. 11. 
b. 2 Ver. 
643+ ſed vide 

1 Show. 95. 
Dr. & Stud, 
dial. 2. Co 42. 
15th Ed. p. 236. 
2 Bl, Com. 430. 
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Watkins ver/. Perkins at Guildhall, 


PER Halt chief juſtice, if A. promiſe B. being a ſurgeon, 

that if B. cure D. of a wound, he will ſee him paid; 
this is only a promiſe to pay if D. does not, and therefore 
it ought to be in writing by the (a) ſtatute of frauds. But 
if A. promiſe in ſuch caſe, that he will be B.'s paymaſter, 


Whatever he ſhall deſerve; it is immediately the debt of 4. 


and he is liable without writing. * 
(a) 29 Car, 2. c. 3. ſ. 4. 


Granby very. Allen at Guildhall, 


S, C. Comb. 450. 


OVER brought by the huſband for money paid by the 

plaintiff's wife to the defendant for land conveyed by the 
defendant to the plaintiffs wiſe by bargain. and ſaſe without 
the huſband's knowledge. And per Holt chief juſtice, if ar- 
ticles of agreement are made by a feme covert by the order and 
appointment of her huſband, and the money is paid by the 
wife in purſuance bf ſuch agreement; or if the huſband 


(though not privy at the time of the purchaſe) afterwards 


conſents to it, the property of the money is altered; and the 
huſband cannot maintain trover. But if he is not privy to 
ſuch purchaſe, nor agrees to it, trover will lie for him againſt 
the vendor, who receives his money of his wife. 


Bolton ver, Hillerſden at Guildhall. 


8. Ee. 3 Salk, 2734+ Holt 641. Vide Comb. 450. 15 Vin. 310. pl. 11. 12. 


HE defendant being a merchant, his apprentice deli- 
vered a note to the plainiiff obliging his maſter to pay 

100 J. to the plaintiff or his order, according to the cuſtom 
of merchants. Upon this note aſ/ump/it was ſued againſt the 
defendant. And upon evidence at the trial, the plaintiff pro- 
ved this note to be the writing of the apprentice, and that the 
apprentice had once given ſuch. a note to Mr, 1onpeſſon for 


money received by the apprentice of Mr. Monpeſſon, which 


money was applied to the maſter's uſe, and that Mr. Man- 
en had recovered the money of the maſter, The proof 
for the defendant was, that he did not truſt his appren- 


tice to give ſuch notes; and that was proved by ſeveral, 


who had been his apprentices. The apprentice himſelf 
ſwore, that he had loſt 100/. of his maſter's money at 
play, and that the day following a foreign bill was drawn 
upon his maſter, which he could not pay, and the money 


which he had Joſt at play both; therefore he reſorted to 


the plaintiff Bolton, with whom Hillerſden uſually had deal- 
ings: and becauſe the perſon who brought the foreign by 
5 | wou 


= = oo &s 
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would not receive guincas, being the only money that he had, . — 
he perſuaded the plaintiff, to receive the guineas, and pay the maine 
foreign bill, which the plaintiff did; and that the apprentice | 
gave this note to the plaintiff for money received of him to 
pay the 100/, which he had loit at gaming. And per Holt 
chief juſtice, in StowelPs caſe it was reſolved, that though 
Stowell gave ready money to his ſervant to buy proviſions, 
yet the ſervant took them upon tick, and becauſe they came 
to the uſe of Stowell, he was adjudged liable, but he doubted 
of it. So in the caſe of Sir Robert Wylonds, 3 Keb. 625, 
626. Sir Robert WWylonds every Saturday gave the ſervant 
money, to diſcharge the expences of the week; the ſervant 
did not pay the money due for ſeveral weeks together, 
though he received it of his maſter; yet the vendor reco- 
vered againſt Mylinds for goods delivered to the ſervant; be- 
cauſe every man ought to take care what ſervant he makes 
uſe of; and if the maſter happened to have a bad ſervant, it. 
is more reaſonable, that he ſhould ſuffer for the negligence. 
or villainy of his ſervant, than a mere ſtranger. 2. By Holt 
chief juſtice, if a maſter has never intruſted a ſervant, to 
charge him by ſigning of notes in the maſter's name; yet if 
the money for which ſuch note is ſigned, comes to the ule 
of the maſter; or if in this preſent caſe the ſervant gave the 
note to raiſe money to pay the foreign hills charged to his 
maſter, which is for the benefit of his maſter ; ſuch note will 
bind the maſter, though he never permitted the ſervant to 
lign ſuch notes before. But if in this caſe the note was 
given for the 2 which the apprentice had loſt at 
gaming, and which did not come to the maſter's uſe, the, 
maſter ought not to be bound by it. But the jury gave a 
verdict for the plaintiff, which Holt well approved. 


Rex verſ. Chalke. i 
S. C. more at large. 5 Mod. 257. Mandamus and Return. 5 Mod. 254+ 


P ON a mandemus directed to the corporation of Pisfranchiſe- 
Wilton, to command them to reſtore an alderman, — 
they make return, that he being mayor ſuch a year, miſem- = 
« ployed the revenue of the corporation, &c. to ſueh uſe, &c. _— 
and that he raſed one of the books of the corporation, &c. — i 
and that being charged with theſe crimes, he had been heard make it. S. C. 
what he could ſay in his defence, and therefore they removed -_ 2 ol 
him, Fc. And Mr. Northey took exception to the return, 12. vide 80. : 
becauſe it does not appear, that the party was ſummoned; and 447- 453 


the rule in Glide's caſe in this court, Trin. 4 Will. & Mar. — = = 4. 


4 Med. 33. 1 Show. 258, 364. Comb. 197. Holt. 369, 435. 4 Mod: 37. 
12 Mod. 27. 26 Vin 50. pl. 2. was, hat N pL 


neceſſary in all caſes of disfranchiſement, except where the ——— 


, t 
the common ſeal cannot be disfranchiſed except by order under ſuch ſeal, — 


flituted by election, may. Miſapplication of corporation money no cauſe to disfranchiſe a cor- 
tor, Semb. acc, Rex v. Mayor, &c. of London. B. R. F. 2c G. 3. and vide poſt. 1233. 


1 altering the corporation books in immaterial reſpeQs, 8. C. Comb, 396. and vid: 


I. 2 party 


— 
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party does not live within the corporation, but in ſome 
diſtant place. And though it is ſaid, that he was heard; 
that might be without ſummons, and therefore unprepared, 
But per Holt chief juſtice, a man ought not to be disfan- 
chiſed until he has been heard in his defence, upon notice 
and preparation; and ſummons is only necellary for that 
- purpoſe. Therefore if a man be charged in penis comitiis, 
and ordered, to prepare by ſuch a time, this will be good, 
though there be no actual ſummons; for ſ{ymmons is ; only 
to give the party op ortunity to make his lefenge, and if he 
be heard, Sc. it is enough. And he ſaid, that he remembr:d a 
Caſe, where the return was, that the party disfranchiſed be- 
ing in common council, was examined touching ſuch aſfairs; 
and not being able to give ſufficient anſwer to it, was dil. 
franchiſed. 2. The ſecond exception was, that it is not 
faid that the order to remove him was under the common 
ſeal of the corporation. But per Holt chief juſtice, if a bur- 
geis be conſtituted by patent under the common feal, he 
ought to be diſcharged in like manner; but if by election, 
there it is only entred in the book, and an order is ſufficicat 
to diſcharge him, ſo that they may disfranchiſe him without 
Common any inſtrument under their common ſeal. And (by him) a 
council in- common council is incident to all corporations of common 
1 right, unleſs it be otherwiſe provided by the patent of crea- 


5 rations. k 
- tion, 3. The thirdexception was, that the offences were 


Unleſs other- 
wiſe provided not ſufficient cauſes of disfranchiſement ; for as to the mii 
by the charter. employing or non-payment of the money, that is no cauſe of 


Vide Com. 
a forfeiture, becauſe the corporation may have their action ſor 


CHALKE, 


Fran - 

6 25- It: beſides, that it is not ſaid, that he was required to give 7 

p. 1 vor. any account for it. And as to the raſing of the books, it * 
may be that the entry was wrong, and be only made it as uhe 
it ought to be; for it is not averred that it was as it ought the 
to be, nor 1s the raſure averred to be to the detriment of the his 
corporation. And of this opinion was the whole court, and 1 
therefore a peremptory mandamus was granted. Ex relatiane wy 


m'ri Jacob. 


Trinity 


Trinity Term 
9 Will. 3. C. B. 1697. 


Sir George Treby Chief Fuſtice. 


Sir Edward Nevill 


Sir John Powell 5 Jaftices. 


Memorandum, Sir John Somers &n:ght, keeper 
of the great ſeal, was created baron of Eve- 
ſham, and lord high chancelior of England, 


Williams ver/. Lacy. 


S. C. Comb. 425 · 
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JECTMENT for lands in Samerſetſbire, upon the Recovery good, 


though the te- 
nant to the 
praecipe had no 
eyed theſe lands to the freehold at the 
illiam his ſon and turn of the 
writ ſo long as 
it is conveyed to 
him before 
judgment. (a) 
g R. acc. 1 Show. 
entred, and was ſeiſed in tail male; that 2 Vill. & Mar. 347. Semb. acc. 
' 1 Mod. 218. 
D. acc, Noy. 


demiſe of Suſannah Lacy. Special verdict, that Jilizam 
Lacyſeiſed of the lands in queſtion in fee, by leaſe and re- 
leaſe bearing date 1 Apr. 1675, conv 


uſe of himſelf for life, remainder to 
the heirs male of his body, remainder to the heirs males of 


his own body, remainder to his own right heirs; the jury 
find, that William the father died; William Lacy the ſon 


Jobn Kite ſued a praecipe bearing tefle the ſeventh of Mem- 
ber againſt Miles Corbet for theſe lands, which writ was re- 


turnable guinden. Martini, at which day Miles Corbet appear- Pig. 29, 30- 
Cruiſe 18 to21s, 


ed, and vouched William Lacy the ſon, who was not pre- 
ſent in court, upon which a ſummoneas ad warrantizandum 
iſſued, returnable ofabis Hilarii following; that in the mean 
while between the tee of the ſummonras ad warrantizandum 
and the return of it, viz. the ſecond day of January, William 
Lacy the ſon by leaſe and releaſe conveyed the lands to Miles 
Cirbet, to make him complete tenant to the praccipe; that 
afterwards the recovery paſſed, which was to the uſe of 

William Lacy and his heirs ; that William Lacy died ſeiſed 


(a) And now by the 14 G. 2. c. 20. f. 6. it is ſufficient if the freehold be 
renant to the raecipe by the end of the term, Great 


to the 


Seſſion, Seſſion or Afſizes, in which the 
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without iſſue male, leaving the leſſor of the plaintiff his 
daughter and heir; that the defendant was brother to ///;/. 
liam Lacy, and claimed by, virtue of the intail to Hiliam 
Lacy the father and the heirs male of his body; et i, &c. The 
ſingle queſtion was, if a common recovery, in which there 
is no tenant to the precipe at the return of the writ, but 
the perſon againſt whom the præcipe is ſued is made goud 
tenant before the return of the ſummoneas ad warrantixandum, 
and afterwards the recovery paſſes, be good or not. G, 


King's ſerjeant for the plaintiff argued, that in all cates of 


adverſary writs it is clear, though the party was not tenant 


at the time of the 1%, but was made a good tenant before 


the return, it ſhall be well enough. But ſuppoſe that he was 
not tenant at the return, then by plea of non-tenure he 
might abate the writ, but if he vouch over, as to himſclt 
he admits the writ good, but the vouchee may counterple.d 
the tenancy; but if he does not do it, the recovery will be 
good againſt all by eſtoppel ; but in ſuch caſe the tenait 
will not recover in value, becauſe he has loſt nothing. But 
if he become tenant after the voucher, and judgment is 
given (which is not given upon the praecipe, but upon the 
laſt voucher) this judgment binds the land; fo that when 
the recoverer takes execution, the tenant cannot avoid it 
for this ſubſequent purchaſe; ſo that then the tenant loſes the 
land, and then he will recover in value againſt the vouchee, 
and the vouchee over. But if it be but a recompence by 


| eſtoppel, yet it will conclude all parties and privies and be a 


good bar to bar them. Stile 319. 26 Hen. 6. 49. Br. 
Recovery in value, 27. 30. If the law be fo in adverſary 
writs, as (ſaid he) it is, much more ought it to be ſo in 
caſe of a common recovery, of which the law takes notice 
as a common conveyance; and therefore the court will make 
it good, if it be poſſible. And for an authority in point he 


| Cited a caſe between Samburn'and Belt, 1 Show. 347. Hil. 


3 Will. & Mar. B. R. where in error to reverſe a common 
recovery it was adjudged by the whole court, that if there 
is a good tenant to the praecipe at any time before the te- 
covery paſſes, the recovery ſhall be good; but there the writ 
of error abated for another reaſon. 


Wrightking's ſerjeant'for the defendant argued, that there 


muſt be a good tenant to the praccipe at the return of the 


"writ, or otherwiſe the tenant might abate the writ by the 
plea of non-tenure (for he cannot render the land, as the 


' writ commands, if he has it not) but if he does not plead it, 


It ſhall be good by eſtoppel only, and bind the tenant and 
his heirs. And all the books cited on the other ſide are of 


+ tenants in fee, Then this being good only by eſtoppel, it 


ſhall not bind the iſſue in tail, becauſe he does not claim # 

Heir only, but alſo per formam doni, Then in this caſe 

although the recovery be good by eſtoppel as to the mm 
3 - 


bh. — 2 


r 0 ov UW 


4 ow 


oo 2 WW” 


„ 5» © wx 6 


= wn a 


Juſtify 2 


Trin. Term 9 Will. 3. 


yet it will not bind the defendant, who (a) claims as iſſue in 
tail, And as to the caſe of Samburn and Belt it was ad- 
judged upon other points. = 
But the whole court was of opinion for the plaintiff. For 
it is a clear point, that a man may be 4enant to the praecipe 
at any time before judgment given. And the difference is, 
if the tenant comes to the land by his own act, as purchaſe, 
alter the teſle of the writ, he can never plead it to abate the 
demandant's writ, for by this he has made the writ good; 
but if he comes to the land by act in law pending the writ, 
he may abate the writ by pleading non-tenure. Therefore, if 
a praccipe be brought againſt the ſon in the life of the father, 
and after the return of the writ the father dies ; though he is 
tenant, yet ſince it is by ac in law, he may notwithſtand- 
ing plead non-tenure. The ſame law if a prazcipe be ſued 
againſt the reverſioner, living the tenant for life, and tenant 
for lite dies before judgment, yet the reverſioner may plead 
as above. But if the reverſioner had accepted a ſurrender 
of the tenant for life pending the writ, this would have made 
the writ good, becauſe it was his own act. 1 Hen. 6. 1, 2. 
8 Eko. 3. 82. 37 Hen. 6. 16. 3 Hen. 7, 8. And the 
caſe in 41 Edw. 3. F. is a ſtrong caſe, for there a praecipe 
was ſued againſt 4. who pleaded that he was not tenant of 
the land at the time of the writ purchaſed, but that B. was 
tenant, againſt whom he ſued a tormedon upon a gift in tail 
made to his grandfather, to whom he is heirin tail, and that 
he recovered upon the formedon, and ſued execution by 
ſcire facias, Sc. and it was objected, that A. was now in by 
deſcent, which was an act in law; but K:rten there ſaid, 
ſince he hath ſued execution by ſcire factas, he has affirmed 
the demandant's writ gaod, becauſe it was his own act; to 
which Finchden chief juſtice agreed. And 5 Hen. 5.9. and 
Noy 126. agree this amy And therefore for theſe-rea- 
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(a) Vide 3 Co. 
3. Co. Lit. 


349. b. 


Tho' the tenant 
in a real action 
had no eſtate in 
the land at the 
teſte of the writ, 
yet if he after. 
wards acquires 
one by his own 
act, he hall not 
plead nonte- 
nure in abate- 
ment. 

D. acc. 1 Mod. 
218. Noy 126. 
Pig. 30, 31. 
Otherwiſe if the 
eſtate comes to 
him by act in 
law. 

D. acc. 1 Mod. 
218, Noy. 126, 


ſons the court were clear of opinion, that the recovery was 


good ; but upon the importunity of the defendant's counſel 
they gave them time till 1Zchaelmas term, to ſearch for 
ſomething more to ſay for the defendant. And after argu- 
ments at the bar in Michaelmas and Hilary terms following, 
in Eaſter term 10 Will. 3. C. B. judgment was given for the 
paintiff by Newill, Powell, and Blencowe juſtices, Treby dubj- 
tante. And this judgment was afterwards affirmed in B. R. 
vide pf. 475. | | | | 
Truſcott verſ. Carpenter and Man 


T HE Plaintiff brought an action of treſpaſs, aſſault, bat- 
tery, wounding and impriſonment, againſt the defen- 
dants and declares, that the defendants at ſuch a day at S. 
Ree in Cornwall, aſſaulted, beat, wounded, and impriſoned 


Treſpaſ will 
not lie either 
againſt the party 


or the officer fur 


an arreſt upon 
pruceſs out of an 


inferior court in an action the cauſe of which aroſe out of the juriſviQion of the inferior court. R. 
_ Lutw. 937, 1560. ſed vide 2 Mod. 195. 2 Rot. Rep. 109. 3 Lev. 243. Com. 574- 2 Wil. 


702. Cowp. 18, 1 Vent. 369. T. Jon: 214. 2 Mod. 29. fee alſo Str. 993 


If the defendant 


— dees 3 treſpaſs adds a traverſe of his being guilty before or after a particular time, un- 


Juſtification comprehends all the intermediate time, the traverſe is bad. 


acc. Str, 1049. and vide Lutw. 929. 3 Lev, 403 Cro. Elis. 93 . 
2 Q 3 him, 


An officer cannot 
n expreſs battery under proceſs for an arreſt, without ſhewing a reſiſtance in the party. 
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Tuuscorr 
. 
CARPENTER 
and MAN. 
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him, and detained him in priſon until he paid a fine of 31. 
16s. and 8 d. Cc. The defendants to the wounding plead 
not guilty ; and guoad totum reſiduum tranſgreſſions inſultus, et 
impriſonamenti, they plead, that the defendant Carpenter entred 
a plaint in debt againſt the plaintiff in the court of Launce/on 
in Cornwall for a debt due to him infrajuriſdiftionem curiae; that 


 #fummons iſſued thereupon againſt the plaintiff, and niht 


was returned thereupon ; then a capias iſſued directed to the 


defendant Man, to ſeize the plaintiff, which was awarded the 


27th of January 7 Will. 3. returnable the 1oth of April fol- 
lowing, that this capias was delivered to the defendant Man, 
and he by virtue thereof, before the return of the writ, viz. 
the gth of March at Launceſton aforeſaid, at the requeſt and 
inſtance of the defendant Carpenter took and arreſted the plain- 
tiff, and detained him in cuſtody for want of ſureties until the 
roth of March, at which day the plaintiff paid the debt, which 
was the 3/7. 165. 8 d. &c. and the defendant Man then and 
there by conſent of the defendant Carpenter let the plaintiff go 
at large; which 1s the reſidue of the ſaid treſpaſs, aſſault, and 


| impriſonment, whereof the plaintiff complains ; and they tra- 


verſe abſque hoc that they are guilty of any other treſpaſs, aſ- 
ſault, or impriſonment, before the teſſe of the writ, or after the 
return, or at St. Ree, or any other place out of the juriſdiction 
of the court of Launceſton. The plaintiff replies, that the 
cauſe of action aroſe at St. Neots, abſque hoc that it aroſe with- 
in the juriſdiction of the court of Launceſion. The defencants 
demur. And Lutwyche and Girdler ſerjeants for the plaintiff 
argued, that the ' replication has avoided the defendant's 
plea ; that the defendant by his demurrer has confeſſed, that 


the cauſe of action aroſe out of the juriſdiction of the court 


of Launce/ion, and then the officer who executes any proceſs 
is puniſhable. Contra, if the court has juriſdiction, but the 
proceſs is erroneous. And for this they cited 10 Co. 76, (a) 
the caſe of the /{ar/halſea. 1 Roll. Ar. 547. |. 3. 809. |. 
45. 10 Vin. 95. pl. 3. March 8. pl. 20. and Mich. 28 
Car. 2. C. B. Rot. 516, Higgen verſ. Martin. An action 
was brought as here againſt the plaintiff who recovered in 
the inferior court, and the officer for falſe impriſonment; 


the defendants juſtified as in this caſe; and the plaintiff re- 


plied, that the cauſe of act on aroſe out of the juriſdiction of 


the court; and upon demurrer it was adjudged for the plain- 


tiff upon the reaſon and authority of the caſe of the Marſbal- 


* ſea. So Hill. 33 C34 Car. 2. C. B. Rot. 458. or 1629, 


Gelder v. Pratt, the ſame caſe and the ſame reſolution. Sed 
non allocatur. For, per curiam, neither the officer nor the 
party are bound to take notice, whether the cauſe of action 
ariſe out of the juriſdiction of the court; and therefore the 


reſolution of the caſe of the Ma ſbalſea was a hard reſolution, 


and warranted by none of the books there cited. But if the 
cauſe. of action aroſe out of the juriſdiction of the court, the 
defendant in the inferior court ought to plead it; and 7m 
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does not, the (a) affair of the juriſdiction is over, and he (e) Vide 1 Roll, 
ſhall not take advantage of it in any collateral action againf} 2 * 
the plaintiff, or the officer who executes the proceſs, Anu”: l. 5. 1 Vent. 
ſo it was reſolved in the Exchequer ſince the Revolution, 7. wy * 
between Pool and Gwinn, Lutw. 937. 1550, upon ſolemn 1 
debate and examination of all the precedents, where the 
action of falſe impriſonment was brought againſt the judge, 
olficer, and plaintiff in the inferior court ; and the caſe was 
adjudged, when Powell juſtice was a baron of the Exche- 
quer; and he ſaid, that Holt chief juſtice approved of the 
judgment in the caſe of Poo! and Ginn, it being reported 
to him. 2+ It was argued for the plaintiff, that notwith- 
ſtanding. his replication was not good, yet the defendants 
plea was ill; for the defendants juſtify under a capias teſle 
the 27th of January, and returnable the 10th of April fol- 
lowing, and ſay, that by virtue thereof they took the plain- 
tiff the gth of March and diſcharged him the 10th, and 
traverſe, a%que hoc that they were guilty at any time before 
the tele and after the return of the writ; ſo that there is a 
time not traverſed, in which the detendants may be guilty, 
notwithſtanding any thing that appears to the contrary, 
viz, between the xoth of March, which was the day of the 
diſcharge of the plaintiff, and the 10th of April, which was « 
the return day of the writ, And they cited Carter 84. 
Atkins v. Cleaver. And of this opinon was the whole court, 
A ſecond exception was taken to che plea, that the plain- 
tiff has declared of an expreſs battery; therefore though the 
juſt.fication of the impriſonment impliedly juſtihes a bat- 
tery, yet when an expreſs battery is laid it ought to be 
juſtified alſu. 1 Roll. Rep. 176, Hilſon u. Dod: and there When a ptea 
it was adjudged a diſcontinuance, becauſe there was no imports to an 
anſwer to the battery, But there is here an anſwer, ſuch _ 2 
as it is, for the defendants ſay, quoad totum reſiduum tronſ charge, though 
greſſanis, &c. which the ee intended to be a juſ- in law the mat - 
tihcation for the whole, and ſo to comprehend the battery, pipes ay tal 
and therefore no diſcontinuance. But it is an inſufficient totl.e whole, if 
Juſtification, becauſe they juſtify by implication only a = jv” ane = 
battery which is included in the impriſonment, where an dn Te 
expreſs battery ought to be juſtified. Beſides, that if an ment for the 
officer has a legal proceſs to arreſt a man, yet he cannot ies, which the 
beat him, unleſs he reſiſts; but no ſuch thing appears — 
here, and therefore for this reaſon al.o the plea is ill. And fwer, the pro- 
ſo it was adjudged, Paſch. 1691. C. B. intr. Hil. 2 Will. — 
Mar. Rot. 759, Stony v. Calvert, and 2 Vent. 193, Carre ace. 4 Co. 62. 
v. Donne. And of this opinion was the whole court; for 5 _ 
where an expfeſs battery is laid it is not enough to juſtify OM Two a 
the impriſonment upon legal proceſs, which includes a Com. 
battery ; but the defendant ought to go on, and ſhew that 2 A 


1 64 . Q 3. ed. 1780. vol. 5. p. 137. W. ed. 1780. vol 5. p. 130. Gilb. H. C. B. 62. 
8 158. Dat it is otherwiſe where the plea imports to anſwer the whole, and is in law an 
| to part only. R. acc. 1 Str, 302. D. acc. Salk. 179. Gilb. H. B. C. 157. 
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TxvscorT he arreſted. the plaintiff, and the plaintiff offered to reſcue 

Cantrurrs, himſelf, and ſo the defendant was compelled to beat him, 
and; Man, For otherwiſe if it be not upon ſome ſuch occaſion, a man 

cannot juſtify a battery in, an arreſt. And therefore for 

theſe two defects in the plea judgment was given by the 

whole court for the plaintiff, 


Wainford ver/. Barker. 


S. C. 11 Vin. 279. pl. 47+ in marg. & 358. pl. 9. 
A debt PO N motion for a prohibition to the ſpiritual court 
1 of Norwich (where the plaintiff was cited as 'admini- 
mitations has ſtrator to J. S. to account, Cc. at the inſtance and proſe- 
. te Cution of the defendant) upon a ſuggeſtion, that the defen- 
—— 5 dant was not a creditor, nor next of blood, to the inteſtate, 
compe! an admi- The queſtion was, whether the defendant, who had a debt 
— ene due to him from the inteſtate by ſimple contract, but more 
: 5 than ſix years were elapſed, whether he ſhould be account- 
Vide ante 153, ed a creditor within the ſtatute of x Fac. 2. c. 17. / 6. 
N to be enabled to compel the adminiſtrator to account. 
2 Vern. 141. And adjudged, that he is a creditor within the act; for it 
Salk, 154- is a debt, tho' barrable by pleading of the ſtatute of limi- 


IP Pn. * tations; and therefore the prohibition was denied. 


Pechey ver/. Harriſon, 


eee H E plaintiff being an infant brought an action by 
guardian f..r an guardian., And after verdict for bim, it was moved 
—— in arreſt of judgment, that there was no warrant for him 
A. to appear by guardian entred upon record. And it was 
Vide Imp. C. B. reſolved by the whole court, that the admittance of a 
29 ed. 475- 14 guardian ought to be upon record, becauſe it is the act of 
ot; ny. Com. the court; for the court takes care of infants, that none 
Pleader ſhall ſue for them, but thoſe that are reſponſible ; for if 
— ate; the infant be prejudiced he may have his action againſt him, 
vide Str. 304. But judgment cannot be arreſted for this cauſe, no more 
Otherwiſe the than if no warrant of attorney be filed. But upon error 


. brought, and dim nu ion alleged and certified in B. R. it 


though not ar- Will be ill, for which the judgment may be reverſed. But 
2 ; judgment can never be arreſted, but for that which appears 
cab r. upon the record itſelf; but this admittance ought not to 
reſted, but upon appear upon this record, but upon the remembrance of the 


N prothonotary. In the ſame manner if a record begins, 
r-cord, S. C. that A. B. ſummonitus ſuit, which preſuppoſes a writ ; yet 
Sale. 77. if there be no writ judgment cannot be arreſted for this 


- Fa 3 Bl. reaſon, but the party may have a writ of error So in this 
. 393. . . . 

Burr. 22859, Caſe it is ſaid upon the plea roll, that he appears per guar- 
pg acc. poſt. dianum ſuum ad hoc ſpecialiter aamiſſum per curiam, which 


ſuppoſes that there is a regular admittance upon the pro- 


— thonotary's remembrance; but if there is none, it is not 
8 examinäble here. Therefore judgment was given for the 
plaintiff. * | 


Harriſon 
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Harriſon ver. Britton. 


EPLEVIN. The defendant makes conuſance as 

bailiff to F, S. The plaintiff traverſes, ab/que hec that 

he is bailiff, The defendant demurs: And judgment for him. 

For the difference is between treſpaſs and replevin. In the 
former ſuch a traverſe may be taken, but not in the latter. 


Llewellyn ver/. Pinock. 


O TION was made by ſerjeant Geers for a prohibition 

to be directed to the court of the biſhop of Llandaff, 
where a libel was againſt the plaintiff for /Ye/þ words, and no 
Anglice was laid in the libel ; ſo that he urged, that the court 
could not underſtand them. But the motion was denied, 
for (per curiam) in Wales they underſtand the words, and 
therefore there is no need to lay an averment of the ſignifi- 
cation with an Ang/ice. But in an action brought for Melſb 
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The authority 
of a bailiff to 
diſtrain is tra- 
verſable in treſ. 
paſs not in 
replevin. 

vide poſt, 310, 
and the caſes 
there cited. 


The ſignifica- 
tion of Welſh 
words need not 
be explained in 
a court in which 
that language is 
underſtood, 


words in England, an averment of their ſignification ought to 


laid, 


Sir William 2 v. Church, the war- 
den of the Fleet. 


IR William Duncombe obtained judgment againſt Church 

for 4000 J. for an eſcape, and upon affidavit made, that 
it is a juſt debt, it was moved that he might have a rule for 
ſequeſtration of the office, according to the late act of parlia- 
ment. (a) And the queſtion was, how this a& ſhall be put 
in execution? And per curiam, a commiſſion of ſequeſtra- 
tion ought to be granted to commiſſioners appointed by the 
court, under the ſeal of the court, And a commiſſion was 
granted accordingly, | - 


( 8K 9ο W. 3. c. 27. ſ. 2. 


Roſſe verſ. Hodges. 


De BT upon bond dated the 19th of March 1695, con- 
LF ditioned to perform the award of A. and B. of all ac- 
tions, demands, &c, ita quod the award be made, and deliver- 
ed in writing, before the firſt of April next following; and in 
caſe the arbitrators make no award within that time, then to 
perform the umpirage of Fohn Clerk, ita quod he make his 
umpirage before the twelfth following. The detendant 
pleads, that the arbitrators made no award, but that the um- 


Saund. 116. 1 Mod 43. 2 Keb. 612. 619. See alſo « 1259- 
7 Vin. 538. A deed 43 E 299 
direction 


pire 


The mode of 
Wy age the 
office of marſhall 
or warden for 


an eſcape is by 
commiſſion. 


A rejoinder ex- 
cuſing the 
breach or non- 
performance of 
a condition is a 
departure from 
a plea inſiſting 
upon perform- 
ance. R. acc, 
poſt. 1449+ 
Com. 553. 1 


1 Will. 334 Str. 423. & 
may be Jelivered in the abſence of the party who is to take under it. A 


to re aſſizu a mortgaged eſtate neceſſacily extends to the whole intereſt mortgageds 
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Ross x 
. 
Hobbs. 
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pire made an umpirage within the time limited; which re- 
cited, that whereas the defendant Hodges had lent to Roſſe the 


_ plaintiff 30 J. for ſecuring whereof the plaintiff Roſſe had 


mortgaged certain lands to the defendant and whereas there 
was a controverſy between the plaintiff and defendant con- 
cerning that matter, he awarded that the plaintiff Rf; 
ſhould pay to the defendant Hodges 35 l. before the — of 
Fune next following, and that in the mean time be ſhou}d 
permit the defendant to enjoy the poſſeſſion of the mortgaged 
lands; and that upon payment of the ſaid 35 1 to the 
defendant, the defendant Hodges ſhould account to Reſſe the 
plaintiff for the mean profits, and deliver over to him the 
mortgage deed, and re-aflign to the plaintiff the mortgaged 
land; and then awards mutual releaſes until the day of the 
date of the bond : and the defendant pleads performance ge- 
nerally. The plaintiff replies, that he paid the 35 J. before 
the day appointed, but that the defendant has not re-aflign- 
ed. The defendant rejoins, that he delivered the mortgage 
deed to the plaintiff, and was ready to re-affign, but the 
plaintiff had not requeſted him. The plaintiff demurs. 
And reſolved. 1. That the rejoinder is without doubt a 
departure from the bar; for in the bar the defendant pleads 
general performance, and in the rejoinder he ſhews a ſpe- 
cial performance. Then Wright ſerjeant for the defendant 
took exception to the replication, that it is not ſaid, that 


the plaintiff requeſted the defendant to re-aſſign. Now be- 


fore the requeſt, this being an act to be done with the con- 
currence of both parties, the defendant has time during his 
life. Co. Lit. 208. b. Sed non allocatur. For per curiam, 
the re aſſignment might be made wittiout the preſence of 
both parties; for a deed delivered to the uſe of the party, 
though abſent will be good, and the intereſt will veſt in him. 


But if it had been to re-infeoff, it had been otherwiſe ; be- 


cauſe there the party muſt have been preſent to take the li- 
very. Beſides, that it is manifeſt, that the umpire intended 
that at the ſame time upon the receipt of the money the de- 
ſendant ſhould re- aſſign. And if it had been a fee, it might 
have been done by leaſe and releaſe, Then Wright for the 
defendant ſaid, that if any part of the award is void, and the 


non- performance of that is aſſigned for breach of the bond, 


the plaintiff cannot recover. Now here the non-reaffign- 
ment is aſſigned for breach; but the award, as to that, is 
void for the uncertainty, for nen conſtat by the award for how 
long time this re · aſſignment ought to have been for years, 
life or in fee. Then this part of the award being void, the 
breach of it will ſignify nothing. Sed non allecatur. For 
per curiam, the word re · aſſgnment imports, that it was but 
a chattel; but however it ought to be extended to the 
whole intereſt mortgaged, And therefore judgment was 


given for the plaintiff, 
| * Blackett 
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Blacket verſ. Anſley. 


S. C. 20 Vin. 338. pl. 12. in marg. 


HIR TY ſeven part- owners of a ſhip would ſend her 

a voyage, but two or three of the other part-owners 
would not conſent. Upon which the admiralty took ſtipula- 
tion in nature of a recognizance of the thirty ſeven for ſe- 
curity for the ſafe bringing back of the ſhip. And the ſhip 
being loſt, the two or three part-owners, who oppoſed the 
voyage libelled upon this ſtipulation againſt the thirty-ſeven. 
Upon which they moved for a prohibition.. But it was de- 
nied; for per curiam, though by the law of England two or 
three part-owners may hinder the others from ſending the 
ſhip a voyage without their conſent, yet the law of the ad- 
miralty is otherwiſe. For there, ſor the encouragement of 
navigation, the court of admiralty will permit the ſhip to 
make the voyage, upon ſecurity given to bring her back 
ſaſe. For it is reaſonable that the others, who oppoſe the 
voyage, ſhould have ſome ſecurity for their ſhip. Then if 
the ſhipbe loſt, it is at the peril of the adventurers, and they 
ſhall be ſuable upon their ſtipulation by the others in the ad- 
miralty ; for now it is not doubted, but the admiralty may 
take ſtipulations. | 


John Thorpe ver/. Rich Thorpe. 


S, C. Lutw, 249. Holt 28. 18 Vin. 347. pl. 1. in marg. 4 Bac. 290. Pleadings 
Lutw. 245+ pott. vol. 3. 341. 

HE plaintiff brings aſſumpſit againſt the defendant for 

71. and declares, that whereas he had mortgaged to 

the defendant certain copyhold lands, redeemable upon the 
payment of ſuch a ſum of money, the defendant, in conſi- 
deration that the plaintiff would releaſe to the defendant his 
equity of redemp ion, aſſumed to pay to the plaintiff 1. the 
plaintiff avers, that he did releaſe his equity of redemption; 
but that the defendant has not paid the 7/. The defendant 
pleads this releaſe in bar of the action, becauſe after the 
words ſ equity of redemption] the ſcrivener had added [and 
all ations, duties and demands.] The plaintiff demurs. 
And the queſtion was, whether this y/. was releaſed by theſe 
general words? And per curiam adjudged, that this duty of 
the 7/. was not extint. For where there are general words 
only in a releaſe they ſhall be taken moſt ſtrongly againſt the 


releaſor ; as where a releaſe is made to 4 B. of all actions, © 


it releaſes all ſeveral actions which the releaſor has againſt 
them, as well as all joint actions So if an executor re- 
leaſes all actions, it will extend to all actions that he hath in 
boch rights. 39 Ed. 3. 26. b. 2 Rel Abr. 409. A. 1. 
18 Vin. 341. pl. 1. But where there is a particular recital 


ag his own right or as executors 
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If one of ſeve- 
ral part- ners 
of a ſhip, ob · 
jects to a 
voyage the 
others propoſe 
making, he 
may by proceſs 
out of the ad- 
miralty arreſt 
the ſhip, and 
ſtop her until 
the other part - 
owners will give 
ſecurity for her 
ſafe return, 
Vide ante, 224. 
A ſuit may be 
maintained in 
the admiralty 
on ſuch ſecu- 
rity. Vide ante, 
223. 


Intr. Hil. 
S Will. 3. E. B. 
Rot. 1667, 


If a deed re- 
lates toa par- 
ticular ſubject 
only, general 
words in 

it ſhall, be 
conſined to that 
ſubject. Semb. 
acc. 1 Anderſ. 
64. D. acc. 

3 Mod. 277. 
2"9. Carth. 119. 
120. 1. Show, 
151. 154+ and 
vide 2 Saund, 
411. 3 Keb. 
457 59 
1 they 
muſt be taken 
in their general 


A releaſe by an 
executor of all 
actions, will 
extend to all 
actions he is 
intitled to 


Sed vide Carth. 120, Holt 620. 3 Lev. 274. 1 Show. 
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Tuonrr 
VP, 
THORPE, 


Pimping puniſh- 


able in tlie 
ſpiritual court, 
Semb. acc, 


Noy 85. Latch. 
155. Pam. 521. 


Vide 17 Vin. 
850 Com. 


rohibition. 


G. 1 þ- ed. 1 780. 


vol. 4. p. 507. 
Scandalous 
words uſed ad- 
jectwely, if 
they import an 
act dyoe, ate 
actionable. 


R. acc. 4 Rep. 
19.42 Latc 47+ 


1 Sid. 373. 
Vice 1 Vin, 
428. pl. 11. 
if they import 


an inclina 


tion only, not, 


D. acc. 1 Sid. 
373. Sed vide 


4 Rep. 19 a. b. 


I Vin, 428, 
pl. 22. 
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in a deed, and then general words follow, the general words 
ſhall be qualified by the ſpecial words. And Powell juſtice 
cited a caſe between Knight and Cole, 1 Show. 150. 3 Med, 
277. Carth. 118. 3 Lev. 273. Holt 620. 18 Vin. 342. 
pl. 1. in mar. adjudged Trin. 2 Will. & Mar. B. R. in 
which caſe he was counſel. The caſe was thus: A. recovered 
againſt B. a judgment for 6000/1. and made J. S. and J. 
D. his executors, and died; B. made C. his executor, and 
deviſed a legacy of 5/. to J. D. and died; J. D. by deed 
acknowledged the receipt of the 5/. of C. and thereby re- 
leaſed the {aid legacy, and all actions, ſuits and demands, 
which he had againſt C. as executor to B. and after argu- 
ment in B. R. it was adjudged, that nothing was releaſed 
but the 51. And therefore in the principal caſe judgment was 
given for the plaintiff. A writ of error was afterwarcs 
brought upon this judgment, vide poſt. 662. 


Oſborn ver/. Poole. 


Pleadings Lutw. 1053. poſt. vol. 3. 184. 
OTION was made laſt Eafter term for a prohibi- 
tion to be directed to the ſpiritual court of Coventry, 
where a libel was preferred againſt the plaintiff, being a par- 
ſon, for theſe words; Poole is a pitiful pimping raſcal, «& alia 
verba turpiſſima, And a rule was made, that the other fide 


- ſhould ſhew cauſe why a prohibition ſhould not be granted. 


And now the laſt day of this term, upon motion to grant the 
prohibition abſolutely, the court held, that nothing ſhould he 
more defamatory of a parſon than of a layman, unleſs it con- 
cerned his ſpiritual function, and imported ſome crime 
puniſhable in the ſpiritual court. Therefore (a) knave or 
rogue is not puniſhable there ; but if it is ſaid, that he is a 
knave in his preaching (the ſpeaking being of a parſon) no 
prohibition ſhall be granted, becauſe it defames him in his 


function. But the word pimp is puniſhable there, whether it 


be ſpoken of a clergyman or a layman ; for the crime which 
it imports, is puniſhable there. Then if the party makes uſe 
of an adjective word, the difference is, where the adjeftive 
word imports an act done or a habit, and where it im- 
ports only an inclination; as to ſay, that J. S. is a 
bribing attorney, or murdering villain, or pimping raſcal, 
theſe import an act done, and are puniſhable at com- 
mon law, or puniſhable in the ſpiritual court, being 
taken diſtributively. But to ſay, that J. S. is a mur- 
derous villain, or pimperly raſcal; the law is otherwiſe, 
becauſe theſe import only an inclination, And of this 
opinion was the whole court. But then Trey chief juſ- 
tice ſaid, that the queſtion would be, in what ſenſe the court 
would underſtand theſe words, for. the pronunciation of 
the words added much to their ſignification; then it may 


(a) R. acc, 1 Sid. 393. 1 Vent. 2. 12 Mod. 104. Salk, 548. Com. 25. D. acc. 2 Inſt; 493+ 


Noy 85. W. Jen. 246. Vide 17 Vin. 389. pl. 6. 8. 


be 
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be that the words were ſpoken in jeſt, Sc. and for this O5noan 
rezſoun' he inclined to grant a prohibition. But the other por. 
juſtices ſaid, that they could not intend any ſuch thing, and 
therefore they oppoſed the granting the prohibition ; and if 

the plaintiff had any thing to excuſe himſelf, he might 

plead it in the ſpiritual court, and if they refuſed to admit 

it, then a prohibition ſhould be granted. But in the mean 

while the prohibition was denied as to the words pimping 

raſcal; and a prohibition was granted as to the other un- 

certain words, alia verba turpiſſuna. 


Lambert ver/. Cook. 


RESPASS for the taking of cattle at D. parvum Prediftus, 
L predia. Sc. The defendant juſtifies, that J. S. was ane it bas of 


ſeiſed in fee of Blackacre, and being ſo ſeiſed demiſed it to — > of 


the defendant for three years to commence from Lady-day cle. 20 Vin, 
8 Will. 3. that the defendant by virtue thereof entred, and 115 KR. acc 


| | Pe ante 192. 
took the cattle there damage feaſant, &c. The plaintiff re- A traverſe of a 


plies, that before the demiſe made to the defendant J. S. — 6 ww 
demifed this Blackacre to him, to hold de anno in annum R. acc 6 Co. 
guamdiu ambabus partibus placuerit, and that he entred and 24. b. Moor 


put in his cattle, and that the defendant took them within J. 557- 


. the two years; abſque hoc, that J. S. demiſed to the de- — 


fendant modo et forma, &c, The defendant demurs, and P. ace. 1 
ſhews for cauſe, that the plaintiff non traverſet the laſt leaſe, Sand. 448. 


Sc. And Lovell ſerjeant for the defendant argued, that — 
the declaration was ill, becauſe it is for taking of cattle at Yelv- 221. 
D. parvum predia, where no mention is made of D. parvum 2 
before; and therefore it is a declaration of a treſpaſs in no Vide Str. 837. 


place. But the court ſaid, that. they would have no regard Even on a ge- 


to this exception, for they would reject the prædict. as * 58 


furpluſage. Then Lovell took exeeption to the replication, Vent. 212. 
that it was ill by reaſon of the traverſe of the laſt leaſe of gent. Carth. 
the defendant, for the plaintiff had ſufficiently avoided it A right under a 
before; for leaſes for years being by grant, where two paramount 


| 1 _ conveyance 
ſeveral perſons derive two ſeveral leaſes from the ſame per 22 


ſon, he who has the prior leaſe ſhall not traverſe the ſub- the claim of an 
ſequent leaſe, but the ſubſequent ſhall traverſe the former. eſtate by feoff. 


But in feoffments the law is otherwiſe, for there the la 1 
feoffment muſt be confeſſed and avoided ; becauſe a diſ- 25. a. 5 H. 9. 


ſeifor may gain a fee, but none can gain an eſtate for 13-4. Bus it is 


years but by lawful conveyance. And ſuch traverſe is ill kat — — * 


upon a general demurter. And only Cre. Elix. 754, mean. R. acc, 
Govert's caſe, is to the contrary, which cannot oppoſe the Cro. Bl. Geo. & 


current of fo many books. 2. Admit that it is good upon — =” 


2 general demurter, yet in this caſe the defendant has de- 22 
murred ſpecially, and ſhewn this for cauſe; and therefore va 21. 


Yelv. 221. 
1 Bulſtr. 1. Cro. Jac. 299. Bro, confeſs and avoid. pl. 65, 3 Salk. 3. R. cont, Ow. 141. 


2 inſerted unintentionally in a ſpecial demurrer which makes the cauſe aſſigned eontrary to 
De record is ſurpluſage. 8. C. cit, Vin. 118. If a leſſor ouſts hisleſſee and makes another 
leaie commencing in poſſeſſion, the re-entry of the firſt leſſee will make the ſecond leaſe void. 


without 
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without doubt it is ill, for it is at leaſt matter of form, 
whereof the defendant ſhall take advantage by his ſpecial 
demurrer. Againſt this it was argued by ſerjeant J/right 
for the plaintiff 1. That the defendant's demurrer is general 
and not ſpecial, for it ſhews for cauſe that the plaintiff 
has not traverſed, Sc. where in fact he has traverſed ; 
ſo that the cauſe ſhewn is repugnant to and confuted 
by the very record. Then there not being any cauſe ſhewn 
it ſhall be a general demurrer. Then if this traverſe 
is but matter of form, it will be aided by the general 
demurrer. And for authority in this, point, that it 
is but form, he relied upon 2 Ventr. 212, Denny v. 
Mazey, The firſt caſe of this nature was 26 Hen. 8. 
4. pl. 16. whereof Hobart 102. takes notice. Then 


comes Halier's caſe, 6 Co. 24, b. which ſeems to be 


the foundation of all the latter judgments, And Moor in 
reporting this caſe. ſeems to inſinuate, that the judgment 
was given for another reaſon than that which Coke men- 
tions. But yet admitting Helier's caſe to be law, it does 
not appear, that it was upon ſpecial demurrer, for the te- 


cord cannot be found. 2. This caſe differs from Helier's 


caſe, for there the plaintiff and defendant claimed the ſame 
intereſt, and there cannot be two aſſignments of one term 
for years; but here there might be two leaſes, for it might 


be, that J. S. after he had leaſed to the plaintiff, entred 


Traverſe of 
matter not al- 
ledged, can only 
be objected to 


on aſpecial de- 


murrer. Semb, 
Acc, ante 122, 


upon him, and ouſted him, and leaſed to the defendant; 
ſo that there is here a poſſibility of two leaſes ſuch as they 
are ; but there cannot be two aſſignments of one term. The 
want of a traverſe is aided by a general demurrer. Crs, 
Car. 323. much more where there is a traverſe too much, 


But after ſeveral arguments at the bar the court was of 
opinion, that Helier's caſe was good law upon a general 
demurrer; for where a traverſe is taken of a matter not 
alledged, it is but form; but where the plea is fully con- 
feſſed and avoided, and then a traverſe moreover is taken, 
this traverſe vitiates the whole plea. Bro. Confeſs and Avoid. 
65. 20 Fin. 399. pl. 6. 33 Hen. 6. 28. Then here 
when the firſt termor (admitting that the leſſor had ouſted 
him and made a ſubſequent leaſe) re-enters, the ſecond 
leaſe is become void. Then to traverſe the ſecond 
leaſe is to traverſe a void leaſe, which would be ill upon a 
general demurrer. But the court reſolved, that this de- 
murrer was a ſpecial demurrer ; for as to the [non] ſince 
it is contrary to the record, they ſaid they would reject it 
as ſurpluſage. And therefore judgment was given for the 
defendant, Note, the court ſaid, that the caſe of Denny v. 
Mazey 2 Vent. 212. was a blind caſe. 


Fontleroy 
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F ontleroy ver. Aylmer. 


X erticas ſepium ſuarum proflernauit et herbam ſuam cum 
—_ _ et end et quare in ſeparali ſua piſcaria 
piſcatus fuit et piſces cepit, with a continuando as to the preſſer- 
nation of the fences and conſuming of the graſs for two years. 
Not guilty pleaded. Verdict for the plaintiff, Serjeant Rother- 


ham moved in arreſt of judgment, 1. That the plaintiff has 


is action for filhiog in his ſeveral fiſnery and taking 
wor but he has not fai piſces ſuos; ſo that the plain- 
tiff has not intituled himſelf to the action, for he has not laid 
any property of the fiſh in him. And therefore in the caſe 
of Holland, 2 Lev. 156. 3 Keb. 524. 1 Vent. 278. in the 
time of lord Hale treſpaſs was brought, guare clauſum ſuum 
fregit et avenas cepit, and the plaintiff did not ſay ſuas ave- 
nas, and after verdid for the plaintiff this was moved in ar- 
reſt of judgment, and Hale chief juſtice then ſaid, that if it 
had been a new point, he would not have arreſted judgment 
for this cauſe ; for ſince the plaintiff has ſaid, that it was 
his cloſe, the corn there ſhould be intended prima facie his 
corn; but he ſaid that there were ſo many precedents to 
the contrary, that becauſe he would not over-rule them, he 
arreſted the judgment for this cauſe. But the court ſeemed 
to incline ſtrongly, that this exception was not very con- 
ſiderable, for the reaſons that Hale chief jultice gave againſt 
his own judgment in Holland's caſe. Then ſerjeant Rother- 
ham took another exception to the declaration, that the 
plaintiff had laid the overthrowing of the fences with a conti- 
auande for two years, which is ill, for every proſternation is 
a tranſient act, and the fact of every day was a new diſtinct 
treſpaſs. And therefore 31 Car. 2. B. R. Ovell v. Langden, 
treſpaſs for taking of oyſters with a continuanao from ſuch a 
day to ſuch a day, and after verdict for the plaintiff judg- 
ment was arreſted becauſe this continuando was ill, for the 
taking of every day was a new treſpaſs. Then in this prin- 
Cipal caſe, the damages being intire, ſo that damages are 


given as well for the treſpaſs which is ill laid as for thoſe 


which are well laid, judgment ought to be arreſted. Againſt 
which it was argued by the plaintiff's counſel, that ſince it 
is after verdict, the damages ſhall be intended to be given 
only for the treſpaſſes which might be laid with a continu- 
ando, and not for thoſe which could not be laid with a con- 
tinuando, But Powell juſtice anſwered, that the ditference 
was, that where ſeveral treſpaſſes are laid in one declaratiop, 
continuando tranſgreſſionem praedifiam, and ſome of the treſ- 


it, R. acc. Str. 6 vide 10 Co. 130. 2, Cro. Jac. 664. 1 Sid. 319. ante 
re — is ſubjoined generally to ſeveral acts, and is propecly 
ſome only, it ſhall after verdict be confined to thoſe, 


paſſes 


Reſpaſs guare clauſum ſuum fregit et mtravit et viginti 
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Adeclaration for 
taking away 
chattels muft in 
general expreſa- 
ly ſhew that 
they belong to 
the plaintiff, 
acc. Yelvs 
36. 1 Brownl. 
192. Cro. Jac, 
46. Raym. 395. 
3 Keb, 524. 

2 Lev, 156. 

3 Bulftr, 303. 
polt. 890. vide 2 
Roll. Abr. 2 

pl. 7. 16, Via. 
207. Ann. 118. 


Str. 1023, 2 


Lutw, 1509. 
Sce alſo 5 Bac. 
Abr. 189. 

Bl. 980. 1 Term 
Rep 480. 

But ifſuch 
chattels ste 
from their na- 
ture likely to be 
appropriated or 
annexed to any 
particular place, 
it will be ſuffi. 
cientaſter ver- 
dict it ſuch place 
aprearso be the 
plaintiff's, 

No act which 
terminates in 
itſelf, and can- 
not be repeated, 
can be laid with 
a continuands. 
vide poſt. 975. 
1 Sid. 319. 

2 Roll. Abr. 
549. 20 Vin, 
443 Com. 
Pleader. 3M. 10. 
Ed. 1780. vol. 5. 
p- 352+ 5 Bac, 
Abr. 192, 

If one of ſeveral 


chargesin an ac- 


count is inſuffi - 
ciently ſtated, it 
ſhall be intended 
after verdict, 
that no damages 
were given for 
146, Bl. 790. 
applicable to 
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Fonrrrzor paſſes may be laid with a continuando, and ſome not, after 
Aus. verdict the continuando {hall be extended only to the treſpaſſes 
which may be laid with a continuando , and not to thoſe 
which cannot be laid with a continuando. But if any treſ- 
paſs is laid ſpecially with a continuando, which ought not to 
be laid with a continuando, though there are other treſpaſſes in 
the declaration, which might be put with a continuando, if 
the damages are intire, judgment ſhall be arreſted for the 
whole ; becauſe the declaration cannot be aided by extend- 
ing the continuands to the treſpaſſes only which might be 
, laid with a continuando, for the plaintiff has confined the 
| continuando to that particular treſpaſs, which could not be 
laid with a continuando, Therefore in this principal caſe 
the declaration cannot be aided by any ſuch intendment. 


But after ſeveral arguments, at another day the court re- 
ſolved, 1. That where the treſpaſs may be laid with a con- 
tinuando, depends much upon the conlideration of good ſenſe; 
therefore where treſpaſs is brought for breaking of a houſe or 


hedge, this may well be laid with a continuande, for the pull- 


ing away of every brick is a breach, which may be done 
one one day and another another, ſo one ſtick may be pull. 
ed out of a hedge one day and another another; but treſpaſs 
cannot be laid with a continuando the proſternation of a houſe, 
for when the houſe is once thrown down it cannot be 
- - thrown down again. The fame law of the throwing down 


of a hedge, per Treby and Nevill. But Powell juſtice was 


of opinion, that a man may bring treſpaſs for throwing down 
of a-houſe with a continuando, becauſe the one part may be 
thrown down at one day, and another at another. The ſame 
law of a hedge. But he ſaid that here the declaration is, that 
the defendant threw down twenty perehes of the-hedges, 
continuando, c. which muſt be intended of a proſternation 
25 done at the firſt day, and therefore the continuando afterwards 
0 is ill. | 


2. Reſolved that treſpaſs cannot be laid of looſe chattels 


—— Br with a continuande, as 2 hundred load of wheat with a conti- 


injuries done on 


one day, nuando from ſuch a day to ſuch a day, And therefore per 


— 7 Powell juſtice, no evidence can be given, but of the taking 
9 on at one day; and therefore (by him) though it is the prac- 
ſeveral. P. ace. tice in treſpaſs for the mean profits, to lay a treſpaſs at one 


poſt 976, 977. day, and give damages in evidence done- at ſeveral days; 


that is not law, and ought not to be allowed: but in ſuch 


caſe it ought to be laid diverſis diebus et vicibus, and then ſe- 
veral tr. ſpaſſes may be given in evidence. 
* 


| 3. Reſolved, that though in this principal caſe this contins- 
ande had been ill upon  demurrer, or judgment by default; 
yet it is aided by the verdiQ; for they will intend, that thejury 
| gave 
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gave damages for this continuands. - And Trey chief juſtice Bis petitum'bad * 


ſaid, that this was in nature of a bis petitum, but that is aid- —— 
ak a verdict, but ill upon a demurrer. Therefore judg- tionable after 


t for the plaintiff by the whole court. — ng 'A 


Holdroid ver/. Liddel. 


E BT for 20 l. againſt the defendant for eſcape. The 1 debt enn 

plaintiff declares, that he recovered a judgment in— . plesds 
againſt Clerk, and ſued a writ of execution, viz. a capias ad a removal by 
ſatisfacindum, directed to the defendant ſheriff of Eſſex, to 2 
take Clerk, which was delivered to the defendant, and that tiff replies that 
the defendant took him in execution the 16th of Fuly, and the habeas _ a 
let him eſcape the 25th of Fuly at London in Cheapfide. The woken ug 
deſendant pleads, that before the 25th of July, viz. the 17th fendant until a 
a habeas corpus ifſued out of the common pleas, to bring the oy EI 
body of Clerk to the common pleas ad tres Michaelis next fol- , rejoinder that 
lowing, that this writ was delivered to him, and that he by it was deliver- 


virtue thereof brought Clerk the 18th of Fuly from Chelmsford 3 | 
by Landon the ſhorteſt way; and at tres Michaelis delivered Upon an habeas 
him at the common bench, to be committed in execution. herpes —— | 
The plaintiff proteſſando that the defendant did not bring — 3 
Clerk by London, ſaid that the habeas corpus was delivered to tion, and returns 
him the firſt of Ofober and not before. The defendant re — as _ 
joins, that the habeas corpus was delivered to him before the f cannst 
firſt of October. And the plaintiff demurs. And adjudged bring the party 
for him for an apparent ſault in the rejoinder, becauſe the — . — „ 
defendant ought to have ſaid, that the writ of habeas corpus and keep him 
was delivered to him, before he brought Clerk out of priſon 5 out the whole 

for it ſignifies nothing to ſay, that it was delivered before a 4 wg 
the firſt of Ofober, becauſe that appears to be ſubſequent to i. 14 D. acc. 
the time of the eſcape. But per Powell juſtice, the matter of Hob. 202. 

law is with the plaintiff ; for if a babeas corpus is delivered to 11% 176. 

the ſheriff in July, to bring a man in execution tothe com- Cro. Car. g. 

mon pleas next Michaelmas term, the ſheriff may take 2 336. ey fg 
re-ſonable time, of which the court will judge according to = OR 
the circumſtances; but he cannot bring him out of priſon, 

aud keep him out of priſon all the vacation. But Treby chief 

juſtice ſaid that he would not determine that point. And 

Ee for another redſon judgment was given for the 

Plaintiſt. . ; 


is 


Vo. I.. * Norton 


% Tho. Tem g Wil. 3. 


ü. 2. d.. 2 Norton ver ſ. Brigs. 

Not . . c. Lem. 1052, Pleadings Latw. 1043, 

A modus deci- Prohibition was granted to a ſuit - for tithes of cows, 
mandi which in calyes, herbage, and paſture, upon ſuggeſtion of a cuſ- 


due abe dt, tom, that every pariſhioner from time whereof, &c, had uſed 
— paying to pay for every cp having a calf rd. for every cow not ha- 
either tithe ora ying a calf 1 Id. as far as five cows, and for five cows 1 «. 
void. K. ace. and 3 d. and for fix cows 2.5. 6 d. and for ten cows'2 f. 8 4. 
poſt. 677 12 in plena ſatisfafione omnium decimarum vaccarum et vitulorum, 
« 496, Oro. et herbagii, et paſiurae, The plaintiff declared in attachment 
E upon this prohibitign, and upon travetſe of the cuſtom a 
Bl. Com. 37. verdict was found for the plaintiff in the prohibition, Upon 
A modus for 2nF which Lutwyche ſerjeant moved in arreſt of judgment in Eafer 
da be no ground term laſt paſt, 1. That this:cuſtom was void, for it is laid 
fora modus de to be a diſcharge of tithes of all cows, which itis not, for no- 
nod Jecimanda thing is laid for the tithe of the ſeventh, eighth, and ninth 
K. atc. Moore COWS, and payment for the ſixth cannot be payment for the 
278. 454 2. ſeventh, &c. 2. This cannot be a diſcharge of the tithes of 
l herbage and agiſtment, for tithes of one thing cannot be 3 
716. 5 Ked. diſcharge of tithes of another, and tithes are payable of both; 
14. 2 F. Was. then ſince the cuſtom is laid intire, it is void in the whole. 
8 And ot this opinion was the whole court, and therefore judg- 
657. 2 Bl. Com. ment was arreſted and a conſultation granted, unleſs cauſe 
* Ss ſhould be ſhewn this Trinity term. At which time ſerjeant 
IV. ith et. Levina moved, that the prohibition ſhould ſtand, becauſe it 
vol, III. p. 406. appears here that there is a cuſtom, and then the ſpiritual 
(«) Vide court has no juriſdiction to proceed; and therefore (a) va: 
171. 4. Hob. riance in caſe of a modus will not hurt, but the prohibition 
795: 300- hall ſtand, becauſe it appears, that the ſpiritual court bas 
: Term Rep, not. juriſdiction ; and when they have not juriſdiction the 
47. Common Pleas cannot allow them to proceed. Sed non al- 
locatur. For per curiam the queſtion is here, whether the 
modus be good or void. If the modus is void, the ſpiritual 
court has juriſdiction, and the modus is void for the reaſons 
. given before. Then Levinz moved, that though the cuſtom 
wouas void for part, yet it was good for one, two, three, four, 
and five cows, and therefore he prayed, that the conſultation 
ſhould be granted only for that part which is void, and thatthe 
prohibition ſhould ſtand for the reſidue. And by this he 
ſaid, that a man might have a modus for five cows, and then 
for the reſidue he ſhall pay tithes in fpecte, And the 
court agreed the caſe put by him, but ſaid, that in the 
principal caſe the cuſtom was intire for all cows, and 
therefore if it was ill in part it was ill in the whole; and 2 
| conſultation was granted as to all. In this caſe Tah 
4g 's chief juſtice ſaid, that tithes are not payable for after- 
tithable. R. acc. Cray, Joe, 44, D. acc. 2 Inſt, 652, cont, 1 Roll. Abr. 640. 8 Vin. 574 2 
Danv. 589. pl. 11. Bunb, 10. 12 Mod. 498. Burn Tithes; V. 1. 2. 4th ed. vol. II. p. 42% 
429. vide Hetl. 133. Hob, 250. Cro. Jac» 116. Cro. Elis. 660. 1 Roll. Abr, 648. 3 Via. 
„ 2 Danv. 406. Cuan. 54. 55+ Burn, udi ſupra, 5 Bas. Abr. 56. OY 
2 ; : mo 
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mowth de jure, and therefore it is but form to lay a 
cuſtom to be diſcharged of tithes of aftermowth in con- 
ſideration of making the former mowing into hay, for 
tithes are payable only of things ſemel in anno renovantibus. 


Moor ver/. Riſdell. 


NDEBITATUS affungft. The defendant pleads in V 


n 
abatement that the plaintiff is a popiſh recuſant convict, 
prout patet recordum of the eftreat of the Exchequer, 
The p Antif demurs. And the firſt exception was, that 
in pleading the conviction the defendant ſays, that a pro- 
| clamation iſſued to ſummon the plaintiff to appear 
render himſelf before or at the next ſeſſions; and then ſays, 
that the plaintiff did not render himſelf at the next ſeſſions; 
but he does not ſay, that he did not render himſelf before. 
And per curiam, for this reaſon the plea is ill. a Exc. 
The defendant does not produce in court the record of the 
conviction, but only an exemplification of the eſtreat in 
the Exchequer. And per curiam, that is il} alſo, for the eſtreat 
in the Exchequer is not a record, but only minutes to make 
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Noa ron 
V. : 
Bact. 


a 
— is 
2 popith recuſant 
convict, the de- 
fendant muſt 
ſhew that he did 
not render him - 


and ſelf before or at 


the next ſeſſions 
after the procla - 
mation, and 
produce in court 
the record of 
the conviction. 
R. 3 Lev. 132. 
The eſtreat in 
the Exchequer is 
no record. S. C. 
18 Vin. 172. 


proceſs upon it for the King, and ther ' reſpand. „ger, Pi. 12 6 


was awatded. 


* 


I 
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Sir John Holt Chief Juice. 


Si Thomas Rokeby) ) 
Sir Jobn Turton C Juftices. 
e 


Penoher ver/; Brace. 
b d : 210 H. e 2x50 * 12 *. g. Comb. 444. | 

A writ of error  FIFARESPASS! was ſued againſt five. And upon not 
a T guilty; pleaded, verdict for the plaintiff, and judg- 
one of ſeveral ment againſt all. Upon vrhich the five defendants ſue 2 
defendants. R. © writ of error upon this judgment for error in fact; and be- 
«cc. poſt. 4391. fore the record-is certiſied, one of the plaintiffs in error 


Ves wr; dies- Upon: wbich the plaintiff in the original action ſues 


; y . 
* Ss . 4 


144 


2 Bulſtr. 231. qut "execution againſt all, Sc. It was admitted by the 


vob 29 eh 5M court, 1. That the writ of error was abated by the death 


of ſeveral plain. Of this plaintiff. 2. It was agreed by the court, that if 
a_ S. C. 12 execution had been ſued againſt four defendants, omitting 
Holt. Go. the fifth, that this had been erroneous, becauſe it varies 
Carth. 404. from the judgment which does not warrant it. F It was 
_ of WI agreed by the court, that if the execution coul 

ue Silk. 261. the day of the judgment (as it might if the plaintiff 1 
1 Sho. 40. been delayed by the writ of error) and had been ſue 

_ —_ againſt all 9% * this execution 2 been good, becauſe 
208. Bridgm, the death of the defendant was ſubſequent to the te of 
78. P. acc. 10 the writ of execution. 4. The court took this difference, 
e Fog if there are ſeveral plaintiffs in one writ of error, the death 
Car, 194. vide of one abates the writ, becauſe there cannot be any judg- 


2. Bulftr. 231. ment according to the writ ; but if there are ſeveral de - 


de des ent fendants in error, and one dies, it is otherwiſe, for they 


againſt all the are not named in the writ. But the great queſtion 
perſons againſt was, whether the plaintiff in the original action could 
whom a judg-= _, , , , 
ment is given, immediately fue execution upon this abatement of the writ 
unleſs cauſe for of error, without ſuing a feire facias. And Mr. Northey 
omitting any 1 * ' 
appeans on the record. 8. C. Salk, 319. vide poſt. $08. Execution may be taken out after the 
death of the party agaiaſt whom it ifſues, if teſted before 8. C. Salk. 319. R. acc. 3 P. Wms. 399. 
n. D ace poit. $50, Upon the abatement of a writ of error, execution cannot be ſued out until 
the cauſe of the 82 appears on the record. S. C. 12 Mod. 130. Holt. 640. Carth. 4% 
Salk. 319. 5 Med. 337. Vide Salk. 261. 1 Show. 102 Carth. 236. Holt 1. A ſcire facias 
mutt be brought upon a judgment upon it, to warrnt an execution by a ſtrapger- 8-0. 
Salk, 319. R. acc. poſt. 768. x Wilf, 302. Dougl. 614. D acc. 2 Inſt. 471 Or ngainſt one. 
S. C. Salk. 319- D. acc. poſt. 265. $08. 2 Ing. 472. In other caſes it is not neceſſary. 8. C. 
12 Mod. 130. Holt. 140, Carth. 404. Salk. 319. 5 Mod. 338 1 Mod. 08. R. acc. Salk. 264 
1 Show. 402. Carthi 236. Holt. 1. Noy, 150. Car, 113. 123, 180. 193. D. acc. 7 Mod. 68. a, 
| | argue 


be tell | 
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argued, that the alteration of the court will never make Pexoren 
an alteration of the proceſs ; as if a judgment of the Com- 14. 
mon Pleas be affirmed in the King's Bench upon error 

within the year, the parties may fue out execution without 

a ſcire facias, But where there is an alteration in the par- 

ties, as in this caſe, there muſt be a ſcire facias, becauſe 

there may alſo be an alteration in the cauſe, and the ſur- 

vivor by poſſibility may have a releaſe, or ſome other new 

matter to plead againſt the execution. Bs ek 

Mr. Eyre e contra argued, that though there was here an 


* 


alteration of the parties, yet the execution was the ſame, 
for it will not charge any perſon who was not party to the 
judgment. The executor to the party decea ed was not 
liable. If he had been liable, then a new perſon, ha 
been become party to the execution, and therefore a ſcire fas 3 
cias had been requiſite, to make him priyy to the judgment. 
And he took this difference, where à new perſon ſhall take 
benefit by, or become chargeable to, the execution of a 
judgment, who was, not party to the judgment, there a 
ſcire facias ought to be ſued againſt him, to make him 
party to the judgment, as in the caſe of executors and ad- 
miniſtrators. But where the execution of à judgment © 
is not chargeable or beneficial to a perſon who was not 
party to the judgment there it is otherwiſe, as where OE 
there is a ſuryivorſhip, And for this be relied upon 21 a 
Hen. 7. 16. Moor 367, Jam's caſe.” Ny 150. Carter 
112. 122. 180. 193. A, to the'objeRion of a poſſibility, y, 
that the ſurvivor may have ' releaſed, that is of no force';z” | 
for admitting that the other | defendant” was alive, that "A 97 Of 
would as'welt prove, that no execution could be ſued againſt _ 
the other four without a ſcire fatias. But the law without 1 
doubt is otherwiſe, for if the other four had a releaſe to plead oo © 
living the fifth,” yet execution might be ſued againſt them all ; 
within the year notwithſtanding that; and if one of them dies, 5 8 
that will not make an alteration of the law ; for no —_- OO 
can be given why the death of one ſhould put the ſurvis , 
vors in a bettet condition than they were before his deUHtt. 
And Holt at another day delivered the opinion of the 
court, that there is no need to ſue a ſcire facies, becauſe 4 
there was not any alteration of the record, nor anynew r 
perſon made liable to the execution. But it was adfudg s- 
ed, that the execution ſued upon the death of the pldintifrr ©) 
in error was erroneous, becauſe the court was 1 * 2 
by the writ of error z and this fuperſedeas continues” until! 
the court be appriſed of the abatement of the writ of error 
by the death of the party, for they ought either to certi ß, 
the writ of error, or «- matter of excuſe, which they can - 
not return, unleſs they are themſelves before ed 
the death of the party, which may be by ſome ſuggeſtion or. 

ö JD enn | 
entry upon the record, &c. Therefore a fuperſedres: ge e 


* 90 * 
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prnerra | upon the death of th plain „ ene 
"oh 1 OO er eee * 
„ Bacon worſe Dubatry. 


| 9 Ps poſt, vol. 3. 241. Salk. geh ed. 793. 

Submiſſion to 1 uh upon 9500 for 6c07. the defendant prayed oyer of 
an award on be- FA * kin wich was, that whereas there were 
half of a third - ge between the plaintiff and defendant as 
— who fab: ay a N that the defendant ſhould perform the 
— I. =, " 5 rg tg: F. their” arbitrator concerning the ſaid diffe- 
$79.Carth. 413. week "defendant pleads no award made, c. The 
Comb. 439. 13 beige lies, and ſhews the award, by which, it was 
Hate 78.3 aWatdat, at the deſendant ſhould pay to the plaintiff 3451, 
Vin. 75 1 . nd that the plaintiff and deſendant ſhould give mutual re- 
nc. 1 Roll-abr, A ſes, v one ſhould fign a releaſe to the uſe of Dubarry, 
_— — D in fign'a releaſe to Bacon; and then the plaintiff 
Fl i Term 2 oy: bk a in the performance & this award by the de- 
Cm A. Vids 2 The defendant” demurs. It was reſolved 1 


2 Will. 28. 58. ih act OE ſeveral arguments Hilary term | 


But not the 

— PR, 275 $ vbwiſfion, though 
InSb Loy =p 
n wy on eps hi ſelf. 7 not bound, becauſe he was a 
n that Deruter bin fbmilli dut Dubarry who ſubmitted is 
— — 2 — x wo, the hy be took it upan himſelf, and has bound 
Seen wine by the band 1 22 2 . one ſide only, 
14 Mod. Holt . It was, age tha be das po has is on 
bo 2. ap; ; e eo the defen 


ſo 
wy tobe, 1 1 to be made to Date, to. Bat 75 e. 

that Herutter has no beack * | Ne nd 
— — been, other wile ile if the. award had been, t P of 
— ay thayld releaſe to Derutter, or to the defendant for the 1 
a were 07.00 \(4):the, 2 Duberry generally, wi 
Ts bay nb the .uſe of Duberry ;; ſor then it, might have 
unleſs it appear out ſayin 6.59. the F 
on what account been. inte ne Ar the uſe « Or, Der becauſs.it 
or ſomething is Win, bebalf pf en of as Shower arzued, 
3 bad deen 2 2 go diſcharge i in equity, 1 1 


* hat this award d. could. not be good. 

ND. Curt. * — uv tete . ij 1 of the money, which the oe 
0 12 1 

Mel ors. W had ee be pad by Dubetty torhe, plas 


* 
2 degauſe, it does not appear what cauſe the 4 
1 1 ln. 4 e that Money... 4 arbitrator does no 


+ 1 Dany, gue "eg, Deuter 9 the * ; 
- "ee. , . e n 


> fs Tom y | a ter „ 
2 2 — —— MON 4 it was 2 4 not malte it good. & © 


paſt+/5 3, , 
$541k; Shin», Comb 1a Mod. 150 VEE e en vie 


nod ſai d 
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faid, that he awards the payment of this 343 J. in fatisfac- Bacon 
tion of all accounts, or for all the money due from Derut- ps ant. 
ter, or that de et praemiſſis he awards it, If any ſuch 
thing had been, this award had been good without the re- 
leaſes, becauſe (a) the payment of the money had been a (z) Vide Co. 
good diſcharge of itſelf. But as it is, the award is void; 33+ Bl: 11244 
becauſe it cannot be a diſcharge, for the uncertainty. 

4. It was reſolved that though this award in pleading is 
alledged to be made de et ſuper- prarmiſſis, that is of no 
avail, becauſe the award itſelf does not juſtify any ſuch 
averment, not being made de proemiſſis, as it is pleaded. 
And that which in itſelf is a void award, cannot be riiade 


20d by the allegation of the parties. Judgment was given 


Freeman ver/; Bernard. 
8. C. Salk, 69. Pleddings poſt. vol. 3. 244+. Salle; zth ed. 79. 

Amt upon an agreement for the delivery of a ebrtain ff an wird t 

quantity of hops, &c. The defendant pleads; that the do be — — and 
plaintiff and he had ſubmitted this matter to the arbitration {7124 by a par- 
of F. S. ita quad the award ſhould be made; and ready to be ticular day; it is 

ivered, by ſuch-a day; Er. and the defendant ſhews; that fass dt it ca 
7.8. made an award befote the day, that the defendant dy 
or his executors or adminiſtrators ſhould give a general releaſe day, without ad- 
to the plaintif;/ and that the plaintiff mould give a general fog fbr ons 
— —— an * ons pleads; that * nent 22 
was always ready, an t is, to fign and ſeal a'releafe; 113. 
The laing demurs. Re divers — were taken to — ry 
this award. 1. That the ſubmiſſion is ita quod the award 
be ready to be delivered by ſuch a day; and the defendant des or bis exe- 
has not averred, that it was ready to be defivered by the day. 
Jed non allocatur. For per Holt chief juſtice it has been often 8. C. 3 Vin. 
held in this. court, that if the ward be made: by the dayy it ?!- 23: 
is ready to be delivered, and ſo it appears, and therefore 
there is no need to aver that it wif ready. 2: Exe.” That «ward for the . 
the award is vold for the uncertainty, viz. that he br his Perforituce cf 
executors ot adiſtrators; Sri fo thut dme is left tv Him- pendent afts 
to perform! dt during bis life, or be may ſeave it to hir exe. deloce res 
 utors; Aud ele@ton given in u raf is in, 1 Rall. N. f. C ene pirt 
271. Bat to- this wkception' Mer Tito for the defendant 4. Hoe, $6; 
argued, that ches curt Will rejeRt the words [or his Exec. "Vide ame 124, 
tors” or admipiſttRorsF because ds to them the fall the eckig the be- 
Ward was ved, ſen the ee cutef vr dd mfinfſtrator is but of leaſe of « dity 
ide "ſubmiſſion, and me pother of we arbitrator determines itbont creating 
wic the life of the perſon ſubemicting, und ſd cannot Ex- der 5, n 25 


dend to the executor or adminiſtra r upon award for loch duty 
leaſe executed, _ g. U. defore the re- 


- & Comb. 44d. Holt 80. Torths | 8. alk; 1 | Mod. 130. 7 Vin. 107 
A u. ee i. 2 x Bac, 150, N. Ne. 1 433. Vide Cath:379. 
441, Hol le. — 750. %Y &: 1 11 K 423. Vide C * 


R 4 : does 
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Wo does not lie againſt an executor or adminiftrater. But 
An Executir is Holt chief juſtice ſaid, that the executors are bound by the 
4 — ſubmiſſion of their teſtator, but the addition of them in this 
his teftator award is but cautionary, and therefore-will not vitiate. 3. 
de an award, The third exception was, that the plea is ill, becauſe the 
Vide ee * defendant has not averred performance; of this: award, and 
N. * - the plaintiff has no remedy, to compel him ta perform it, 

Sed non allocatur. For per Halt chief juſtice, heretofore if 
the award was, that the party ſhould do any collateral act, 
It was held, that the party could not plead this, before per- 
Fc contra if the award a appo pointed the payment of 
, And the. reaſon, Was, 0 the party had no 
* ly.in the former caſe to > compel perfc ormance, but other- 
wile i in Ne latter caſe, But that 1 mp mon for now 
Afumpſit lies aum lies upon the mutual promiſ mp/it was 
on V allowed formerly upon mutual promi 885 bit 1 if the 
en ſubmiſſion was by bond, the award might have been pleaded 
* before performaheds! ber ade Ge pet Be have had re- 
medy to compel performance, And Holt chief juſtice ſaid, 
that ne had known a rule of court to ſubmit to an award to 
ide gixen in evidence upon afſumpſit. But judgment was 
given by the whole court. for the plaintiff ; far the arbitrator 
* Has awarded nothing in Aatisfadtion, but only has ordered 
n means to diſchapge che action. lle has not awarded a horſc 
f money in ſatis faction, but only mutual releaſes. Where 
an award creates a new duty inſtead of that which was in 
eben wont . controyer(y, the party has remedy ſor it upon the award; 
„ 5 2> | and. therefore if the party.reſorts/ to de mand: mat which was 
3 con . referred. and ſubmitted, the ard itrement is a good bar againit 


S. U A AN 5 

1 ben ,211 ſuch, action. Contra. where the award dpes not create a new 
hs il... only her the old den 3 releaſe of the 

+1279, 2 Th * _ Ls Mr E 2 00 14 

=; 1 2212 1 t TIO . "2 T5 ab & 740 14 1 g 

Vis. fk 2 ** ; 

3 29 ng ue - Prince : Moulton, 

RF A EC 03 97% 9 55 8 1 9244 iy IL Ws 

% Site. 663+" Orth. 586. a: l 695 2 Hen 193 · 
„ 7 VII. 299, 2 Bac. 6 


"i —.— deg; 1 5 6055 As E, The 7 Sep — mat be the ſecond of 

— — elſed of a meadow, near which there wis 

Bon which — nos wa mill ; tha®:the defendant the 

of Agi built a- new mill, and: Wr the 

8 Ned abe meadow ; ber guet he Joſt the pro- 

f 0e bee ke the are of 7a) 
; Wt e Ar. Not guilty ,plended. Ver 

plainii®.,,, Apd.after divers motions. judgment was ar- 

3; 7 the ail got being till the 

oh of Auguſt ang Smeg hoieg Bien upon the per quod 

een Fo damages were given for longer time 

' pl h in damniſied, and therefore it is il, 

for he could not by this loſe the uſe of the meadow between 


(Be Heil of Jh, n third ben Harkins. 
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Green, Hob. 189. Moore 887. in point. But per Holt chief 


juſtice if it had been only that he loſt the profits, without 
ſaying the uſe, it might have been good, becauſe it might 
de, that the plaintiff permitted bis meadow to lie freſh tor 


249 
* 
Paine 
8 
Morrronx. 


mowing from the ſecond of Fly, and ſo. the water deſtroying 


* 


it by overflowing, he loſt all the profits of it, Judgmeat 


was arreſted, ad 


Benſon ver/. Derby. 


HE defendant being an attorney, andſued by the name 
of Thomas Derbyypvts in bail by that Faw aſter- 
9 


wards pleads in abatement, that $ name is bn Derby. 
And it was moved, that this plea might be rejected, becauſe 
it is contrary to what he hath admitted by putting in of bail 
by the name of Thema: Derby. But per Holt chief juſtice, 
the putting in of bail is the ad of the bail and therefore will 
= hats the * defendant.” "And. therefore the motion was 
en LAs VEIL 3% 9 1 Rot 5 


Ade fendant may 
plead miſnomer 
in abztement 
af er putting ia 
bail dy the 
name whereby 
he is ſued. 

Vide 2 Keb. 
324. Semb. 
cont. 1 Vent. 
154. See alſo 
2 Will, 393. 
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Mich. Term 
9 wil. 3. B. R. 1697, 


Sir John Holt Chief Yuſice, | 
Sir Thomas Rokeby / 
Sir John Turton | Pubic, N 
_ Sir Samuel Eyte 
Memorandum, t5/s term Mr. ſerjeant Hatſel 


was made baron of the Exchequer in the room 
of Sir John Blencowe removed into the Com- 


mon Pleas, 
— — —— —— 
Sutton ver/. Moody. 
A than as « RESPASS ſuaro cla egit et centum cuniculi 
rations ſuos adtunc et ibidem — os uit occidit cepi 


lect in aaimals ,\"15-ravit, Upon not guilty pleaded, verdiQ for the plain- 


ſerm naturs on tiff and intire damages. Gould ſerjeant moved in arreſt of 
wary C. judgment, that conies ate ferae natura, and therefore there 
1174 37 no property in them in any z therefore ſince the plaintiff 
. 458. 12 has laid property in them by the word [Jes] it is ill, and 
2385 no dam — — ven for them; But if the 
a. 290, 14 ation had been for having hunted in warenna ſur, and killed 
Via. « pl. 2. cuniculos ſuor there found, it had, been „ for then he 
15 Vis.) 2. pl. 107 "8 
3 Gs would have had a privileged property in them, The ſame 
$etob. ace, Cro. Jaw for fiſh taken in fqn fiſcaria, F. N. B. 8. 
Jac. 4% _ Greenhill *. Child, Gro. . 399. <> 48. WW, Jenes 440. 
ac, Selb. But generally there is no property in things which are 
123.13 Mod.74. ferac natura, and therefore trover does lie fof a bawk; 
t 15916.1% without ng that he was reclaimed ; and in ſuch 28 
« adjudged againſt the plaintiff, though it was al- 
leged in the decl that be was poſſeſſed ofthe hawk as of 


alk. and Bac. vbi 
quit ite 9. ** 
dit 


Holt 38 
124 vide a NI. Com, 419. But avi after * 
613. vide 2 Bl, Oom. 419. 25 | 2 
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his proper s, Dier 306. b. pl. 66. Sed non allocatur. For surren 
per Holt a ekice, ah a privilege, to uſe-his land 
to ſuch a purpoſe z and a man may have warren in his own 
land, and he may alien the land, and retain the privilege of 
warren. But this gives (a) no greater property in the conies (-) D. ate 
to the warrener, for the property ariſes to the party from the 1 16. 
poſſeſſion ; and therefore if a man keeps conies in his cloſe 
(as he may) he has a poſſeſſory property in them, ſo long as 
they abide there ; but if they run into the land of his neigh- 
bour, he may kill them, for then he has the poſſeſſory property. 
If A. ſtarts a bare in the ground of B. and bunts it, and ki 
jt there, the property continues all the while in B. But if 
A. ſtarts a hare in the ground of B. and hunts. it into the 
ground of C. and kills it there, the * is in 4. 
crepaſs 


the hunter; but A. is liable to an action of tre for hunt- 
ing in the grounds as well of B. as of C. But if 4. tarts Fi 
hare, Wc. in a foreſt or warren of B. and hunts it into the 
ground of C. and there kills it, the property remains all the 
while in B, the proprietor of the warren, becauſe the privi- 
lege continues. And theſe diſtinctions Holt chief juſtice 
took upon the authority of 12 Hen. 8. 9. And by the whole 
court judgment was given for the plaintiff, becauſe he had a 2% 
property by the polſefſion. And Holl cited 1 Vent. 1224 04 
Pollexfen v. Aſhford, us a caſe in point, where it is laid, that 
it would be good upon a demurrer. See R. 9; · J. Bron, eil get 
decl. 167. „ur. 450. 5. Thelal, dig. 100. 23 Hes, 6, Ile for things = 
59. J. And Holt ſaid, that the reaſon of the 'caſe in Hier ia which de 
J. was," that he aditiitted himſelf out of poſſeffion, and whole property 
1 the action could not lie, unleſs the hawk was re- he 
c . Th | —_— 201 whe 7 


Smallcomb urg, Croſs and Buckingham, Ke. 
ſheriffs of London, © ans 42754 | 


5,0. Silk,/ 326; Och. 479. 5 Mod. 376. Com 33. 14 Mod. | thats, -4'% + 
308. 3 Dany, 41 tn, ts, 10 Vin. 4. 1. * 
N 2. 1 78. Ws 1946 4 1 Meat: N 

N trover ſos goods, 
trial at prius in 


[ 
£ & 4 
R 


LEY 


the [general iſſue pleaded; at the 23 
| er Guihdhally before Holt chief execution binds 
uſtice, the fact appeared to be thus J. J. recovered jud 


che 
ö b. Md 
ment in debt againſt Far, and J. M. recovered another judg- 

ment againſt Fox, 'S ? Jadg- 27 


pro- 
n 7.8. a fferi faci hiegudg- 9vce of it, 

ment, which. way aden Ad (GARY of ran Hain. Shri 

2 in the morning, bur be woald not take a ur | 


indrſed — the ſtatute of 29 Cy 


as of J. S. un. at ten '6'clotk. in "the morniog,. 
— the — CORO fame diy. 
warrant from the' ſerif, And levied" th 5 
in execution, which he AR Told a 1 | 
nana. Afterwards the ſheriffs ſeined the goods in n 
enecution ide 3 Will: 444 
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27 
SMALLCowB execution upon the fieri facias of F. S. and ſold them to the 
_ — dant Crofs. And now Smallcomb brought trover againſt 
2 and the ſheriffs of London; and this Matter appearing | 


9720 the evidence, Holt chief juſlice doubting af it, ap- 
pointed that it ſhbuld be moved jy court. And after argu- 
ment on both ſides it was reſolved by all the judges, 1. 
That if two wrüts of execution ate delivered. to the ſheriff 
the ſame day, he has not an election to execute which he 
pleafes, bu ie muſt execute that which was. firſt delivered. 
But if the ſheriff levies' goods in execution by vittue of the 
wit ſaſt delivered, and makes ſale of them (whether the 
laft writ was delivered upon” the ſame day or a ſubſequent | 
day) t the property of the oods f is bound dy the ſale, and the 
* cannot ſeize them by virtue of his executign firſt de- 
ivered 3 bat he may have his remedy againſt tbe. ſheriff, 
For fales made by the ſheriff ought not to be defeated, for 
if they- are, no man will buy goods levied upon a writ of 
0 And at oe law 2 i facias had been 
fued the Art day of the Wo, 'and ano her riſe acias aſter- 
2nd A had _ a err be r bad had 
no () re ut againſt the ſheri ut in this caſe no 
(4) Vide Robot action Hes agulnſt che ſheriff, ' becauſe he who delivered his 
p Term Rey. firſt writ youly hor take a warrant from the ſheriffs to levy 
731. Do rel 4} \ fo. that*it ſeems he had a deſign only to keep the 


in bis japan to protect the defendant's goods 
A bankry by fra ment. 7 the plaintiff by the Whole 
728 75 
any üme Wehe \ AF d e u 75 if a; writ of execution be 
on O's '*/ defiveted i a junk and A. becomes bankrupt 
. before it be eced, 75 executio: 100 is ſuperſeded, and con - 
en. ſequenfly the property of” the goods is not Sen bound 
9 Burr. 20, by the delivery of the writ to — ſheriff, But (by him) the 
Kain. Ge i agaift all le, s vf the 
74 party himſelf. ohne 
$6 ove tn ox: „ene in. this caſe 3 bid peer that it is 
rent. the enſign price at cis dag, that fa fr acias be de- 
165 150 5 livered, and the goods appraiſed and ſold; and the writ is 
: Lat honed returnrd, and an extent for the king comes out of the 
Gals 8 A1 12 Excheq aer it . over : reach the former Yale. - Net per 
eee dangerous eee, 
c Ty, (6) Vide Co. Alix; 374. 184, Vent. 216. ite 18. 


074 61 Fm 


pet. Gtettifelt eh Pr. Borte, Ge. 


5 . 

813 ei. 2 — l 1. a Mod. > Ving ple 1. 11 f a | 
. — . e a 00 e 2 5 
. -, again ne. juſtiied under 
—_ R. cee. 8 fee 77 = the pr by. che college of 


ew 4 wet by them, and commitment 

2 2 213. And now Mr. 222 
— in E that; the King's Bench would 

e en R. see. Bl. Nr.. 1061, Str. 12 6. 85% 170, 1233. 

Vide 639. Otherwiſe Gild. 

NE dle fd, nc 3 Wit: 598. N make 
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make an order, that the regiſter of the college of phyſicians Gnonwvety 
ſhould permit the plaintiff to have copies of the proccedings hy 
and judgment, to enable the plaintiff to reply to the plea of 
the defendants, who are cenſors of the college. And he ar- 
gued, that the plaintiff was a party to the judgment, Cc. 
and therefore has a right to have a copy. Beſides, the ſta- 
tute 46 Ediu. 3. mentioned in the preface to the thicd Report, 
extends to this caſe, for it extends to the records of all pub- 
lick courts. And it is the uſual practice, if an action is 
brought for a falſe return upon a mandamus, upon which the 
party is returned to be disfranchiſed, that the King's Bench 
will make an order that the plaintiff ſhall have recourſe to 
the publick books. And it is no objection, to ſay, that this 
will be to compel the defendants to diſcover their evidence; 
for the plaintiff does not pray to have an order to the de- 
fendants, but to the regiſter, who is a party unconcerned (4) Sed vide _ 
and indifferent. Sed non. allocatur (a). For per curiam, the fd. — 
King's Bench cannot oblige the college of phyſicians to per- 239. BI. 37. 
mit the plaintiff to have any copy of their proceedings; for 331, Su. 1310, 
they act in a judicial manner by an authority of an act of par- 
liament, and therefore it ſhall be preſumed that they have A cord maybe 
done right; and this record may be pleaded without a pro- — — 4 
ert in curia, and therefore no oyer can be prayed of it, and therefore a man 
therefore the defendants ſhall not be bound to give a copy, reg. A 
for it would be in effect to diſcover their evidence. And 40. 122 — 
the plaintiff has no right in this record; therefore this caſe Burabam, 1 
differs from the caſe of the publick books of a corporation, —— 3 
for there the party has an intereſt. In the ſame manner Term Reps 199+ 
where there is a diſpute between a lord and a copyholder, am. Dougl. 
the copyholder ſhall ſee the rolls, becauſe he has an intereſt — * 
in them, If the lord of a manor claims land by forſeiture of 
his tenant for felony, he has a right to have a copy of the A man cannot 
convidion, and he ſhall have it exemplified ; but a man can- — 2 
not have a copy of a record of a conviction of treaſon or ſe- — felony — 
lony ev yes eave of the attorney general. In matters leſs — — oy | 
criminal they never apply to the attorney general for copies of A 2 * 
records, but they have — 1 841 theſe ID are — wr 
where rights are to be tried, and after iſſue joined ; but this 
action is for a treſpaſs, and not ſounded upon a right; and No copy of re- 
therefore the King's Bench cannot mak* any ſuch order. 2 
And per Holt chief juſtice, if A. be indicted of felony, and and aged. 
—_— and he has a mind to bring an action, the judge where there was 
will not permit him to have a copy of the record, if there — 
was probable cauſe of the indictment, and he cannot have a tion. vide Bl. 
copy without leave. 385. Str, 1122. 


BuxxzLL. 


* 
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Giles ver; Hartis. 
+ 8. C. Salk. 622. Carth. 4x3, 12 Mod. 152. 
A plea of tender Pdtbitatus aſſump for goods ſold the eleventh of September, 


— — — the defendant pleads a tender in April following, et guad 


always ready to ſemper pgratus fuit et adbuc gi ſince the tender. And this plea 


pay the dedt ws pleaded "after an imparlance. The plaintiff demurs, 


1 And per Holt chief juſtice, where debt is brought upon a 
8. c. comb. bond conditioned to pay money at a day certain, if the de- 


-_ foie 556. fendant pleads a tender at the day, and that he had been always 


20. Vin. 307. ready, Ec. it is good. But in Weber, Or debt upon a ſingle 
"ay — bill, he muſt plead, that he has n always ready ; for 
Send. ce? though the defendant tendered the money, and has been al. 
18. ways ready ſince the tender to pay it, yet the plaintiff may 
Tender bars n6t have demanded it before, it being a duty from the time of the 
faber damages Promiſe ; and if the defendant did not pay it upon demand, 
nlp. 8. C. 3 his promiſe was broken, though he tendered it afterwards, 
343-20 Rut if he pleads that he was always ready, this refers to the 


 $00:193-P-2- time of the promiſe made, and nog to the time of the tender, 


1 Vent. 323. 
Comb. 334... 2. Though a tender is made, and the plaintiff refuſes the 
rout tempe priſt money, yet the tender cannot be pleaded in bar of the action, 


cannot be plead» neither in debt nor afſumpſit, but in bar of the damages only, 


7d after impar- for the debtor ſhall nevertheleſs pay his debt. 


Holtz 56. R.acc. 


ms, bro 4... debt upon bond conditioned to pay a ſum certain, 
— wy | a tender may be pleaded after imparlance. But in the prin- 


** 2 Mod. cipal caſe judgment was given for the plaintiff; for as the 


2< vide't tender is pleaded, there might be a demand of the money 


253. Imp. B. K. Which was due before the tender, between the time in whi 
34 xd. 190 the money became due ahd the tender; in which caſe it 
4 — cannot be pleaded, either in bar of the action, or of the da- 
priſt is. R. ace, mages: But if the defendant had pleaded touts temps priſi, the 
Pyer 300. a, pl, plaintiff ſhould have replied, and ſhewn the requeſt, and the 
, bro hee time when it was made. But if the tender bad been 
| pleaded at the day of the promiſe with touts temps priff, Hol 
chief juſtice doubted, whether it ſhould be in bar of the 
action or of the damages. He ſaid that in this action if it 
| ſhould be in bar of - the damages, as it is in debt, it would 
be a bar of the whole demand; for ſince indebitatus aſſump/i 
is to recover uncertain damages, the plea which will bar 
the plaintiff of his damages, will bar him of his whole de- 
mand. But he ſaid, that he would find a means, by which 
the defendant in this action may excuſe himſelf of the charge 
of the trial, and payment of coſts, where he will pay what 

is due 3 as by bringing a ſum of money into court, 3 
praying judgment de ulterioribus damnis ; or by confeſſion 
of the damages to ſuch a value, and praying that the 
plaintiff may proceed at his peril for the . 
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As to theſe points, he gave no reſolution. But he ſaid, 
that he well nh , that ſerjeant Levinz made the 
firſt motion, that upon bringing ſo much money into the 
King's Bench in indebitatus afſumpſit, the plaintiff might pro- 
pm at his peril, And it was in the time of my lord 
chief juſtice Keeling, and it was thought an extraorginary 
motion. But per Halt chief juſtice, a man cannot plead a 
tender and fouts temps priſt in a quantum meruit, becauſe the 
demand is intirely uncertain ; nor could a man plead ten- 
der of amends in bar of an involuntary treſpaſs at com- 
mon law, except in caſe of damage feaſant, to prevent the 
impounding of cattle, until the ſtatute of 21 ac. 1. cap. 


16. / 5. SN 
Richards ver. Cornford, 
Error. C. B. 


EPLEVIN. The defendant makes conuſance as 
bailiff to the earl of Montagu and his wife, and ſhews, 
that the duke of Albemarle deviſed the reverſion of the pre- 
miſſes expectant upon a leaſe for years upon which rent 
was reſerved, to the dutcheſs of Albemarle his wife, now 
wife to the earl of Montague, and for rent-arrear he avows 
the taking of the diſtreſs. The plaintiff pleads in bar of 
the avowry, that the duke of Albemarle by deeds of leaſe 
and releaſe intailed the lands upon the earl of Bath, &c. 
And ifſue thereupon. And verdi& and judgment in C. B. 
for the avowant. Upon which the plaintiff in replevin 
brought his writ of error, and two errors were aſſigned, 
I. That the lands were alledged to lie in Enfield and Ed- 


monton ; which is impoſſible, that the land ſhould lie in. 


both pariſhes, but part may lie in ope pariſh, and part in 


another. And a caſe was cited between Trevertan and Hickes, i: 


Paſe.. 3 Will. & Mar. B. R. Carth. 105. It was alleged, 
that . was ſeiſed in fee of lands lying in divers pa- 
riſhes, whereof the lands in queſtion were parcel ; and it 
was held impoſſible and ill. But per curiam, it was ad- 
Judged in this caſe, that it was well enough; for accord- 
ing to common and reaſonable intendment, part lies in the 


one pariſh, and part in the other. The ſecond error aſ- ,; 


ſigned was that the diſtreſs is taken for arrears of rent of two 
years; but it appears by the avowry, that the avowant had 
not title till the 2qth of $ 1694. and the diſtreſs 
was taken the 26th of September 1696. and the judgment is 
for the intire rent of two years; therefore the avowant has 
Judgment for more than appears to be due to him by his 
own ſhewing, which is error. And by Hott chief juſtice, 
the avo for that part of the rent which was not due till 
after the diſtreſs taken is ill ; therefore the general judgment 
for all the rent is erroneous, and ought to be reverſed for the 


—— right arovry for one which had been entered by the plaintiff's. 


whole, 


255 


Gr 


Vs 
HanzTI2, 


pleadable to 2 


——— 


pl. 6. 
cont. Be. e. 


A generalallege - 
tion that lands 
lie in ſeveral 
riſhes, is 

Semb. Ne. 
Carth. 186. at 
leaſt after ver- 
dict. —— 
vowry for more 
—_— the 
ace of it iz due, 
is bad. $.C. 


given 
thereon, it ſhall 
be reverſed in 
toto, S. S Salk. 


Com. & 5 Mods - 


ubi ſupra. 3 
Vin. 394. pl. 
1. in margine. 
Judgment and 
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ded after error 
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Riera whole, and is not good for any part. As if a leſſor avows 
Coxrrony, for rent and a nomine poenae, and the rent was not demanded, 
ſo that the nomine poenae was not due; a general judgment for 
both ſhall be intirely reverſed. But if the court had abated 
the avowry for the rent which was not due, and had given 
judgment for the reſidue, he ſhould have had return irre- 
pleviſable and good. But for the other reaſon the judg- 
ment was reverſed, ni, Ce. Mr. Montagu counſel for the 
avowant cited in this caſe 11 Co. 45. Moor 281. Hi. 
133, 208. T. Jones 138. Yelv. 148. Cre. Eliz. 799. But 
ad the record in the Common Pleas was amended 
(for this error proceeded from the miſtake of the attorney of 
the plaintiff in replevir., for the plaintiff brought two fe- 
plevins; and the defendant wade two avowries, and gave 
the records of them to the plaintiff's attorney, who made 
entry of the one avowry to this replevin, whereas it ſhould 
baue been entered to the other replevin, and ſo vice verſo) 
and by, it the tranſcript was amended in the King's Bench 
alſo; upon which the avowant prayed, that the judgment 
might de affirmed. But it was ordered that the reco!d 
ſhould be put in the paper again, becauſe there-might be 
more errors. And afterwards it was affirmed. 


Rex ver/. Griepe. 


8. C. . 4. 139. Comb. 459, Salk, 512. Carth. 421. Holt 1 Com. 43. 
5 Mod 


Falſe evide and with the arguments of counſel, 5 Mod. 343. Pleacings 342. 

— N information was exhibited againſt the defendant for 
2 perjury: falſe and corrupt perjury at common law. And the in- 
88 formation ſhews that there was a ſuit in replevin in C. B. be- 


Flix. 433. D. tween Richards plaintiff and Cornford defendant; and that 
oy” rg upon the trial at the bar of the Common Pleas the plaintiff 
4 Bl. 17. * produced in evidence indentures of leaſe and releaſe, bearing 
vide 16 Vine: date the fifteenth and ſixteenth of Fuly 1681, which were 
In pleeding ey then executed by Chriflopber duke of Albemarle, at Aibemarl: 
lateral matters howſe in the pariſh of St. Martin in the fields in Middleſex ; and 
1 in that Mr. Edward Strode was produced at the trial as a wit- 
| in x neſs, to prove the execution of theſe deeds; and that the de · 


mentioned s fendant Griepe was produced as a witneſs at the ſame trial for 


m_ dogs voy! the defendant ; and that he ſwore, that Mr. Strade, innuendo 


can only ex- 
plain or apply all the middle of the month of Ju $1. innuends the year 168 
precevent mat- at Newnham, innuendo quandam domum manſiondlem prardic- 
24d to or ertend ti Edvandi Strode uocatam Newnham in parochia de Plimpion 
- — 4 St. Mary in Comitatu Devon. ubi revera the (aid Edward 
428. 4 Co. + Strede non fuit ad Netonbum pracdid. in the faid month of 
20. a, Yelv. ly 168 1. Upon not guilty pleaded verdict was given for the 
3 _ ing. Upon which the defendant's' counſel moved in arreſt 

265. 268. 267, of judgment, and argued their exceptions ſeveral times, 


Golſb, 191. And now the court pronounced their apinions in ſolemn argu- 


Godv. 340 ments, that the judgment ought” to be arreſted, but 28 it 


341- 4 Ci, 17. - 4 F n 
b. BI 960 961. Cop. 276. 684. 1 Term Rep. 66. and vide 1 Term Rep. 70, Predictus al- 
ways refers to the laſt antecedent, vide poſt, $28, The traverſe of a general mation muſt be 
general. It the judgment on an information for perjury is aneited, and the defendant appears guilty 
the court will aot diſcharge him, but will give the informer leave to exhibit a new information. 

\ . c 


the ſaid Edward Strode the witneſs praedict. was commorant , 
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ſeemed, for different reaſons; The three juſtices' Roteby, 
Turton, and Eyre, made but two points in the caſe.” 1. Whe- 
ther the words ſufficiently aſcertained the place, to make it 
material to the matter in iſſue without the innuendo. 2. Ad- 
mittiog that they did not, then whether the iments will help 
it. Andas to the firſt point they held, that though' a man 
ſwear falſly, yet if it be in a matter. immaterial to the iſſue, 
it will not amount to corrupt perj 1 for the — 
perjury is ſo high a crime, is, in pect of the in * 
it * to a man; but if it is not material to the 1 
cannot by any means induce the jury to give their verdict 
2 . or vr „and conſequently. cannot 2 
whom the verdi is „ | 2 
oy 1 5 B 150, ' Hob. 11 1. A. 
"+ A + 5 Tu. 11 t. And 
Ti wt. Nice beer the opinion Popham, Goldſb: 191. that 
if A. (wears that he ſaw B. ſteal, &c. ſuch à deed, and 
when he did it be was dreſſed in blue; where in truth he 
was not dteſſed in blue, this is not per) 80 ifa man 
ſwears (a) to his belief, or ddefſeAum, if it : falſe (by him) 
de cannot be conviRt of perjury. Then 
firſt point, the judges ſaid, chat it does not 
diſtance there was between Newnham and Albemarle 
and therefore Newnham may be adjoining to it, and then 
Strad might have been at both places the ſame day; and 
ſo his being at Newnham would not nk e his bath; that he 


— 


_ = deed executed at K . 
nd together, and con de oath of Griepe, d 
Mr. Seu hs at — be material to the 
illue, and therefore no corrupt petjury. Aug to make this 
material to the iſſue, it muſt be preſumed, that this Mum- 
bam is in Devonſbire, which ufd, be in effect to make this 
conſtructive Art . not to be allowed of 
more than e 55 trexſot. ay to the objea 
that this en mation is for pros at common law, 


for hoh might A 
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is puniſhable, though it be not cbrrupt or muterial to the under 
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the ſtatute Sal inflits's 
alter the chew d We ft e * 
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ſtatute of 11 « vs' ſo. And id the Ar- 
7 en e $ mentioned. 80 Ferteſewe _ 
Thee 1 as reaſon therefore for any 
bveriayin in the crimes, upori ſtatiite or at comtmom lay j but 


iſttmenr, bat does not alice the 
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ie puniſheegts are di PR for in convidtiony upon the The — 
ſtatute, diſability is udgment, but at common”, ** 
nw ts only eee ä 
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Res: but upon. the ſtatute be cannot. The puniſhment upon the 

E ſtature is certain, and, cophaed, 4% the direction of the ſta+ 

hag) re common, lay; it. is diferetionacy in the court, 

ad they may joflict greazen figes, than the fl atute preſcribes ; 

and; thecefore. the. charge ought! to be as certain at com- 

= upon the flute, 2 difference is, if a 

— 47 ay, ion gas ihe aruce, be ought; to ſhew 

bow be gs damnified, as that the. verdict paſ- 

Li pond hn, 0 great, damages were given 

212 — 1 pts of, informations it is not ne- 
Mane a Crap; 211, Homper's caſe, | 


wel TH ü voide; oth chief jullice held, that the.jn- 
| was withqut -—ſW ; for, nham mul} 
be. avi 1 hamlet; or ho the, prnep in ntendment 
5 a wille but' . iy tan, BL vagen, and no 
127 f N ies, and therefore the ourt regent 
kgow., \where.it 7 is neceflary to 
the.county, whe here che pil fe a . if a ville be alleged, 


and ng Foumy Where * IF na. pry can, iſſue upon it, 


4 ves J 4% Scirefaris ben 2, recognizapce (et breach 


£ breach was ned in 2 ul, and no county 


—— — e ed od. 105 he jur drought to the 
tioned, at nt was drought to 
ay — 850 — „ But 


N in matter ee to 

in what. county, it lies, ot 
e to be ig any county. 
q; „ 


"oljection. by. the Ki 

ant g Hog that 

hege and it is ſworn in cos · 

7 1 ROE a ſuſpicion 

„ and ther- 

e de 

Sat — 7 
0 
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when be made his will, joe] — 4 be ag! — 
own houſe, and. went to C. and lay there, and the next a... 
lay at D. &c. if he ſwears falſly in. theſe; girgemſtaocey. ime _— 
material co the point of the iſſoe, it. willy-no4 be perjutz. 

(Note, this alluded to the oath of Mr., Mibtinen, who wes 
produced as a witneſs at the trial between Sir Iſaac Reborwy 

who married the wife of Mr. Heneywoed of £ffoxt and his; eX+ 

ecutrix, and Sir Fobn Cotton who matried the heir at Jaw 

of Mr. Honeywoed, and there in bis evidence to, prove Mr. 
Heneyword compos mantis when he made his will, be recited 

a very long ſtory of ſuch impertinent circumſtances,) Bur 
in chis principal caſe; (per Hot chief juſt ice) thong News» - 
ham was next adjoining to 4/bemarle houſe,' ſo that Mr. Strode 
might have been at both places the ſame day, yer. if he was 
not at Newnham it will be perjuty in Greepe, who, was fworn 
in contradition to Mr. Strade's oath. (And ig this poing 
he was of a contrary opinion to all the other judges.) But 
for the aforeſaid uneerfiinty. it canagy be,;kgown, where 
Nrunbam was, and therefore ill. | ; 


os ab „% u on i 209%) of 142m adT nigh 

As to the ſecond point, whether this pocertaig 1 not 
aided by the innuendo ; all the juſtices agreed, that; the inn: 
endo could not aid, it. 1. Bacauſe the. inẽ¾˙: impoxts ſome 
other thing than is intended by the vathy 8 is an addition 
of new matter, which is ill. For by common intendment 
Newnham mentioned in the gath is_a"wille, hut the innuendo 
reſtrains it to a lien conus ; and this reaſon was given chief 
by Holt chief juſtice. But, 2. All the juſtices ſaid, that no 
innuende/ could fupply>the defrct of cert»iuty; befpre z for an 
innuends fagnifies nothing unleſs. there be ſome Natter of 
fact precedent, to . mag rofec,., 1f, wards ate ation» 
able, and then an imme comes by way of, explanation, 
that will de good ; but if not, the addspm of an inngende 
will not make them aftivniable;, Hob, 6» &. 12, b. 
as great: a certainty is ve quitei in igditmen's and informa- 
tions a8 in actions upes tha caſey; but if. Mr; Strode had 
brought an action upon this caſe againſt Gries gr ſla der of 
his title, ſnewing that Griepe had ſaid, Mr. $Strode has no 
title co Newnhom, ian, Newnbemn, his houſe ig Drvenfhire 
it had been. ill. But if har had, declareds,ahat. Mr. Str 
was ſeiſed in fee of Newnham, in Plimpton in Devonſdire, an 
then. tad.ſhewn' that Griepe had aids Mrs Sradt bas po yitle 
to Newnham, innuendo Newenham in Plimpioy,;n Devenſhir 
that innnen de had been good, becauſe there w 
precedent matter ſufficient to which, it might,reſps 3 Of if 
. — — — Newnham he ought to ſhew it 

eee $13 Him 15 187 , Gor. 
end ee 3 
> que upon the evidence at. the. trial w 
Mr. Strode was at his 1 1 — 
h 2 


: 


— 


2 
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* Mary's in Devonſhire, and then had gone on to ſhew, that 
. Guzer, Mr. Grohe ſwore, that Mr. Strode was at Newnham, innu- 


endo, Se. as in this information, it had been good. And 
Holt ebief juſtice rope ban the information might have aver. 
red poſitively, that the queſtion upoa the trial was, whether 
Mr. Strad, was at Newnham: in- Plimpton, although at the 
trial Newnhom was mentioned 1 for this ſhould 
de underſt god according to the ſubject matter which ſhould 
4 upon the trial ir the information... But in this caſe 
re-ts nothing to induce this innuends, and therefore it is ill; 
Se vide for an innuende is no (a) averment, and it is never proved 
| — at the trial. And for an authority in point all the court te- 
lied upon Cro. Elia. 448, Regina... Bowles, the record of 
| which Ho chief juſtice brought into court, viz. Mich. 3) 
& 38 Bu. Nen. 36. And as to the objections, be gave 
Odject. Reject the innuendo; "4 358. 
Anſw. This might be done if no uſe were made of it, 
But here no fuch liberty is left to the court, for the aſſign- 


ment of the perjury refers immediately to the innuendo, uli 
granit. Beſides, that without 


"BR 8 | | 
the i there is no certaitity,as before is ſaid. 
Obj. The 'office of an , is to explain dubious 
: WOOD pu $ 3,7 ; \ ns. ; 154 1 8 


* 
yords. 
"1 IP - - ti 1 


„ Tut i uwe, but it is den there':is>falkcient 


| faid, ' The ſhoemaker over the way is broke,” 
{© the plaintiff; it is ill, for then any ſhocmaker might 
bring an action; but if the plaintiff bad _ ſaid, that he lived 
AE bo pt ee then bad 
deen well induces. 15 54s b ii Yoon 5p gy 74 | 


#'s ä hs «+ T i». il ut n +23 67% 9] 

© Obj. There is but one in the record, and there · 
” p «Fil | . 

fore the court muſt intend that there is no more. 
: i PI rears, £ y -m -} +4 e TT; * 2 1 1 RR 

* Anſw, "That one is mentioned only in the innunde, 304 

therefore fignifies nothing. MeL VA Pt 2 par 
* C228 einen eie tho” ac PR l 
Odi. O. EAA. 5 Lan 
7 . * ves A 
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Obj. Paſch. 20 Car. 2. B. R. Rot. 91. Rex verſ. Lewin, 
in es luv for petjury againſt Lewin it was ſet forth, 


that he ſwore, that be brought him up in the art, innuendo 


the art of a founder, ali revers be had not brought him up 


in arte proeditia. 0 : 


Anſw. per - Holt, That is no authority z for Zewin had 
been indicted before for the ſame thing, and he pleaded 
auterfois acquit, and then being indicted for another point, it 


was amended. | Þ- 
| 41% 0 84 
Obj. The verdi& finde, that Grizpe meant Newnham in 


Devonſhire. 


Anſw. The verdict cannot find that, for a man's meaning 
abſtracted from the fa&Q, cannot be put in iſſue. 4 Edw. 4+ 
8. 47 diu. 3 16. 5 Cor 77. b. | 


Obj. If a man ſwears generally or dubiouſly, it ſhall be 
left to the king to interpret. | 7.8 | 


Anſw. That opinion is very dangerous, and deftruQive 
to the ſafety of human kind. 


3. Point. Whether the aſſignment ſhould refer to Neumbam 
in the innuendo? And by all the judges it was reſolved, that 
it ſhould, For ubi revera non ſuit ad Newnhom preedif?. this 
praedict. refers to the laſt antecedent, which is Mun in 
the innuendo. Beſides, that per Holt chief juſtice, where a place 
is indefinitely mentioned, proedi2. is not a proper word, but 
it ought to have been, wer ſuit apud aliquam villam, &c. cogni- 
tam per nomen de Newnham ; or otherwiſe it might have been, 
non fuit apud Newnham proedif. nec aliquam aliam Newnham ; 
for in this caſe he might have been at Newnham, h not 
at Meumbam | Are oned, 
| alignment of a breach in particular is not good. 
theſe reaſons judgment was arreſted by the whole 


And for 
court. Bot 
decauſe the court was ſatisfied, that the defendant was guilty 


of corrupt and wilſul peri made an order that he 
ſhould net be diſcharged of ks be end that leave ſhould be 


given to the informer, to exhibit a new information, 

Note, this caſe-was. removed by . error into the houſe of 
peers, and after hearing of counſel, when all the lords ſeemed 
to be of opinion _to_affirm'the j t, it was put to the 
vote, and the judgment was rev the majority, wich- 
our giving any — juice ice told me. 


. 
— 
1 [4 7 : . 
o 


” ; " 
* 6 ” 
* : * 
. * 0 * 


ue 
. 465+ 


V. 
Caineds 


de 
. vide poſt, 


l 


— 
—_— 


_— 2 wo 
— — 


— —_ 
— r ra 


20 wich. Term h Witt. 3. 
2 5 .\v? WA e N N. 0 ; 
* 3301 1% FCKW. zi Bang „rens ae „ | 
wy 8 1 7 Richard Raine s caſe. | 
* mid 10guvic R en Be. ae „eee 


The court will R. Grey made a will dated the 25th of March 1697. 


not compel 


the ſpiritual but did not ſign it, in which he made Mr. Tench, &c. 
court to grant Bieter and ef wards ik in l following. © After bis 
er the 'extcutors produced this will in the prerogative 


awil; burt ta prove it, but the co doubting of the validity, be- 
rare cauſe it was not ſigned by the — (Whed 2 — to 
will is diſputed, ſummon ip all the perſons, who would be intituled to admi- 
The cout wil Gifffaricn; cis Wl seie be adjudgeF-null. And they al 
ſuperſede ® appeared, and retained proctors, except Mr. Grey, brother of 
granted im- the party deceaſed, who was in contempt, for which the court 
omovidee'orm 4. ftbcecded agi him of rum cα˖,I⅜. Upon which 
g the laft day of FF infty term laſt puſt Mr. Grey moved in B. R. 
r.-44 +: 05512 for a mandamus to be directed ts thejudge of the prerogative 
boy = % court, to command him to grant adminiſtration to him as 
endes xt of kit tolhis brother deceaſed, upon ſuggeſtion that he 
died inteſtate, And a mandamus was granted, returnable 
the beginning of this Micbacima term. And now Mr. 
Northey mobed fois fipetfedtas to the mandamus upon affids- 
vit that Mr. Grey made a will, the validity of which is now 
in conteſt,in the prerogative court. And a ſuperſedeas was 
ted bythe: wholecourt,” 1. Becauſe they ſaid that the 
burt was ſur priſed in me former motion; for they were not 
Mformed chat Mr. Gry the brother was in contempt in the 
perogative burt of whieh if they had been appriſed, they 
nase Genie the forine? manly; for the party who 
Mikes ſux Morton,” ought firſt to reſort fo the ſpiritual 
jade, and Rhueſt the gra nůg of adminiſtration to him, and 
nor he m Könbempt for" the ſame thing. But 2. Holt chief 
afticefaid, mat the differente'always is, when it is admitted 
u fees that the party dies- inteſtate, and when not. 
Wheti it is adhitteda then if ,in will not grant to 
He nekt of King the King's Beach will grant à mdndemus, 
Bk ifg<vi15v/produtcd; the judge of the ſpiritual court muſt 
A probate i: tete Whether the n ber gj bd or Hot, before he grants 
conturve +  Warhinifttation,”* Por M be gractr- adm ihiſtrution, av after- 
a will of perf. war hacthe will is proved, the griirites will de execitor of his 
mit, D. acc. own wrong nd thejudge- oP the .ſpifirual? ovurt: is the 
1 only proper judge, to determine the validity of wills for 
K. 130, 131. WMS perfofaly aud thet@dhevae provate i Ugenisble evi- 
— Vence to u jury. And Fu ef just ies fail ud e membered 
244. 52. Coup, Vdaſe, which was I me ford chte, juice Keef, 
396 318, 323. e 1 N. 35% + Lu 43% where an exe. 
r ͤ WS winlorourdsthe prot 
952 Bi. 9779, bate, at niſi prius at Guildha/l; and the defendant's counſel 


3176. Str, offered to prove, that the ſuppoſed teſtator died inteſtate, but 
2578. Ange chief juſtice told them, hũt the probate was evidence 
| uncontrovertiblez and aſterwards it was moved by his or 2 
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and all the other wind oncurred in opinigg with Kelyng z 512 22 
and ſo it has been Ee as ek I Phrefore if 12 223 
Grey will demand a return of the. in,. if the. judge of 
the prerogative court makes returu ot the fabſtance of the 

— it — - a very good return; or if hett that 
9 wade & ill poſitively,” although' thete oye: 
ue 1088 he will chereupod adjudged Rull, jt 6 
upon the caſe "will nie upon that rerutn, beraafe | 
who made the return, was the proper judge 5 
matter, and no aRion-lies againſt a man for What he des N vide 5 4 


N Win which things the other Judges . „ 
Aſhton PP, Sherman, * «4 ; fan”. 1 2 10 Le 
8. C. Sax. ti Nn > 
- $4 e Mod. 153. Holt 15 0 vn agg ., 1 I 2 
EBT upon bond e delendant as admiivifirmor A'pleaby n 
to Field. The detendant pleada ſix judgments againſt <xecutur that. 
him on bonds in which, Ws bound, (a) tra guar he ee 
has not af/as. The plaintiff replies to ſour tent per frautem; rink img, ( 
und as to the other two, that-the deſemdunt hath. Mete en 25} for 207. 
them, et hoe petit quod ingitratir per patriam- The deferigant ; _ 2 78 
de murs ſpecially. Reſeived that the replication is il}; fer is a.confefi — 
when the deſendant ple ads fix judgments, he: dete ewond“ 
implication, that be hath over mve 3 — — fun 5 Gs 
plaintiff ſays, he has afets ultra twa, and tenders aaratiee; If — % 0. 
this iſſue ſhould be admitted; it-would chaſethe defendane two Cob. 44. b. 
take an iſſue that would be againſt him, for ineffet he has 2 Fra — 4 
confeſſed the fact before; and a man; cannot oblige another a ® 
to an iſſue of fact hich he has conſeſſei before. And there- — * 
_—_—_— Holt —_— the caſe of Croydon V. Aue Ra. A plea 2 .ch 
802. 10 Hin. 67. 2 Danv.: Ont; 10g. . is not d compel 


— as to this point, But if the plaintiff had id thar the 5 ay 
—— bad affets. ultra two judgments, . a tec. paratus 2 — 


although; it ark to have been omitted, * f*% be has 
it howld: be but — and Mould D 188 
t the better way is only to anſwer? to Nen 7 ah 8 
ments, as he knows to be bteited by fraud and N de fever 
any of them are found for the plaintiff, be ſind have ane ur —— 


2 becauſe it wou * that r defendant 2 


ores; For * tiff may in his 
2 — five. Add thergiors Hot abi Jedes denten eich 8. 


»; according! to a — "I But the — ger ho. 
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8 ? 2 „ © uy * * 1 0 4 + N 425 un C *, $a 3 6 : a 5. A o 4 
: , * — +4 4 
— —— Sk. 1, Sinn. 687. 12 Mod. 181. Hole, 


| $ Comb, 7 20 9% 400. pl. 15. s Vin. 404. pl. 71. 
Oz | 


+ $0» .... nay | IIS 1 ; 
wy = 1 5. * w WW4-, 1 . 1 
ounded, ugon the common cuſtom of the 


Hes agen s m for negligently keeping his fire. The plaintiff 
er- declares, that be was polleting of a cloſe of heath, and that 
lighted ia dhe, defendant had another. cloſe of heath adjoining ; that 


eld. P. cc. the defendant — pred et negligenter cuſlodiuit ignem 

—— bg + that it conſumed the heath of the plaintiff. Not guilty 

mage was ect. Pleaded. Verdict for the plaintiff. /- And Gould king's 

honed by ts ſerjeant moved in arreſt of judgment that this action ought 

at of God. c. not to be grounded upon the common cuſtom of the realm; 

ponkible for all for this fire in the field cannot be called ignis ſuus, for a 

S has no power over a fire in the field, as he has over a 

— 2 8 fire in his houſe. And therefore this reſembles the caſe of 
employment, an inn-keeper, ho muſt anſwer for any ill that happens to 

though without the E. of his gueſt, ſo long as they are in his houſe; 

Feen. 2. C. but de is not anſwerable, if n horſe be ſiolen out of his 

1 Vin. 111. gloſe. And in fat in this caſe the defendant's ſervant 

74 kindled this fire by way of huſbandry, and a wind and 

1t.2 Term © tempeſt aroſe, and drove it into his neighbour's field; ſo 

Rep. 154. that it-was not any negleR in the defendant; but the ac of 

„ . Gods Sed non allueatur, © For per curiam as to the matter of 

CHOIR the tempeſt that appeared only upon the evidence, and (a) 

nmnmaot upon the record, and therefore the King's Bench cannot 

take notice of it, but it was good evidence to excuſe the 

- "the defendant at the trial. Then 2s to the other matter, per 

Hi chief juſtice, Roteby and Eyre juſtices; a man ought to 

| keep the fare in his field, as well from the doing of damage 

to his neighbqur, as if it were in his houſe, and it may be 

as well called ſas, the one as the other; for the property 

|. [of the materials makes the property of the fire. And there- 

| Fore this action is well grounded upon the common cuſtom 

_ ef the realm. Bot Turten juſtice ſaid, that theſe actions 

8 8 the common cuſtom had been extended very 

And therefore (by him) the plaintiff might have caſe 

- for the ſpecial . but not grounded upon the general 

| _ cuſtom» of the realm, - But by the other juſtices judgment 

was given for the plaintiff, Note Mr. Northey for the 

i cited 30 M pl. 9. Fitz. iffut 88. 2 


plainti 
28 H. 6. 3). 47 Hin. 6, 11. b. Raft. Enty. 8. and 

Entr. 219. Where the declaration is general for negligent ) 
_ - Keeping his fire in ſuch a pariſh, without ſpecifying a par- 

| ticular houſe or ground. But Hol chief juſtice anſwered, 
dat ther was an antiquated entry. And (by him) if a 
EA ranger ſet fire to my houſe, and it burns my neighbour's 
| Houſe, no action will lie againſt me; which all the other 
| (43D. acc. 2 Bl, juſtices good, But if (5) my ſervant throws dirt into the 
_ Come 437+ . Highway, Tam indictable. 80 in this caſe if the defendant 5 
ſervant Lindled the fire in the way of huſbandry and prope 
. ＋ - 
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for his employment, though he bad no exprefs command of Tunnznvitien 
his maller, yet his maſter ſhall be liable to an aAion for 3 rz. 
damage done to another by the fire ; for it ſhall be intended, | 
that the ſervant had authority from his maſter, it being for 


= 


his maſter's benefit. 1 | 
Moſely verſ. Warburton. | 


A. EV ART ſarias iſſued to the biſhop of Cheſter, to re- — 
Aaquire him to levy the debt upon the defendant de (a) bonis — _ 
eccleſiafticis, Warburton being a fellow of Magdalen college. are the profice of 
Upon which the biſhop writes to the warden and fellows of 3 | 
the college, requiring them to pay the penſion of Warburton A bichop en E- 
to him, To which the warden and fellows anſwer, that queiter nothing 
they have not power to do it. Upon this a motion is made 4 what an 86- 
in B. R. on behalf of the biſhop of Chefeer, for advice of the sade bouy. $. & 
court, what the biſhop ought to do. And. — Holt chief vel 331, Not 
juſtice, if a prebendary hath 4 ſole body, the biſhop upon a mne has us 
levari 2 de bonis ecclefiaflicis may * e it; but if he aggregate one. 
hath but a body aggregate with the dean and chapter, be 5+ C. Salk, 334. 
cannot ſequeſter it. Then in this caſe the profits of the t 
fellowſhip are but caſual dividends, in which before diviſion 
Warburton hath no intereſt, ſo that they do not make an 
eſtate ; and it ſeems in this caſe Warburton is not clericus 
beneficiatus, and the biſhop may return nulla bona ecclefiaſtica. 8 
And though the college bath the impropriation of a church, 
yet it belongs to the whole body, and not to one of them 
only. But the court would not give a poſitive opinion, be- 3 
cauſe the caſe did not come judicially before them. 1 | 8 
(4) Vide 2 Bac. 360, Com. Cccleftaſtical perſons, D. Ed. 1780, vol, 3. 5. 154 % 


Sparkes verſ. Crofts, 5 
SPAR KES brought an tion againſt Crofts, 23 ad- A man hes 4 
8 miniſtrator generally to J. S. C. s that he was Aera 
adminiſtrator durante minoritate of his wife ; and this was 
in abatement. The plaintiff demurs. And adjudged, 
the defendant ſhould anſwer over. For though a man can-- 
not charge an adminiſtrator durante minoritate gene- 
rally as. adminiſtrator, becauſe it is 4 particular ſort 
of adminiſtration, and if a man obtains judgment againſt 
ſuch an adminiſtrator, if afterwards the adminiſtrator 
executor comes of age, a ſcire facias lies againſt him 
this judgment. Yet the ant ought to aver, that 
continues adminiſtrator durante mineritate;. which he has 


75 
VO 


he 
not 


— — r een his. wife is 4 liſe, and N 
age of fey 5 G. 29. 4. Piet s caſe. — 
fration was committed to him during the minority of his | goes. apr 
wiſe, and that his wife died fince the laſt continuance. And dee 
temporary, alminjfirator only ; and that bie admiaiſtration. is. determined. $+ C. cg — 
| cy 
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""Srazrns 7 per Pallet juttice, * This les 0 edatradiftory 6 
1 admiſſion of t 


fendant admitted himſelf adminiſtrator generally, and there. 


fore this ples is ill. 2. Holt ehief juſtice doubted whether a 
man could plead a plea puis darrien cortthuante aftet à de- 
murrer ; although () Heb 8 i Sumer o. Gihhon is ſo. 

It 1 4 K 22101 140 Bat the ſame caſe i reported in Moor 8710 contra. k 


4 5 — - 4 Gre 9. Dc 217 1 t Ga 7 9922 : R k | | 
1 de 38. we orney.,verſ.. aſhford. B. ” 


Aut 2 : er ges 4: Selk. 363. ond. 433. à Vito 400. N. 5g. In mirg, 


riyate way; Tae plaintiff 
ed for a. term of years of a 


A. S. Ace atbat the de ſendant ob kructed. Oe. Upon the general 
— R, poſt... iflue pleaded, verdid for N But after divers mo- 
Arie elk. 41 1 the whole court judgment was 
W — reſted. Fot though it had been good to declare againſt a 


eaſement, the 
tift need 


5; —— or he t have the eſtate of any 
4 in. , . * c . no ' G6 1744 „„ ea 78 
28. x W . Hel cited = ut which was in. B. R.-in the time * 
where in an action upon the caſe brought 
30. =_ by a leſſee for yea} W Hörl, 
alio 16 Vi 
'+ Bacs is 
Uniels the de 
ferndant appears 


2e 60 t utle ageinſt b.. . 
F 
— ſendant nos that” — vr har the ow 
— witer: r. and dem'ſed to the defendint for ten years, 
CG Co THER ANT — Ie plaintiff pleats 
A congoreaunot in bar, fiat Sit Richar# Hurtin win ſeifed in fee of u hundred 


3 


che 1 conti | | g to the place Mi a Wc, and 
. een afd-alf chlo wire etyre he ith, tf, 


obligation. (b) - | (+) But a charge upon him ond all former occupiers is good- 1 


e defendant, for y in pleading before the de- 


Ff r A rr, ] Ps ER WEST * 
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bite üled to repair the ſeries between the hundred acres and Donnzy 
the” place where, Ce. oe that the hedges being down, the Cibona be 
plaintiff s cattle entred into the place where, &c. The de- 
ſendant demurs. And adjudged for him. For no man can 
lay 2 te Mate in à let * n Adjudged Trin. g Will. 
28 Dew Gamer Nt, 
Rex, ver. Harris and Duke. 
_ +  $..C.-Combe 4. Holt. 399 Skin; 684. Salk. 400. 14 Mod. 156. 

74 R RAS and Dei were found guilty of perjury at © j,1,menwt for 

L. trial at bar; in an information exhibited againſt them; corporal punich- 
and upon the — — they werd outlawed; and upon the return — hg 
of the exigent Mr. Cunpert counſel for the earl of Bath, who geind « man in 
was the proſecutor, moved that judgment ſhould be given a- his abſence, D. 
gaiuſt them in cheirabſeace-But er Not chief juſtice, ao judg- 21 56. 
ment for coparal puniſhment can be pronounced againſt a man 7 
in his abſence; and no writ can be granted to ſeize a man and 
ſet him in the pillory. Therefore the motion was denied. 


Wigter v#7/.'Loveden,  _ 
£43, tucl 5 po; * 3 - 44 Ig So 
8. C. 37. Carth, 437. 12 Mod. 147. 5 Mod. 244, 378. Holt. 44. 


EEE l pI. 
* 


1 


the general, iſſue pleaded, 26 to three parte the jury Coryholds we 
ind the defendants, not guil ty z. and s to the fourth they elt 
gave a ſpecial verdict, that the Jands.in-queſtion are cyſtoma- man. S. G. 
ry lands, parcel of the manor of Goathurft, and demiſed and — £97: * 
emiſable by copy of court- roll at the will of the lord, ac- de d f 
222 to 55 e time whereof, &c. — 2 wah N 
at, George Pawlett was ſeiſed in fee of the manor of Got- 

* end had iſſue Eauard Powlett ; that George Powlett, eo 2 
9 Joc. 1, in conſidetatjon of the marriage of his ſon, and of — ie fag 
be marriage portion, ſettled ihe manpr of Geathwr/! to the uſe it Pon 

of himſelf for life, remainder to his wife for life, remainder to 407. 
ward Petter and bis heirs males of his body, &c. re- —.— * 
maindgr to the heirs: of the body of award, e. with a — 
prone, that George, Powlett ſhould have power during bis is 7 « leaſe by 
ife, and his wife ſhould have, power after his deceaſe during i on5erof = 
her life, to demiſe the premiſſesio poſſeſton for one, two or C. Pram. 
three lives, or for thirty years, or any other number of years The wr oy 
determinable upon one, two or three lives; ot in reverſion ſor 5297204 for life 
one, two or three lives, or for thirty years, ot any other num - ture ofthe — 
ber of years, determinable upon obe, t᷑ vo ot three lives, ſo that 14 Doug): 689. 
the demiſe be not of the ancient demeſas lande, pareel-of-ther Ude, era, 
premiſes, or any of the other lands uſed. or reputed demeſne- leaſe the whole 
lands within ſeven years before the ſettlement, and ſo ax the; *f * manor er- 


cept the j 
lands, copybolds be leaſed, 8. Q Salk. 537. \# Prem? $09.%ir. Powell. 398. 


it the rents and. ſervices of manor may. 8. C. x F:eem. Notwi thſtanding a condi 
be annexed to the power, chat upbn every leaſe the uſual x e Ns A eines 
a * can apply ro ſome of Its ſubjecto Hy e edc its execution as te 
at C. 1 Ferm. goy. R. acc. 1 Venn 2944 ie . 556. 595. 2 Lev, 
1 Freeth, 413. 2 Roll. Abr. 263. 16 Vin. 46g. pl 15. Dougl. And ſee Powell 402, 
1. Words in s power Sending to Gohrgeniine, Mall Wer be cas rued to reſtrain a former 
Under > power to-leafe in tos one fwo or chres Hives, or for thirt years or 


poſſeffion y 

tives, or Be W 
or * Tor 7 „ . 

three lives, a Ween jean, — — — — — 


poſſeſſion tor thi abſolute 
reverſion for thirty years he may. 8. C. Salk. $37» — 


XI 
7717 


1 
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WixTtz ancient rent be reſerved, Cc, the jury find that the, marriage 
Lo Bo Sl . effect, and that Edward Paal had iſſue — ng 
mtc eldeſt of whom was the leſſor of the plaintiff; they find, 

. that George Powlett by indenture between him and Nobert 
Blanchburxe, reciting that Robert Blanchburne and his wife 

held certain lande in O. in the pariſh of Goathunſ (which are 

the lands now in queſtion) by copy of court-roll for their 

lives, in confideration of Gol. demiſed the ſaid lands to Robert 
Blanchburua, babendum for thirty years to commence imme- 

diately after the death, ſurrender, forſeĩture, or other deter- 

| Fe- of the eſtate of Blanchhurne and his wife ; they 

nd, that George Powlett and  Elinabeth his wife, Edward 

Pewlett and his wife, and Robert Blanchburne and his wife 

are dead; that Robert Blanchburne entered and was poſſeſſed, 

and affigned to the defendant Loweder, who was poſſeſſed, H. 

And after ſeveral arguments at the bar, the court in ſolemn 


| 2. in leaſe, av it was at the time of making the ſettlement ; but 
— 2 under ſome reſtrictions, 1. He could not demiſe the lands 
P. gMed. which were for the ſuſtenance of the family. 2. Nor make 
3 \... any leaſes" without determinability. 3. Nor deftroy the 
230. ride Bare, copyholed eſtates. And he was of opinion, that this leaſe 
2446 —  - was not void for the breach of the firſt branch, vis, for de- 
| miſe of the copyholds, which in law are demeſnes. For 

_ though in ſtrictneſs of law copybolds are demeſnes, yet it 

- was not the intent of the power to include them within the 

word demeſnes. But (by bim) by the third reſtridtion the 
degmiſe of the copyholds is void, becauſe it breaks the implied 

_ conftruQion'; fot fuch a power would deſtroy the copyhold 

manor u d, which is contrary to the intent of the 
parties. 2. The leaſe is an abſolute leaſe, and therefore 

void : for the determinability - goes to all the there 
mentioned, as well the term ſor thirty years as for the un- 
dobertain number of years. © And if the words ſor for] in the 

loaſt limitation make 2 difference, Crorge Porxolett would have 

2 greater power to make leaſes in reverſion than in poſſefion, 

' — would be unreaſonable: For in poſſeſſion the term 

for thi ' ought to be determinable one, two or 

three 2 Holt chief juſtice, Turton 
. and Byre juſtices argued idle for the plaint(f. And Holt 
| chief juftice ſaid that the great queſtion was, whether this 
leate was to the power? And therefore, 1. It is 
conſiderable, whether the term for thirty years abſolutely be 

within the power. 2. Whether the lands Jemiſed are within 

_ the power, Andas'to the firſt; be conceived, that the her 
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wis in poſſeſſion of | Blanchlurne at the time of the Wirz 
making the ſettlement, but that does not appear by the ver- 1er 
dict. For if = man has power to make leaſes in poſſeſſion 7 
or reverſion, if he makes a leaſe in poſſeſſion once, he ſhall Vader a 
nevet after mak? a leaſe in reverſion, for he has an election ;* —— 
to do the one or the other, but not both. Therefore if the reverſion, + man 
copyhold was demiſed after the ſettlement in poſlefion, he n. webe 
could not have executed this power to demiſe in reverſion. c. 22 
But he ſaid, that he would not declare his opinion of that, 

becauſe it did not come judicially before him. And 1. (by under « power 
him) This leaſe as a leaſe in reverſion is within the power, to make « chat- 
for a leaſe in reverſion in the largeſt ſenſe ſignifies a leaſe dan in ce. 
made to begin in — and in that ſenſe is oppoſed to & ban ooly make 
leaſe in * ut chat is not meant here. 2. It fig- leaſe to begin 
nifies a leaſe to begin from and aſter a leaſe, &c. in poſſeſ- g r 
ſion- The ſtatute of 14 E!iz. c. 11. J 19. which reſtrains exiting ons. 4. 
the e from making of leaſes in reverſion is to be under - 8 
ſtood: of leaſes in fue. So was the caſe of Baily v. Mans 5 Pl. 781. 
in the time of lord chief juſtice Hale: Intr. Trin. 23 Car. 2. Carh. 429. 

B. R. Ret. 1013. 1 Vent. 244+ 2 Lev. 61, 3 KLs. 46. 107. 12 Mod 150. 
193: contrary to the opinion in the caſe ot and * 


rafford in Popham, 9. But in the caſe of a leaſe for life dre 


within this power, it muſt be intended of a leaſe of the re- fer, 
verſion, 22 of a. leaſe in futurp, becauſe the freehold bold one, a con- 
muſt commence in poſſeſſion immediately. Then the currest leaſe of 
queſtion here is, if this leaſe in feverſion might be abſolute; ig. J. F. S.. 
-and he held that it might, for it is within the reaſon of 59. Salk. 537. 
Finch's caſe, 6 C. 39. 4. It is to demiſe in reverſion for one. 5 Mod. 381. 
two or three lives, or for thirty years, or for any other 2 
number of years determina ble upon one, two or three lives. Powell 424, 
Theſe words [or for] disjoin:the ſentences; and make them % 
ſeveral, and go to the latter part by way of enlargement of 
the power. Regina v. Lewis. 1 119. Where words 
dend to enlargement they ſhall never be conſtrued to de a 
reſtraint upon the former clauſe. If: this power be con- 
fidered wich relation to the intereſt intended to be paſſed by 
the power, it is very reaſonable, for. thirty years bear a pro- 
portion to three lives. Heretotore twenty ane years were 
accounted proportionable to three lives, but now thirty 
D 
though it ma t tidicu a greater power, 
to make leaſes in reverſion; than — nevertheleſs 
the words carry this conſtruction, by which the court ougbt 
to de guided; and though it ſeems odd, yet it is 2 part of 
the bargain. And therefote he was of opinion, that an ab- 
folute aſe for. thirty years was: warranted by the power; 
do which Turtor and Ex juſtices agreed. 
2. Ry Halt chief juſtice theſe copyhold lands are excepted 
dur of the.power; --His brother Robey was of opinion, that 
this was an exception implied z but {per Hott chief juſtice) 
© oO SPICE 282 264 GS UGOST.2 34 ballet 24 1:4 ti Gage 
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Anoe it is unreaſonable, thas heſe lands ſhould be within 
the power, agd they are both within the words of ; the 
exception, and. the meat᷑ ing ofcity- it is very reaſdnable to 


daanfine the eneeption to the ſtric wordsz and ſinee copy- 


— 


; hold; lands: ate part of the demeſnes, they ſhall: be ex- 


Nen — To . cepted by- the word demeſnes. If a man — his 


ads. A 


Þ 2 Nt 


— - 
. 
. 


" 2499.“ 


mon - copyhold, which he might do without this conftruQion 


a 


dr meſnes, except the ſervices of his freeholders and copy- 
© holders; the manor, remains; which could not be if the 
oo bolds were not demeſnes. Beſides, that it is un- 

reaſonable, to enable 2 tenant; for life, to abe, the 


of the power, fur the power being derived out of the in- 
beritance, if theſe |copyhold "ay were out of the excep- 


e tion, this leaſe, though made by a bare tenant for life, 


228 


. 
3 


* 


would deſtroy them for ever. And this power is limited 
to the wife, which. is more unreaſonable. And there was 
no occaſion, for a power to enable a tenant for life to 
make fuch leaſes, for he might by the cuſtom have grant- 
> ed euſtamary eſtates. There fore ſince the words are compre- 
. henlivne , any it is reaſonable; he would conſttue copy- 
- haldots N under. the word gemeſoes.. 


Otze sion. If you conſtrue copyhalds to de wiehiii the 
exception under the . — demeſnes, there there will be no loads 
| for chopo the | Aj? to have operation upon. +; 


dyes nar Ties ror ns fd i thei 


1 eee . e ec ot Sor 


» 
„„ 4 
* 


un ic 
t > Fhooghthers are — lends found, as + Bridge 
* watery that is not to the mow N of r 
ene N | v4 1 hy 


e be Se 55 . 8 
ons to ſo much of the manor except the. demeſnes.. And it 
zj not contrary to the premiſſes, for: though —— and 
demeſnes are encepted, yet there are rents and 


that is ſuſſiaent to ſatisſy the power ;. for — no rent 


dnn be reſerved dut of them, yet ſince there is u power to 


leaſe chem, Was vill bs dateien: for where! there is 4 


power to demiſe:diuers things, and thore is one qualification 
bich does not extend to thetm all, the power · may be execu- 
ted in the reſti And ſor this Har eited 2 Noll. Abr. 262. 
10 Vu. 409. pl. eee of Walker and Wakeman, 


P 11235 
4654 N 1290. v1 #1 

. — 2 might leaſe the rente ind ſervices 
without reſervation of any rent: and ſo all the —— the 
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uſtices agreed. And judgment was given for the) 1,005 


Evans ver, Marlett. 9 . 
ng are conſigned to A. H. is the A» 


F s by bill of ladi 
goods | the action againſt the maſter of the 77 vel 


owner, and muſt bring 


for .. 


ſhip if they are loſt. But if the bill be ſpecial, to de delivered the lus of 


to A. to the uſe of B. B. ought to bring the action. Bat if mat be bro 


by The perſon ic 


the bill de general to A. and the invoice only ſhews, that 


perty in them s 
veſted, Sed vide 
Nutr. 4680. 1 T. 


they are upon the «ccount of B. A. ought always to urin 
the action, for the property is in him, and B. bas omly 
ruſt, per totam curiam And per Holt chief juſtice, the con- R. 650. (0 
fignee of a bill of lading has ſuch a property as that he 


may Upon a general 
4 confignment the 


property veſts in 
the confignee, 


affign'it'over. And Shower 


ſaid; that it had been'adju 
ſo in the Exchequer, * | EY 


! 8 » 4 4.47%: * - 

it appears upon the, inyaices that he is a, truſize only. S. C. 12 M 
a conſignment to A. for the uſe of B. the "roperty is in B. S. C. 1 
bill or lading is aGignable. R. a T. R. 63. 674. | 1 ö 
< (a) Accorditg tot Mod. $56. and Salk. 290 The queſtion was whether the action could be 


krought, by the couſignes, is appearing by che invoices that he was a truſtee only, 
3s: *@\4 . Tx Rn. 665 | : 1 Th E 

HSghermoulin ver/. Sands. 

S8. C. Camb. 463. Carth, 46g. 12 Mod. 143. 6 Via, 536, fl, % y 


ry 


+ 
. 


Whether the | 
for. that he and others WU -airalty ſhall 


prohibited 


© Hermonlin libelled in the admiralty, 
equipped a ſhip for a voyage, and T. the deſendant there 
unlawfully took her from bim. 
hip was taken by D Barth upon the high ſea, and that 
bought her of Du Barth at Bergen. - Sbermoulin replied that 
ſhe was taken unlawfully, And ſo the queſtion there was, © 


he it pen to 
have juriidiction 
pon the whole 


T. pleaded there, that this after ſentence, if 


f the pleadings, 


whether the cagture by Du Barth bad altered the property. 
And a decree, was made for Shermoulin, Upon which T. 


though not upon 


On a libel ia the 
admiralty for 
the capture of # 


ſhip, it ought ta 
ic 12 Med. 134. Garth, appoce that the 


appealed to the delegates, and pending the appeal moved 
for 2 probibition. Aorbey;2gainſt this cited the caſe of the 
King and Broome, Trin. 9 Will. 
Med. 340. Gomb 14441: Salk 32» 


ain capture was 


upon the ſea. 


of a man of war tobi French ſuip upon: the high ſes in the 


Weſt Indies, which aſterwards was; condemned in the ad- court is divided 


no rule can be 
made. R. ace. 
poſt. 436. D. 


micalty in England for; prize; and he:ſold hec at Barbadves ; 
and then returning o Hg, the;king Aibelled in the ads 
miralty againſt him 
moved for a protii 
8 2 the land; 
original cauſe, .whidy woes the chptüre, 
ſea, and immediatety u —.— 
char geable to the 
at land, yet te 
the! king Commenced 

theyadmiratisjq AfdifAuons 
quaſtian being iprige on not 


le, ee 


$; and Broome acc. 3 Mud, 
on that the con- 15% 


the captain became At 
de broke Me tiunſjt 
'cwuſe of — 
aud ſe proper ſot 
ö here, 


niaen which is proper · ſorr -+»/ 
feed at Un, et 


che ohr 
that 


admicalty. a Can. 


- * 
> *% 1 
N. 
— 


. 


" ov 


theme tet, 
and : 


2 59. I $14 


we ede 
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dn li- and fatther that T. comes tod late after ſentence, 1 Cys. Car, 
" Sans, 69 for after ſentende and appeal a prohibition ſhall not be 
granted, unleſs it appears in the body of the libel that the 
No prohibition matter of the ſuit is not within their juriſdiftion, 2 Rok, 
- — Sr. 318. 18 Vin, 51. pl. 2. : LD Hora yew 
6f jurifdittion Halt chief juſtice, It is not alledged in the libel, that the 
| — capture was ſuper altum mare; ſo that nothing appears to 
&. give juriſdiction to the admiralty. For a man not ſue 
— 1 in the admiralty, only becauſe it is a ſhip, It appears by 
| Vide en. the plea, to be matter proper for the admitalty; but that 
Prohibition: D. alone will not give them juriſdiction; for if the admiralty 
. 140. vol. 4. has not conuſance of the original cauſe, but ſomething 
7 * . ariſes upon it which is within thei juriſdiction, that will not 
14 give them juriſdiction over the principal. But e contra, 
88 when the principal is within their juriſdiction, and an inci- 
dent happens triable at common law, c. And the reaſon 
of this'is, becauſe the common law is the over-ruling juriſ- 
dition in this realm: and you ought to intitle yourſelves 
well, to draw a thing out of the juriſdiction of it. In the 
_ caſe of ' Radley v. Eglerfield, 2 Sawnd. 259."the capture was 
alledged in the libel, to be ſuper altum more; in the ſame 
The court mall manner in Broome caſe," ub! ſupra. Now this libel is no 
net grant a he- more than a replevin, and the matter of this plea might have 
— —. deen 2 good juſtiſication in treſpaſs. As to the matter of 
ſoit of ſoirieust the time of the motion, the common difference is, if the 
cogaizance be- cauſe belongs to the courts of the civil law, and à man ſues 
Feast in an in an inferior dioceſe, where the conuſence of the cauſe be- 
improper (piri- longs to the metropolitan, and the defendant acquieſces in it, 
court. R. and admits the juriſdiction, and ſentenee is given, he ſhall 
Cro. Car — e 3 
1. not reſort afterwards to the ſuperior court. But if it appears 
. that the ſpiritual court has no juriſdictien, no admittance 
the caſes there whatſoever ſhalt ſto che prohibition. © Holt chief juſtice and 
; Nataly were of opinion, that a probibition' ought to be 
granted: but Turton and Eyre juſtices contre ; becauſe it 
- was after ſentence and Rogen in the admiralty; and 
becauſe now upon the whole proceedings it appears, that the 
_ admiralty bas juriſdiction, the deſect of the libel being aided 
by the defendant's plea. Therefore becauſe the court was 
divided, ao prohibition could be granted, 


Courtaey ver/: Collet. 


TH 
> 
IS 


= 


„ 1 . C. x2 Mod. 6% nan £ | 
guare clayſum of the plaintiff called B. fregit, u 
| tbidem ergfcentem ambulands conculcavit et 
3 el pifearis, necuen guare hlt. 
Vide s Wit. wy — 2 threw 
110. n l agus 
2 Oe pln 3 Amn The 
| ua. 6 Vin. . 
tur. Is ations caſe, though vi. & armpit, « | treſpaſs 
cannot 5 « aft on 
Sn Re ar on ro IL 
” 142, nad the n. SY * * alben 
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hug, et inundationem prasdiclam, piſcer in eadem piſcaria tune Corner 


exiſlentes ad valentiam exiverunt, Ac. Upon not Conndye 
guilty pleaded, verdict for the plaintiff, and intire damages | 
were given, Gould king's ſerjeant moved in arreſt of judg- 
ment, that the plaintiff has joined an action of treſpaſs, and 
an action upon the caſe, which cannot be joined, 2 Roll. 
- Rep. 139, 149, Dawtry verſ. Dee. for the former part a 
the declaration is a plain treſpaſs, bat the latter is only caſe. Caſe lies for 
For if A. breaks the fences of B. per quod the cattle of C. breakingrhe | 
eſcape into B. 's land; caſe lies for C. againſt A. if the cattle — nat 
of C. are diſtrained for eſcaping and damage feaſant in B."s my cattle eſcape 
land, And in this cafe the plaintiff does not ſay, that the into bis fund 
defendant broke his wears, but they might be ſome other trained. 
perſon's : and in fact they were the defendant's own wears, 
and therefore treſpaſs does not lie for it, but caſe, for the 
conſequential damage to the plaintiff, And therefore the 
caſe differs from the caſe of (a) Drake v. Cooper, Carth., 
113. where in treſpaſs for breaking the plaintiff's cloſe, 
containing one hundred acres, upon which a fair uſed to be 
 beld every Achuelmas day, and for throwing down bogths 
and ſtalls ibidem eretfta, per quod the plaintiff loſt the benefit 
of his pickage z after verdict for the plaintiff, upon motion 
in arreſt of judgment, the court were of opinion, that this 
was an intjre treſpaſs, becauſe the booths appeared to be 0 
erected upon the plaintiffs land and therefore intended to 
be his. But in the preſent caſe the wears do not appear to 
be upon the plaintiff's land, and therefore different. And 
Hil. 25. & 26 Car. 2. B. R. rot. 500. between Robinſon 
and Bailey, 3 Keb. 331. Robinſon brought an action for 
battery of his ſervant, per quod ſervitium amiſit, and for 
taking of nine pound of butter; and upon not guilty plead- 
ed, and verdict for the plaintiff, it was held by the court, 
that the one was caſe, and'the other treſpaſs, and therefore 
they could not be joined. But it was argued by Mr. Cars 
thew for the plaintiff, that if jt ſhould be admitted that this 
was but caſe, yet it being laid far a malfeaſance, it might 
be laid with vi et armis, and therefore may be joined with a 
plain treſpaſs. But, 2. (by him) this latter part of the 
declaration is but bare treſpaſs ; and for this he cited Reg, 
97. 4. 12 Hen. 4. 3. 4. F. M B. $9. M. where it is 
laid, if a man fills a ditch with dung, &c, by which the 
water uſed to have its courſe, fer quod another man's land 
1s ſurrounded, he ſhall have treſpaſs wi « grmis. And Reg, 
95- &, J. F. NM. B. $7 T. the yery precedent from 
which this declaration was drawn. . Ang as to the former 
point, after two arguments at bar, the court was of opi- 
nion, that treſpaſs, and treſpaſs upon the caſe, were two 
diſtin things of different natures ;z and although if vi & 
Tamms put in treſpaſs upon the caſe for malfeaſance, this 
Will not vitiate ; yet the judgments in treſpaſs and caſe are 
( The tatement, of this caſe in Carthew Ads from that bers given. . 


Vor. I. T nt 
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cee »different. For in treſpaſs alwayt the jadgment is quod ca- 
center. : opiatur.z but in treſpaſs upon the caſe, though vi et armis be 


k 
- 


oy 


Yudement docs the action was aſter wards diſcontinued, yet the plea is good, 


eee the an 4 a recovery: by judgment in bar of an action, 


inſerted, yet the judgment its, quod fit in miſericordia; and 

actions can never be joined, which have different judgments, 

Bot as to the ſecond. point, it ſeemed to the court that 

. this: was a plain treſpaſs; for the eauſing a ſuperfluity of 

water to drown or; overflow the land or fiſhery of the 

-plaintiff;1.is. a plain treſpaſs, and the per quod the fiſh eſ- 

.caped is but'an-aggrayation- of damages. s thereſore 

the whole court was of opinion for the plaintiff, Sed 

Ai sg 1 aljaurnatur. Note, that Holt chief jaſtice ſaid in this caſe, 

dating a Groans that if A. brings an aQion againſt /B. for —_— A.'s 

f quod, &c. ſervant, 2 it is à plain on of 
= aAisn'of treſpaſs. ts * P 


treſpaſs, Semb. 
acc. Bl. $54, 8 5% Sty. 44. Semb. cont, Al. 3. pot $31. Salk, 206. Morris v. Fitaroy E. R. 


M. 11 G. 2. J Term Rep. 167. 


x — ver ſ. Watts. 


e 


The ae. DER Helt chief juſtice, if the defendant pleads in 


nuance of an 


aftion docs aut 2 action depending in another court for the ſame cauſe 
annul the — in abatement, and nul fiel record is pleaded; if there was 


A teuer fal of A ſuch record at the time of the pleading of the plea, though 


2anul the re- becauſe it was true at the time of the pleading. But if a 


9 and the (aid judgment is reverſed after the pleading of the 
"> "i plea, now the plea is ill, nee it is no ſuch record a 
Aue. ; 


e 1 


1 


- 
LEY 
1 
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| Mich. Term 
| 9 Will. 3. C. B. 1697. 
g gi George Treby Chief Fuftice. | 
Sir Edward Nevill _ uf 

Fir John Powell 


Sir John Blencowere- Fro 
moved this term out of > Tuſtices, 


a , the Excheguer in the 
e room of Sir John Powell 
8 deceaſed. 
, | 
- 
. — . nr — 0 
Arnold verſt Jefferſon, 
8. e. .. 6. 


 COROPER 4 ſus oblipauorio. The plaintiff de- erl. 

N TR that 2 2 — bound by this obligation —— 
jointly and ſeverahy 40 R. F. that the plaintiff was poſſeſſed . 2 
ol this; and chat he loſt it. and chat che defendant found and 1 Vent. l. 

| converted it; Ge. Not guilty pleaded, Verdict for the plain- 1 844. 458- Cre. 
tif. And now-it was-objefted, that though che oblige might 1% Co. 

| dring erover for this bond wide —— yet it could 31 b acc. 

not de ſcripum ob ligatorium to a ſtranger z therefore the plain- 1 Rol. Abe, 4 

| tiff could not bring tur in this manner. —— it be — 8284 
ſuppoſed that the bond was given to the plaintiff, yet The ballen of 8 
nothing paſſed to him but the materiol part, iz. paper, &c, bond may maine 

Dut ide lan und 1ight f ation continue — — in the ir. View 3 Vin 

— Obliges, Bot yt wad -atthiteed, that che plaintiff might haue 239. pl. 3. and 
dad-reefpitſe;/ brag tht might bo aint zin upon the deſcribe it 1 

due poſſo e Bur gave Will not lie without property, tory. Vieo 
therf65% the. platetif bas wf sboa bis schen. At leaſt, if J. 637. 

| it ed de #iniitned, that ren would die, yet the plaintiff 
eee well decauſe this could not be 

To 1 11 1 2 77 Wc tf 


r, 


1 2 * 
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AnnoLy tum obligatorium, ſince it appears of his own ſhew. 
— 22 was the bond of R. F. But to this it was 
anſwered, and reſolved by the court, 1. That trover and 
converſion will lie upon à ſpecial property, as in caſe of a 
carrier. 2. That apy ranger may,maintain trover for a 
bond pot . property, by bailment, as well as 
imſeff. 3. That a ſtranger may not only bring 

trouer, but alſo ut de ſcripto ſus obligatorio, as well as the obli- 
gee himſelf, becauſe the ſcriptum obligatorium is not inſerted, 

to declare that the defendant has converted the duty or ch 
in ation which belonged to the plaintiff, but to ſhew what 
ſort of deed it is, which is converted; for Treby chief 
juſtice it. is admitted, that, the obligee might bring trover 
pro ſcripis ſuo obligatorio, but in that caſe the trayer is not of 
the right of action, which is a thing inviſible,” but it is of 
the material part of the deed; and therefore theſe words 
are uſed, to intimate what ſort of deed is converted. 
ry that the court would intend, that the 

bond was given to the ——— And in truth the fact 


* 
Iarrzason, 


the obligee 


„ 


was ſo, for the plainti | b 
whereupon the bond was given to him. 


Sbalmer ver /. pulteney. 


Pleadings Lutw, 1536, poſt. vol. J- 181. 


Atjoining bend IH plainitt brought quod permittat againſt the de- 
ings hall be in- fendant, to permit him profterngre quaedam acdificid 
tended to lie in iſed within fifty years upon the freehold of the defen- 


one pariſh. 


The time of li- dant's huſband, and now fince the dea oof her huſband her 
b ut freehold, to the nuſance of the plaintiff. And the plaintiff 
7 ſhews, that Sir William Pulteney was ſeiſed in fee of three 
Vide 32. H. 8. meſſuages in St. Martin's in the fields in Middleſex, to which 
Jane n "Void: piece of ground was contiguauſly adjoining 3-and 
eſt es to the 

_ gainft the owner plaintiff 37 and that he and all thoſe whoſe eſtate he hath 
2. in the faid three meſſuages time whereof, Ac, have had and 

have uſed to have eleven windows towards the ſaid piece of 
F eben. ground: that 1 June 4 Fac. 2. Gervaſe Muller leliee for 
g 8 C. Lacs. 5 -, years: of the defendant's huſband raiſed certain edifces 
18. wupon the ſaid void piece of ground, which ſtopped the 

h — lights of the plaintiff ; that this piece of ground came to 

75 45 4%. the deſendant aſter the death of her huſband; and that the 
ia, is good-S. defendant would not permit the plaintiff to throw down 
ſhe was often times requeſted, 
n abatement, that there is no ſucd 


— that Sir William Pultency granted theſe 


+, 2588 


©" theſe. buildings, tho 


Ga. 58. a. But to this the court anſwered, that they 


| »i hav 
de intended to lie in the ſame pariſh where _—_—_ 


was forced, to pay the money, 


ſhall 


8 


T r 


; 
| 
; 
; 
1 
t 
f 
1 
f 
f 
$ 
p 
t 
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is, infra 


Mich. Term 9 Will. 3. 
meſſuages lie, becauſe they are ſaid to be contiguouſly adjoin- 
ing. The ſecond exception was, that the writs in F. N. B. 
124. H. are, pot (a) r Sc. but this writ” 
inquaginta anne. But to this the court an- 


ſwered, Ne it is well enough, for now the time of limi- 


tation is altered. Third exception per Wright was, that. 


C 


44 * * 
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SHALMER 
V. 
Pur TzNEY., 


(a) Vide 20. H. 


3. c. 8. 3 Edw. 
1. ©. 39+ : 


the Regi/ter allows a writ of quod permitat againſt the perſon, _. 


who leyied the nuſapce, his heir or feoffee ; but in this 


| eaſe the defendant does not claim under him who levied 


the nuſance.. But to this Levinz ſerjeant anſwered, that if 
A. levies a nuſance upon my land, if I continue it, quod per- 


mittat lies againſt me, for the prejudice to the plaintiff is the 


ſame. And to this the court agreed. F. N. B. 124. E. Fourth 


exception was, that the word guaedam was a word too general. 
But to this the court anſwered, that it has been allowes be- 
fore, and therefore it is well enough. FHearne's Pleader 579. 

87. Warren v. Sainthill; in the record, quardam foſſa, 

c. Fifth exception was, that guod permittat will, got lie 
proflernerd aedifittum ; but per Wright the plaintiff ought. to 
ſhew, what Eind of edifice it is ; for proecipe guad reddat 
will not lie de guedam acdificio, nor (b) ejectment. en here 


there ought to be as great certainty as in a praccipe, becauſe, 
the ſheriff in this Aion muſt praſtrate the nuſance, and 


totally take 4 the defendant's. property.  Trevy. chief 


juſtice ſaid, that he wiſhed, that to allow this might not 
of il] conſequence ; for if it mould be allowed, aſſizes 


or gued, permitiat for time to come would not be brought 


for any thing. certaioly ſpecified by its pr name, by 
which 5 — Wes edle be l — unlimited 
power in ſuch executions, 1. He ſaid, that there were re- 
ſolutions almoſt in point againſt this, for it has been ad- 
judged, that nuſance will not lie de mole, Which (by him) 


ſeemed to be much leſs equivocal than the word aedificium. 


See Ni 68. (c. But notwithſtanding that, be and the whole 
court were of opinion, than in this caſe the writ was good. 
I, Becauſe it might be, that there is à building or egifice, 
which hath. not any certain appellation, and they would in- 


e., 


97 


8. C, Moor, 
449+ Cro. Elis. 
520. * 


tend that it was ſo in this caſe, 2. Nuſance de fabric. 


QM. B. 110. F. N. B. 184. B. and conſequently it will 
lie de aedificia, for the one is equally uncertain as the other. 
d permittat the view is grantable, and it is not 
ke cjectment or a praccipe, where the thing itſelf is de- 
manded, and ought to be recovered. Therefore the court 
awarded reſdendes ouſter, But note the court did not rely 
upon the reaſon of the view, for that might ſatisfy the jury, 
dut was no direction to the ſheriff. And Powell juſtice 
laid, that there could not be any Anglice in a writ of right; 
| that in this action ſo much of the building as ſtops 
lights ought to be abated, and no more. 


WS tb ak Blackett 


In a quod per- | 


mittat for 


ſtoppirgz lights, . : I 


ſo much only 
the nuſance as 
ops the lights, 
ſhall be abated. 
D. acc. W. 
Jon. 222, 


N 


— 


| ney — having taken pledg 55 has the ſheriff had pleaded that be 


uhh , or takes has no remedy 
* — Pies” And nd form him on? Pe ehe fuſes) furd "heed 


* 5 Mich. Term g Will. 3. 
| Blackete ver, Criſſop. 


5 Pending Lutw, 686; pott. vol. 3. 144+ 
T upon bond. Upon ayer, it appears, that the 
— wi, that if the ere Cifep _ 
de appear at the next county cou t. and profecute his 
— --þ on with effect againſf J. 8. for fd folly taking and 
3 Andec, 120 detaiifing of his ga ; ind ould Aale retarn thereof if 
Is Mor. $56. rover it ale be 9 pes, and ſave” harnilefs the plaintiff 
cif of, G. the delivery of the” faid gelding, 


. ” 


ps: dio dat he 


3 Vin. 452, 


demnity him 4 that Med, Ge. And upon this the aner demarr 

doing what be ANG it was argited; ther this bond was yoid by the common 
ought not to do, law. Por the fireriff had not power beforg. the flatute of 
Th Men. 2. 13 Ed; 1. e. 2. /. 3. to take pledges, fo that ſuch 


lee, bend taken befbte this fate of n m. 3. 13 BY. 1. e. 2. 3. 


2 = the plain. had heren without doubt void ; an ——_— it alt de void 
ele new; for the ſheriff has is authority b the frarute for this 


— — proclice. Yee Dalton 43 4 But p Hi juice, there ats 


aaf 4:4 indem- two ſorts of pledges, | 
—— —— The pledg 21 0 * ar pee but- 
10, S. C. t 9 9 0 d m. 2. 1 1. 
Leg 4 2. ½ 3. (a) by whi Ae ar A — re a 15 the 
Gilb. Leer ſheriff FR ona rake pledges, or if he takes thaſe-thar are 
67: and vide infithicient ; for the party may have a ſtirs fei apainft the 


Date. 433. 440: pledges, where che t . in any colt G rhcofs. And 


be ſued if 1 though im the count) court, Te. ſeirt fatias will not lie a- 
— gainff the pſedgts, caufe theſt art not eourts of record, 

8 and every fe 114 Farin, ought to be grounded upon 2 record; 
10 replevin. R. yet there 4 patty may have a precept in nature of a ſcire 
Cro. Car. 322. ſutjas agaiofl avi 1 And this is the reuſdn, why - 


; 27 1 2 7 * ſhetiFexnnot rake gs * ＋ 2 of "pledges, for the 


ath ag 


D ace. — of rhe ſtatute that requires W 
one —— 2 gr ſuteties. And plevit in "the 

> In _ ſognifies” ſureties And this practice 25 taking bond in- 

On a replevin iu ſtead of pledges is ancient 2 pt (by tbem) he 

2 Fire fader Be, queſtion” will not be in tis eaſr, whether the ſheriff can 

agaiaſt ck take à bond inftead of ＋ as it would” Habe been, if 

pledges R. the party nad brought an ion againft the Hheriff, for not 


N. les, 68.599. had 5 — v but the qeſtien now is, whether 


In a court not of this bond ſhall be void. And by — hoe coyrt the bond 
ew Seca is not veid. At common Rel had been pid, becauſe it 
« ſcire facias, had been to füt the ſheriff widrindoſe in whe ker 4 
8. S. cit. Gilb, — which he could not bave done before 


—— tact Marteb. 52. H. 4. c. 21. and alfo that the defendant ſhould 
warranted in make return of cattle, ta do which the ſheriff could not 
rok money. ly have taken pledyes; ek therefore he would have dove 


— — *. W. ee. $78, vide o Car. 333. bar 454. Gilb. Replor: 61. 


what 


* 


$#oſeqieridl, and phegit d tet 


nn nn 1 ds. Mt. 1 it. —__— i. —_ * ** 
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what he ought not to have done. But now it is the duty. 
of the ſheriff, to take pledges to make return, and alſo to 
replevy by plaiat ; therefore the bond is lawful, For by 
Powell juſtice, where the ſheriff takes a bond or promiſe, 
to keep bim harmleſs in the doing of a lawful act, the bond or 


279 


Brackzrr 


. 
Caister. 


promiſe is good; but if it be in the doing of that which he 


ought nat to do, the bond or promiſe is void and againſt law. 


Studholme ver? Mandell. 
X 8. C. Lutw. 693. Nelſan's Lutw. 213. 
Pleadings. Lutw.- 688. poſt. Vol. 3. p. 186. 


* 


. . 


A... covenants in an indenture, by which the plaintiff de- 
miſed a mill to the defendant, and in which the defendant. 
cavenanted, to leave the mill ſtones in as good condition as 
be found them, or to pay to the plaintiff lo much as they 
ſhould be damm fiedz the damage to be eſtimated by A. and 
B. who viewed; them when. the deſendant entered upon the 
premiſes. The plaintiff aſſigns for breach, that the de- 
fendant had left the mill ſtones damniſied, and had not. 
made ſatis faction to the plaintiff. The defendant pleads, 
that J. and F. had not eſtimated the damage. The, plain- 
tiff demurs. And ſerjeant Mrigbi for the defendant argued, 
hah, this was à condition disjunctive, and therefore the 
avi 


perform the one or the other p.rt; therefore (according to 


Laughter's caſe 5 Co, 21, b. Cro. Elix. 398. Moor. 357) 
without eſtimation by A. and B. of the damage of the mill 
ſtones, the defendint<is- excuſed from the performance; 
becauſe it is impoſiidlo for him to make the adjudication, or 


to compel A. and B. to do it; and till that be done, the 


defendant eannot be liable; no more than if A. enters into 


N action of covenant was brought by the plaintiff upon 


of che mi}l: tones damaified will not be a breach, 
becauſe at the time of the covenant he had election, to 


Antr. Trin. 
9 Will. 3. Rot. 
1943» 


On + covenant * 
to. do richer @ . ©, 
we on A 
an ag} to — 
— 


thiry per ſan, it * , 


is incumbent on 
the perſun who 
is do do the aQ, 
it he chooſes 
the latter to 
procure the 
appointment. 
R. acc. 5 Co. 23. 
Cro. EIis. 716. 
814 Moor. 


Fwy 


* 


** 


bond, to perform the award of B. and G and B. and C. 


will not make any award. 
covenants are part of the condition of the bond. And 


laſety of the defendant; it beton 
eſtimation, or otherwiſe he ſhu 
tion” gughs tol be · made by 

/ ob] 


*appoiyt;and< the obligee bad refuſed to appoim, 


this would 
perſotmance of the- 
che ach of the obligee, But in this caſe the fact is 
- And: of this opinion was the whole: court, 

and they faid,, that: the rule and reaſon of  Laughter's 
cala, ought not..t9..be..taken..ſa. largely as. Cala has re- 
533 according to the nature of the caſe. And 
by root) phe ut this caſe ; (a) A. ii confideration of 
1004 bound him in a bond, with condition, either to 
* T4 make 


* 
44 
14 @ * 


py - 
LE —— = * 


nt Could contra. Theſe 


fines the: latter part of this disjunRive covenant is for the © 
gy to bim to procute this 
| be Habe, If the eſtima- 

ſuch perſons as the obligee On» 


have «excuſed the defendant ; - becauſe - the 
covenant. is rendered impoſſible by 


2 


- 


4 
$yjunQive ' 
condition, if the * 
obligee prevent 
the performance”, 
of one brunch, 
the obligor hall 
be excuſed from 


png 
ther. acc, 
Cro Fus. 396. ” 
: | A | 5 


- 


4s) . S. Salk - 
CONE? 
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s reger make a leaſe for the life of the obligee before ſuch a day, or 
| Manbezt: to pay him 1001. The obligee died before the day; yet 


in the time when §t. Jobn was chief juſtice of the Common 
Pleas, it was adjudged that the obligor ſhould pay the 100. 


and'St. John then declared, that he knew well ſore of the 
judges who gave the reſolution in Laughter's caſe, and that 
they denied that they Jaid down ſuch a rule as Cote has re- 
ported : yet the whole court held, that the, principal caſe of 
: © Laughter was good. law. Judgment for the plaintiff. Note, 
this laſt caſe put by Treby teems to be undiſtinguiſhable in 

* reaſon from Laughtir's caſe, | © © 


Staafill verſe Hickes. 


Alan fora TN treſpaſs the caſe was thus; A. made a leaſe for a year, 
year, and ſo from | df. de . a 5 
ver to year, 1 and fo de anno in annum quamdiu ambabus partibus placue- 


vamdlü, c. rit. The leſſee having occupied the land for two years and 
ets tv" more, is diftrained for rent due for the laſt year of the two 
after würds st years. And the queſtion was, whether the diftreſs was 


will. © Vide ante lawful. And Girdler ferjeant argued; that it was all one 


odere 528. intite intereſt arifing from the ſame foot; and that as the 
not diftraſn for leaſe at will is derived from the fame grant, ſo it is but 2 
— —— continuation of the intereſt firſt granted, and then the 
decermination of diſtreſs is lawful. But againſt this Gould ſerjeant argued, 
that este, that this was but a feaſt for two years, and afterwards 3 
1 leaſe at will. Then ſince the intereſts are different, the 
Ar- ſecond eſtate cannot be anſwerable for the debts of the 
Sed vide 3 Aon. former eſtate, which was before determined. Of which 
K a 7- opinion was the whole court, and for this reaſon it was ad- 
judged; that the diftreſs was unlawful, © = © 


2. Bellafis verſe. Helter, _ 


Fo rea! hong f 


the writ may $ SUMPSIT for 401. Th: plaintiff declares upon 
abate in part. a bill of exchange for,20 J. payable ten days after ſigbt, 


Jn perſonal one's and that the bill was ſeen by the defendant and accepted the 


Tiers Bel be fifth of May; and then he ſhews. another aſſumpſit ſor 


ow 2 A the other 20%. Sc. The defendant craves (a) cer of the ori- 
218, 4 TO. ginal, and upon, that prays, that the writ may abate 

Bliz. 168. 5 Co. 
1. b. 4 fteenth of 
proventen in. days after ſight; af gd alteram 
eonvenience. bar without defence, The plainti 
vide Bert, 1494+ by the deſendant's counſel, that if the bill be payable ten 


+ 28 days after Gght; the day of ſight ſhall be thken excluſive, 28 
Vin. 269. well by reaſen of the word poi, as becauſe it is always ſo - 


8 underſtood among merchants. But the court was bf opi- 


. C. Lutw, 1392. Pleadings Lot. 1589. poſt. vol. 3. 336. 


imam promiſſonem, becauie the otiginal bears 1% the 
„„ and the bill was not payable until ten 
{romiſonem, be plead in 

demurs, It was argued. 


— 


from an a@ dane, the day) inwhich the aft is done moſt be included. BR abr. 5 Co. 1. a. Hob, | 
Pe. 24 265. 


139. poll. 480. ocz, 446. D. cc. Co. Att. 66. by 8. & vide 20 Via. 

bar ſee alſo ante $5, Where from the day of, ets, X. ace, Cowp. 189. D. gcc. 5 

x. b. Cro. Jac, 2.58; Ch. Litt. 46. b. poſt. , vide a0 Vin. 266. but kee alto 2 Will. 163. 
Cowp. 714. Poel! $n powers 43g t8 443. Ua abill of exchange payable n.certaim num bet of days 


after fight, the day «of the Gight Mali be included, Sed vide B. ley 37: ante By. On a ples is abate- 
ore t 


ment o the writ no Exception ean be taken to the coat e writ is acjuJged good. 
* I A 1, wort Wo vat ol a defence in a plea ca only be objectod to upon a ſpecial dem urxei . 
„C. 7 iN- 493. „ 11. | . 49 7 * | . 
e Vide Ford v. Burnham Barnes 40 ed. 340, Dough. 215» nion 


* 
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bion, 1. Thst in real actions the writ may abate in part, 
"but in perſonal actions a writ cannot abate in part. There- 
fore/admirzing that the day is excluded here, the writ muſt 


28t 

* Bettaan - 
« 
Merz, 


abste fur the whole, or not all. 2. That there is no frae - 
tion ef 2 day ig this caſe, but that it ſhall be intirely in- 
cluded or «excluded in this caſe; for the law will never 
accoude by minutes or hours, to make priorities in a ſingle 


day, unleſs it be to prevent 2 great miſchief or incoh- 


venlener g as if à bond be made-the firſt day of January, 


and this bound is releaſed the ſame day, the bond may be 


averred to be made before the releaſe. So if 2 ſome fole. 


bind herſelf in a bond, and the - fame day marries z one 
may aver, that ſhe matried aſter the bond delivered. In 
aſſtſe it appebts that the difleiſin was done the fame day 
on which the (writ was 1%, yet this ſhall not abate the 
writ,” becaufe the aſſiſe might be purchaſed after the diſſei- 
fin; 35 That if there is a cuſtom among merchants, 
that the day of the ſight ſhall be excluded, it ought to 
have been pleaded ſpecially; for it is a ſpecial cuſtom, of 
which the court cannot take knowledge without pleading. 
Aud Powell juſtice ſaid, that the court would take notice 
of the lex merratoria, as that there ivorſhip, or of 
_ a general cuſtom, as gavelkind z but that ſuch ſpecial euſ- 
tom as this here ought to be pleaded. As in an action 


upon 4 bill of exchange; unleſs the plaintiff declares upon 


a cuſtom 40 ſupport the aſſumpfit according to the common 


form, the action (3) will not be maintainable; 4, Powell * 


and Newill jaſtices were of opinion, that the day in this 
caſe ought to be included, fo that the day on which the 
bill was ſhewn ſhall be reckoned one of the ten. For ac- 
cording to Clayten's caſe, 5 Ca. 1. 3. and all the books, 
when the computation is to be made from an act done, the 
day in which the at was done muſt be included; becauſe 


ſince there is uo fraction in a day, that act relates to tbe 


krſt moment of the day 


| | which it was done, and was 
as if it were then done. 


in 
Nut wheathe computation. is to 


de from the day itſelf, and got from the act done, there the - 


day in which the at 
expreſs words of the parties, As if a leaſe be 
commence à dit 
conſeftigne, which, is an act done, the day of the making 
ſhall de included. But Trey chief: juſtice contra beld, that 
if a bill, be payab 
light caanot be accounted. one of th 
de excluded, . 1, Becauſe is may be ſeen the laſt minute or 
the day, and th may be intended as reaſonable, , as that 
it was ſeen the 175 minute. 2. [be party may 

whole day to view the bill, and that is allowed bim by the 
W. 3. Becauſe the conttaty conſttuction Teems brd; 
be paid a ame day 


1 
—_— 


That it is ſeed, which is not the day 
hw) R. Cont, unte 173 ; 
after 


was done mult be excluded by tho 
tie, A | | made to 
datus, the day is excluded; but if it be 2 


le ten. days after fight, the day of the 
done of the ten days, but ſhall 


have. the. 


yable one day after fight, it, muſt _. 


ern 
* n 


— — — — —ñ——]— — Aero > 
- 


under his pro- 
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nn a ſies the ſigbt, as che bill requires. Af to Ch caſe, 


he admitted that it wes good-law, but not contrary to his 


*'* opinion x far iſ a man ma leaſo the-firſt of Fo! 


have and to, held a conf/@ione fur a year, there the day of the 
making muſt be 'accounted one becauſe being a lenſe from 
_ thedehyery, and to continue but for one yent, unleſs the day 
be incladsd, cha. leaſe. will not determine / until theend of the 


a 


nugry the next year: and-ſo there will be two firſt 
FJanyary\ in one year... But notwithſtanding his 


opinivy, beepuſe his brothers were of n contrary opinion, he 


awarded, that the writ ſheuld ſtand, and that the deſe ndant 
ſhould anfaven aver. Note, Boſore thibopmionof the court 
wag. pronounced, the · deſondant a counſehoſfared to take ex · 
ception 40 the · doclatati on,, bus the coutt reſuſod to admit 
them 4 for- cu ium upon a plea to · he writ, the deſeudaat 
can t- ke exceptions te. the count, before the weit be ad- 
judged good, ſor thon tho daſendant has time enough to take 


advant 


of the declo tao; and baſert it is incedibls; be · 


cauſe if.. tha-writ ba abatad, that will, determine the whole, 
After this it was, objected, chaa the defeadant bad not made 
defense, and the, que ſlion was, iſ this W⁰ mattgriof ſorm, 
and ſa aided by the general domurren. Aud prima facie tbe 


court was, of opinion, that this was waiter of ſubſtance: bo · 
y to the action without defence 


eaylathe defendant is nat 50 
dut after having conſulted 4 


where it hes been aleng tine 


e judge of the King's bench, 
matter of form, they agreed 


that it was aided. by h ganaraldemutres, though a+ the ſame 


db they ſeemed: tocomply Ih ua opinion} rather than 
0 approverit with theig/ownrjudgytents,..to the end that - 
waere Might be, a, of beteten · the tud courts, et 


Well e, Williams.” 


land 


tectlon may ſue, IC 


- though he came 


A Jew may ſue, 


yer is/ 


ER T upon bond; Ihe deſendant pleads, that the 
plaintiff was am allen enemy born in France of French. 
afents who wert ulien enetnies, and that be came into EN 
Are ſmuo cunductu, and ton 
that at the time of m 


& in bar; Te pla 
of the bond be ws, und 
© ber Hermtiam e ſul protiftvent j rf. The 


ſetjennt⸗ obſected, that it up- 


deſendant de mura. And 


eonduQt, K. ce. pears that the plaintiff is am atien enemy 


And came here g 


ſalvo tm. He admittud, that un ulien enemy, who comes 
gs. here with laufe conduct, may maintain an act. But unlesß 
there4s a faſe conduct, though It de per licentin 
nem he-cannot maintain ain. For by 
a captive or priſoner of wat may maintain ay aQion. * 
to nt it was anſweredand reſolved, that the-neceffity 
trade has mollified the tog*rigorous rules of the old h in 
their reſtraint and'Yiſcoura 
ſue at this day; but heret ec | 
were looked upon u enemies. But now 9 


ſame rea ſon 


meet of alien, A Tru ma 
ehe could not, for chen they 
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the world more humanity. And 4 wo the An 
queſtion, admit that the 7 ame here be ſoce Sor come — 
was proclaimed, {for ſo-it may de inteaded)then this actian of ect, - 
is maintainable; v. Becauſe there ws 80 noe of nde cen 0 c- 
duct in time of peace, 2. Though the plaintiff. came here 28 
fince the war, yet if he bas continued here by the kings len 
and prost ion ever fine, without mg the government *" ane enemy 
or being moleſted by ity tha may be allowed to fue, for that wn country. 
is eonſequent to his being in protection. And Yz ohiaf £2590! fue 

oe laid, that wave: at this day are not fo implicable a Pon. big. * 
clone, and therefore an alien" enemy, who ig here. is 1 
protection may fue his bond ot contract; but an alien one · Fiſher. Dougl. 
my abiding io his own country cannot fue here; Aud Die 2. — 
4, g. 80% the other boobs ought ta be waderfiondiſe,. be ben = 
Note, That Tholy <hiof juitice nid in this cafe laſt THiviny , Pore on's 
teens, that the king dot lase war againſt one parc of che 2 
ſubzects of a prince, and may except the other part. And ſo Fot- Diſe. 1. . 
ho has dooe in this war with France, for be hav-excepted in Id. 444 Cg 
is decltration of war web Araicy alli the Freveb pooctftance. nr 
And of ſuch proclamations al ought to take notice, becaufe The wer with 
the war be gios only by the king's proclamation. * — 
Elllob. exec” of Jane Rlliob v. Thorowgood, 

—_—— affampfit ray; ge to the-teſtarrix, The An executes 
ph ant plends mor 75 n ſox amm. The plain. f. how awrit 
_ if replies, tas Charles uu executor te Tanr Z — 2 
— — Intiff, and thut be ſued an on ne 
verre, &c, agent the defendant; and that pending — 3 


the action, the pfafntiff came of age; and brought this ac. 
; on cuter. S. C. 
dy —— — . — — — after ſe- b Comb. gab 
en t waereſolydd by the court, 1. — 
if Charles E/fob had been adminiſtrator to Jane Laden ene — * Tm 
. of the plaintiff, aud bad brought an action, pend- le enen 
ing _ the plaintiff had come of age; he could not have ted by — 
—— nued that by journeys accounts, becauſe he would not rary #dmini 
heve come in in privity to Chorles, but he bad claimed it. gr. . 
medintely from the ordinary and in ſuch caſe the ſtatute of — 
5 oy would have been a bar to the plaintiff, as it was But if un an- 
* — a caſe in this court about four years ago; where — 
yo —_ oy brought an afion upon the bruak of the —— — 
4 8 8 nding that, died, upon which the next 2d - 2 B. and As 
my tor 4% konir nan brought another action, in which — 22 
= tute of limirations being pleaded, the plaintiffeplied erltdy journeys 
a — all the ſpecial” matter, bw the former admi- e en 
— ought an a ion, Wc, and it was adjudged, that A — 
— not aid him, becauſe he did not come in in privity of 2˙4 b A. 8. o. 
former Ano" exe 2. That this action was recently —_ 
—_— ght, for it appears, that it was brought within jearneys ce. 
Tg gp days aſter the right to belag It attaches, 3. C. galk. Sis Werke 
Prion had the exe 11. 8, In an «fſumplit by an executor, d E — 
cutorſhip, the pleinti# was aver that the Are, > 2 210. 


Fad 


# 


484 


es ve 


4 *. 


111 


wey allo hinty days 
4 — ainti 
5 e ges Owen 134. 


. * 4 
. 


x —— 
e —_— 
not 
Aua after the 


12 


e 


— 


. 


uſed to allow half a 


counts, but now 


þ | Role A 
1 being of 
was reſolved, that i 
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that 1s 


Co. Eutr. 
21. 11 . 2 pl. 15. Ard by 75 


had obtained jud the' new p 


74 ent 


ſeven alter the plaintif came of uge. Heretofore t 
— — bring an action by journey hey 
held to be too long, and therefore 
3. That this executorſhip bein 
rſons make but one executor, an 
is privy to Gharlors and to the writ 
Hob, 265. 


ay che 
—_ 


igbt have ſued execution. Bur it 
makes B. his executor, addin that 


il be does ſuch an act C. ſhall be his executor ; if B. bring 
an action, and then does the act, C cannot have an action 


. executor of himſelf, 


pri tg him. 
— his the declaration, that 


by journeys acccunti, &c/ becauſe B. has determined his office 
by his on a; and though he was once ſole and perfe& 
vt by the breach of the condition he 
never been executor, and C. is not 
nt Wright took exception to 
the pfaintiff has ſaid, that the debt 
225 was not paid to him, but does not ſay that it was not paid to 


But then ſerj 


Charles Elfab the executor durante mineri ata. And 


Trey chief juſtice there was a caſe here 
brought an aQion of debt in 
before coverture, and he ſaid that the debt was not paid to 
the AU not ſay that it was- not paid to bim / 
ill, though 
t upon read- 
caſe, it was averted as it 


& 
it 


3 
f * 


n eerti 


— — good — verd ict. 
ing the record in the prinelpal 
ä ren 


N 
cattle. = A againſt Wing field 


to be ſold, > 


upon demurrer it was adjug 
But 1 think, 


Wings d wn, Jefferys. 
.| Exchequer Chamber, 


for ſelli 


ate by the barons that the cour 


OS. 1 to dos, rs Was 1 | 


4 


lately, dry 
right of his wiſe due to her 


at was exhidited in the court of Exchequer 
live cattle, or cauſing 
udgment in the Exchequer for the 
ide informer, And error brought here, and aſſigned that the 
information was uncertain, hecauſe in the diguoQive. And 
| Halt chief juſtice inclined that it was ill for this reaſon, But 
was ſo in the 


hequer, and ſince the jury had foung the . 


Ellis 


Mich. Term 9 Will. 3. 18 5 


Ellis * Thomas, 
3. 0. + Salk. 286. 


1 WF ab 
IT ah . 


ENIAL of ings Er The 
error, An ot chief juſtice, if it appear —_— wings 
. - Ho record, that the defendant jel an . 
and he prays it, and it is denied him, it is error, 


232 r upon the record, denial of an impatlance ee r 
* or error. Judgmeat was aficmed, | 8 


— 


bd 


my £ 


we I” * 
—_ 


" SOIL ©? vr; 
* 


* 


1 1 * 


the 
vendor to conti- 
nue in puſſeſſion 
will in general 
make a ſale frau- 
dulent againſt 
creditors. R. 


B. R.H. 24 . 
3 537. 
, „acc. 2 Bulftr. 


C. ta Mod. 1 
R. acc. Mark. 


111 K Turton 
er 107 bag DDs | 
Deen pugh Exce:. ... *. 


be owed to the plaint 


3 „ Pr 8 5 
„ „„er nee ee 


1 


0 | | Tad 
Hilary Term 


cw - 414 


9 Will, 3. B. R. 1697. 


Sir John Holt Chi, Ice, * 
I 


Sir Tho Rok 


gert afligars af tbe.commilioners of Ben- 
 kropr-of Witten uri. Mifls et AH. Trover, 

HE caſe was thus. Miſſn exerciſed the trade of a 
victualler, during which time the plaintiff Meggot being 
a brewer furniſhed Miſſen with ale, by which Wien con- 


trated a great debt with Aeggot. Afterwards Wilſon quitted 
the trade of a victualler and exerciſed the trade of an inn- 


Wilſon's leſſor) to * — to furniſh his bouſe ; and for 
ſon made a bill of ſale of the goods 


fon was become an inn-keeper, the plaintiff Meggot continued 
to ſell him drink, for which }#/{/on was indebted to Meggot 
as before. Afterwards Vin not being able to continue 
his trade, makes an — with the defendant Milt, to 
give him ſecurity for his money by a new bill of ſale of the 
ſame goods and. others. But before he executes the new 
um of Tate, by contfivance with the plaintiff he commits an 
act of bankruptcy. The defendant Mills, not knowing of 
the trick accepts the new bill of ſale. The plaintiff Meggot 
ſues a commiſſion of pts againſt W;/on, and obtains 
an aſſignment from the commiſſioners, and thereupon brings 
trover againſt the defendant. Milli for theſe goods, It ap- 
peared farther upon the evidence, that Hilſon had paid to 
Meggot the plaintiff ſeveral ſums of money after he became an 
inn-keeper, amounting to as much as the debt was, which 

if, when be quitted the trade of a vic- 
tualler ; but f Hen, be did not expreſs upon 
what account. And por" Hot chief juſtice, 1. If theſe good 
of Wilſon's had been aigend to any other creditor, the 


Cro. Car. 394. W. Jones 499- Mad. ga7, 2 Show. g6. 266. 3 Ley. 209. Certh. 149 

- b. 181. oy oo eo ww er 1 F. R. 572. Th he 16 in the habit 
of ſelling goods ta his guetls z or has a ſhare in a ſtage coach.” But a vitualier may. 8. C. 
12 Mod. 159, N. cont, Burt. 2064. 2 Wilf. 382. vide Bro. C. C. 177, 178. A man who 
hes retired from buſineſs may be « bankrupt in reſpect of debts contrected before he did 7 ire. 


$.C. 12 Mod. 1 
C. 12 Mod, 159. 


9. R. 1Vent. 3. Bat not in reſpect of debts contracted afterwards. 5- 
Þ. acc. 3 Mod. 329. 1 Show. 268. Cooke 19. Dougl. 2382. Though credi · 


tors upon ſuch debts may come in under a commiſſion, 8. C. 1 Mod. 159 D. acc. Cooke 17. 


Ir a man contrafts while in buſineſs a debt of 1001. and after retiring from it, « ſecond 
of 1001. with the ſame pe-ſon, a general payment of 100 |, will preclude the creditor from 


toking out a commiſſion of bankruptcy. Vide u Vern. 607. 2 Cha, Cafe 84, Str. 24+ 1194+ 


4 ak. 355+ * 


gt 
* 


d . : 


\ Hil Term Wil. 3. 88 287 
keeping of the poſſeſſion of them had made the bib of ale Manor 
fraudulent as to the other credicors. But ſines the original 0 
- agreement was thus, and that honeſtly and really made for 
ſecuring the) money of the defendant Ai, which he had 
lent to i icon for this purpoſe, the agreement was good and 
honeſt. 2. Per Holt ebief juſtice, though an inn : kerper can- 

not be a bankrupt (For ———— of Newton v. Tige's 
3 Med. 427. 1 Show. 96.268. 3 Lev. 309. Carth. . 
E — 109. e bed Triw 3 Wal. V Mar, 3.2. Jur. 
Mich. r Fae. 4 B. R ret. 206. in trever the jury find a ſpedial 
verdiQ,\ that an ina keeper bought goods for: the ,uſe of his 
_ gueſts, and ſold them tohis gueſts 3 andthe queſtion was, he · 
ther the inn · keepet by this-was a bankrupt ? and adjudged by 
the whole court that he was not, becauſe the trade was not at 
large, but confined-hoſprvantibus, and is properly the accom- 
modation of his gueſts ; and it was agteed-in that caſe, 
that farmers are not within the ſtatutes of bankruꝑts ; it 
was alſo found in that caſe, that the inn-keeper had a ſhare 
in a ſtage · nch, but that was not regarded z) though an 
inn - kreper cannot be a bankeupt, yet à victualler may; 
and though à man quiis his trade, yet he may beabankrupt 
for the debts that he uwed (before. Aud though a man who 
bas become creditor to him aſter the quitting of his trace 
- cannot ſue à commiſſion of bankrupts- for ſueh debts on- 
tracted after, yet ii the old creditors ſue a commiſſion of-bank« 
rupt, this new creditor ſhall be admitted to have a ſhare of the 
bankrupt's eſtate. 3. Per Hut chief juſlice, if A. being 2 
trader becomes indehted to B. in 100 i. and then be quits 
his trade and afterwards? becomes inde hted to B. in 100. 
more, and — > Is B. .x00/.- not expreſſing 
upon what: account z: ſinee ſa much in. quantity is paid to 
B. as was due to him from A. when A. was capable of he- 
ing a bankrupt, it would be too ai gurous, to admit HB. to ſue 
n commiſſion of bank rupts for the old debt of 100 l. But 
to this point be ſaid, that be would not give an abſalute 
opinion. Note; all. this that Halt chief juſtice ſaid, was not 
contradicted by any of the other judges. This was ſaid 
upon motion for a new trial: of this cauſe, which: was: tried 
before Hoſt chief juſtice at vife h. 


we "= Jones ve. Morley. 8 
| Salk. 057, 11 Mod. 59. Comb. 424. And with che arguments of 
' ü org, Carth. 410. 9 
LJ edment ſor the manor of Franſbam in Surrey. Spevial , yees to k 
. {1 vertlict. that une Bowyer being ſeiſed in fee-of the ſaid the uſe of a fine 
manor» in queſtion, by | deeds of leaſe and releaſe, bearing — 722 
eee the nne led. R- ace, 2 Anderſ. 461 Clayts $+. Bemb, acc, Cro. Jac. 29. 
1 urn » Angarhs . 5 Co. a6. %% Co. to b. Vide Gilb. on Uſes. 544 
> -# TI ſimple gomra@ » ent, R. acc, Cr1 Jac. 29- 15 25. b. D. ace. ants 
3 4 on Uſer, $4, 55. Ualeß the fite varies from the duel ts trad the uſes. R. ace. 
— * vide — View 54, 586. And notwithfiadding ſucb vaviance, the deed ſhall 
"Rome e e it appears to have been the lenden of the that it ſhould nor, 
Ae b rr . , U e, Cr: 33 Bultr. 251, 1 Co, 99. b. 2 Co. 76. 2. Wh, tever 
pot. £26. —— the parties ent to control the bf + vf's fine. Vide Moore 610. 
4. 8 P. Wes. 808. but fte al 29 Car. . c. 4: f. 7. Unleſs fuch intention 
2. D. dee 4 2 * n aa — the om owntr., R. cc. 2 Will, 19. Douz. 
25 n e decd overt ing CS & 
Arviedby her, is d:nling. Vide Dougl, od th s n N 
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benz, date the 21 & 23 July 1664, 


— WS 
a NMeszzr. 


tics * 


& $® 
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the ſaid manor to Sir 
Williams Mori and Watts and their heirs, in confideration 
of x matrisge to be ſolemnized between the ſaid Anne 


Bowyer and Edvard \Morky » fon and heir to the faid Sir 


' Witliam Mothy, to the uſe of the faid Anne Bowyer and her 


| heirs, until Edward Morley ſhould ſettle a jointure upon her 
 fettlement of a jointure, to the uſe of CA, Morley and 


J. fer annum ultra robriſat ; and from and after ſuch 


bis heirs ; provided that if Edward Morley ſhould not make 
ſach ſettlement of jointure before the Zafter term next ſol- 
lowing, that then the uſe limited to Edward Morley and his 
heics ſhould ceaſe; the ; find, that - no- ſettlement of 
jointure was made by . Edwerd Morley within the time li. 
mited, ſo that. no uſe (though the marriage took effect) 
aroſe by that deed to Edward and bis heirs ; after- 


. wards Edward Morley and Anne his then wife, by their dec d 
bearing date the ach of Fanudry 1665, between the. ſaid 
| Edward' Marley and Anne his wife of the one part, and 


* 


Richard Young and John Truſler of the other part, recitin 
that a fine was _ to be levied Hillary 2 — 


ing, between Richard Young and Fobn Truſſer complainants, 


and Edward Morley and Anne his wife cients, declared 
that tie uſe of that fine. ſhould be to Edward Morley and 


his heirs ;/ afterwards and before the fine levied, by writing 


indented bearing date the 31ſt of January 1665, between 
- ' Edward 23 the one part. and Auns his wife of the 


- other, in con 


eration of the ſaid marriage it was agreed 
between them, that all preceding conveyances, grants, bar- 
gains- and-fales, agreements, Cc. made concerning the 


- manor of Frenſham, with any perſon or perſons whatſoever, 
| ſhould be revoked, until Edward Morlry ſhould perform the 


articles of marriage in the deed of the 23d of July 166;. 


and that if Eaward Morley ſhould not ſettle 300 J. pr annum 
ultra repriſus for the jointure of the ſaid Anne according. to 


2 


the © pw in 1604, then he coyenants that it ſhall be 
lawfu 


for Anne and her heirs to enter, Wc,” Tue laſt return 


of Hilary term.1665 a fine was levied, but no jointure of 


* 


300 l. per mum was ſetiled ; but aſterwards a jointure of 


250 J. per annum wat ſettſed ; charged with 151. per annum 
rent charge; the tenth of Jug 1 vas Edward Morley mort- 
ges this manor of Frenſham in fee (under which the de- 


Jendant claims) and afterwards ia, 1667 Edward Marley 
died, and Aune ſuryived him, and entred into the Jand al- 
loted for her jointure, and enjoyed it during her life; in 

1679 Anne died, leaving H; Bellenger the leſſor of the plaimiff 
der next heir, and then under the age of 21 years... And tbe 


neral queſtion in this caſe was, whether the fine leyied in 


Hilary term 1665 was to the uſe of Edward Marky and his 
beits, or to Faqs pr Anne his wife and her heirs. - And the 
 *_ Caſe was often argued at bar. And now Holt chief juſtice 


onounced the reſolution of the whole court, And, 1. he 


7 
l Fla, that there is an uncertainty upon the ſpecial verdict 
boy the poſſefiion hath been, ſo that it may by s queſtive 


ther 
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whether the leſſor of the plaintiff is not barred by the ſtatute 
of limitations, of this action; for if Anne was out of poſſeſ- 
ſion in 1667. when her huſband Edward Morley died, then 
the ſtatute of limitations took place from that time, and ſo 
the plaintiff might be within the ſta:uce i but that is not found 
dy the jury expreſly, and the ſtatute of limitations ſhall not be 


taken by conftrudion, to bar a man of his action, unleſs it be 


| expreſly found how the poſſeſſion hath been. 


Then this caſe depends upon the operation of the two 
writingsz and the whole court was of opinion, that the 
fine was not to the uſe of the deed of the 29th of January, 
but that this deed was controlled by the writing dated the 
31ſt of Januar; to prove which Holt chiefjultice premiſed 
three things. 


1. That if it be covenanted by deed, to levy a fine of 
lands, &c, to ſuch perſons and uſes, and the fine be levied 
purſuant to the deed ; no proof whatſoever by parol ſhall be 
admitted, to evince, that this fine was levied to other uſes, 
than thoſe that are contained in the deed, But a ſubſequent 
deed may alter the uſes of the fine, though a paro/ agreement 
(as this writing between huſband and wife is not a deed, but 
amounts to a parol declaration) cannot, But if there is a 
variance between the deed and the fine in any circumſtance, 
then the parties may aver the fine to be levied to other uſes, 


2. Though there is a variance between the deed and the 
fine, yet if nothing appears to the contrary, the fine ſhall be 
taken to be to the uſes of the deed ; and in that caſe the deed 
is not only evidence of the uſes, but the fine is by con- 
ſtruction of law to the uſes of the deed, | 


3. If this fine had agreed with the decd, the uſes limited 


by the deed could not have been controuled by the writing 
the 31ſt of January z becauſe though the deed of a fſeme 
covert iy not valid in law, yet the deed having relation to the 
fine, takes validity from. thence, and will conclude her. 
Therefore (a) infancy cannot be alledged againſt a deed 
which leads the uſes of a fine, ſo long as the fine continues 


Ah 


in force, becauſe the deed" is ſupported by the fine. The 


ſame law of coverture., | - 


Theſe things being premiſed, it- ſollows that this fine 
cannot be to the uſe, of the, deed of the 29th of January; 


becauſe the fine to be levied by the deed of the 29th ought” 
to have been levied the Hilary term next following, exclu- 


five of that Hilary term in which the deed was made, but 
Vor. I. U « mg <4 this 
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A deed declar- 
ing the uſes of a 
precedent fine or 
recovery will 
eſtop the parties 
and their heirs. 
R. acc. 9 Co. 7. 
b. vide 4 Ann.” 
c. 16. f. 15. 
But not ſtrang- 
ers. vide 9 Co, 
Il, 4. 


An uſe may be 
raiſed either on 
a tranſmutation 
of poſſeſſion, R. 
acc. 1 And. 37 
Moore. 101- 1 
Leon. 138. D. 


acc. Jenk. 247. 


Plowd. 301. 
Carter. 143- I 
Co. 16 b. Gilb. 
on Uſes, 45. 

5 Bac. 338. 
Or oa a tuffi- 


cient conſide ra- 


tion. Vide Cro. 
Eliz. 394. 22 
Vina. 194. Com. 
Dig. Uſes K. 1. 
2d. Ed. vol. 5. 
627. Bac. 
366. Gilb. 

on Uſes, 47, 


to 52+ 1123113» uſe in the declaration or ufes of A fine, fot any kind of 2- 


114. 224,225. 
Carter. 137. 
Plowd 300. 2 


will be (uficients An uſe is deftpgu, in Chudleigh's, caſe, 3 
Co. 15. a-1 Co. 154- a, 1 Leon, 194+ Moore 320. 
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this fine was levied the ſame Hilary term in which the deed 
was made, and therefore there was à variance between the 
fine: and the deed, and conſequently room left for averment, 
For if there is room for averment, whe:e'a fine is levied of 
a time after, there is as much reaſon to admit it,'where a fine 
is levied of a time before. For in both cafes the fine varies 
from the ſine agreed to be levied by the deed. There is the 
ſame; room for averment, where the declaration of uſes is by 
deed ſubſequent to the ſevying of the fine. The only difference 
is, where the uſes of a fine or recovery precedent are declared 
by a deed ſubſequent, the conuſor and his heirs, or any claim. 
ing under him, are eſtopped to fay, that the fine was to the uſe 
of the conuſor and his heirs, &c. but a ſtranger ſhall not be 
eſtopped io fay that. But in caſe of a fine varying from a 
precedent deed; no perſon is eſtopped, to aver againſt the 
deed, that the fine was to other uſes. Then in this taſe 
fince there is a variance between the fine and the deed, it is 
reaſon. that the wife ſhould avoid it. For if the deed had 
been purſued, ſhe would have had twelve months to ſee 
whether the huſband would perform the marriage” agree- 
ment, and if he would not, ſhe might have refuſed to join in 
leyying the fine; of which benefit ſhe was deprived by the 


immediate levying of the fine.” Then the huſband by the 


writing of the 31 ft of January agrees to give her the terms of 
her marriage agreement. And accordingly the fine was levied. 
From wheoce it appears manifeſtly, that the agreement con- 

tained in the deed of the 29th was relinquiſhed, and the new 

agreement was deſigned to lead the uſes of the fine. 

2. This writing of the 41ſt of January (by the whole court) 

is a ſufficient declaration of the uſes of the fine. And to prove 

this, Holt chief-juſtice ſaid, that there are ſeveral ways to de 


clare uſes, either upon tranſmutation of the poſſeſſion, ot 


without it. If there is a tranſmutation of the poſſeſſion, 33 
by ſine, feoffment, or recovery, the declaration will 


- ſufficient without conſideration or deed.” But if there is no 


tranſmutation of poſſeſſion,” then there muſt he ſome vbliga- 
tory agreement, or valuable conſideration j becauſe the uſe 
depending intirely upon equity, the chatiteflor will hot com- 


pel performance; where there is no tranſmutution of poſſeſ. 
ſion, unleſa there is a valuable confideration, or binding 4. 


greement. Bargain and ſale wilf rife a uſe upon payment 
of money. But conſideration of blood will not raiſe a ofe 
without deed. Moore 687, Callard u. Callard. 2. This 
writing of the 3ſt is ſuffcient, to declare the uſes of tis 
fine, It is not abſolutely neceffuty to make uſe of the word 


greement which/manifeſtly ſuews the intent of the parties 
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meer equitable intereſt, where one has the eſtate in the lands, Joxrs 
and another takes the profits. The invention of them was %u. 
of late time, and the cauſe.of the invention was to avoid the 

ſtatute of mortmain. (a) 2 Leon. 14. Brent's caſe. Uſes (%) vide 2 Bl. 
only affected the conſciences of the fopffees to the uſes, then Com, 271. 328? 


4 - & * 


the clergy having power over the conſeiences of men, and 
ſitting in chancery until the time of, Henry the Eighth, 
compelled men to perform their agreements, Theſe uſes 
were kept ſecret, until they were diſcovered in the conten- 
tions between the houſes of Lancaſter and York; at which 
time they were found very beneficial, to ſave mens eſtates 
from eſcheats; and were tolerated by both parties for the 
common convenience: ſo that the greateſt part of the eſtates. 
in England were conveyed to uſes. And in the reports of 
the time of Edward the Fourth there ate more of them 
mentioned than at any time before; and ſo being generally 
uſed, they were licked into form, and became the common 
conveyance... If an agreement is, that 4. for ſo much 
money — ſhall have the wot this will raiſe an uſe. 8 Co. 

3-b. Foxe's caſe. See 1 Ventr. 137, Croſſing v. Scudamore. 
157 bargains and ſells to B. and 115 1 00 the deed is 2 | 
not inrolled, or if a deed of feoffment is not executed by <4, or adeed of 
livery; if a fine be levied between the ſame parties, the — 7 
deed of bargain and ſale, or deed of feoffment, will declare very,is ſullicient 
the uſes of the fine. Now there is here an agreement be- do declare the 
tween the huſband. and wife, that the haſband mall have the 4. 
land to him and his heirs, if he make to the wife a jointure 
of more than 300 J. per annum, this agreement will well 
enough declare the uſes of the fine levied. 
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3. If this writing of the 3iſt of January is not 2 good : 
original declaration of the ales of 165 — yet it will be 
ſufficient to control the deed of the 29th of January, for by 
that it is agreed, that all deeds, conveyances, c. made in 
contradiction to che marriage agreement ſhould be null and 
void. Now a parol declaration of the intent of the parties 
will be ſufficient to hinder any uſe from-ariſing by the former 
deed, where the former decd varies from the fine. Then 
if no uſe can ariſe according to the deed of the 29th,. then, 
there is here a-fine levied, and the uſe by operation of law. © 
is to the wife and her heirs, and then judgment ought. to be 
given for the plaintiff. And judgment for theſe reaſons was 
— by the whole court for the plaintiff, and upon error 
rought in parliament was affirmed there. She. P. C. 148, 
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Rex et Regina v. Epiſcopum Ceſtr. Piers & 
11 ; Scroope. va 1 9 


I . 
* 


Error. C. B. Quare impedit. Rot. 70 5, 706. 
S. C. With the arguments of counſel well reported S kinn. 651. Arguments 

of Counſel. 5 Mod. 297. Declaration poit. vol. 3. p. 252+ 
LACITA irrotulata coram Georgio Treby milite et ſociis ſuis 
juſticiariis domini regis et dominas reginae, de termiro ſantti 
AAlabaolis, anno regni dicli domini regis et dictas dominas regina 
di grotia Anglia, &c. ſerto. E bor. ¶ Nicholaus epiſcopys Ceftri- 
enſit Richardus Piers armiger, et Richardus Scroope clericus ſum- 
moniti furrunt ad reſpondendum domino regi et dominae reginat 
nunc de placito quod permitiat ipſes dominum regem et deminam 
reginam pr acſentare idoncam per ſonam cccliſiae de Bedull quae vo- 
Queen Eliza. ©#f a ad ſuam ſpectat donationem, c. et unde Edwardus Ward 
beth ſeiſed in miles attornatus ditiorum domini regis et dominae reginas nunc ge- 
2 3 neralis qui pro eiſdem domino rege et domina regina in hac parte 
church of ſeguitur pro praadictis domino rege et domina regina dicit, gud 
Bcdall, domina Elizabetha nuper regina Angliat fuit ſeiſua de advocations 
ccᷣccleſſas prasdictae ut de uns groſſi per ſe ut de feods et jure in jure 
14 Feb. 12 coronas ſuae Anglia, et ſic inde ſeifita exiſiens ad eccleſiam illam 
Tin preſented acantem per literas ſuas patentes ſub mog us figills ſus Anglia: f. 

yias by her a . : , 
I-trers patents,  gillatas gerentes datum apud Wifimonaflerium in comitatu Middlt- 
Prout patet by ſgxias decimo quarts dis Februarii anno regni ejuſdem nuper rigi- 


the inrylment 


of the letters Mar duodecimo prarfentavit guendam Fohannem Tyms clericum ſuum 


/ % £4 J 


| potent in ppout per recordum irrotulamenti dictarum literarum patentium ia 
vr curia cancellariae dictarum domini tegit et dominas reginat nunc 
— ap Wiftmonaſlerium pracdictum remanens plenius apparet, qui 


quidem Johannes Tyms ad pr aeditlam pracſentationam proaefatae 
nuper reginae fuit admiſſus inflitutus et induttus in codem temport 
patis trmpore dictas nuper rrginae, praediftaque nuper regina di 
auvocation- eccliſias prardiftae. ut pracfortur ſeiſita exiflenis, 
The queen died ;, . 4 - N 
ſelled of the ad- dem nuper regina poſira apud Wiſtmonaflerium pracdictum di 
wowſon ; by tali flatu ſue de et in advocatione ecehfiae prusdiqtas ut pracfertur 
Pwr ſriſun obiit. poſt cujur quidem nuper reginar*mor tam advocatis tc 
James I. who leſlie pracdittae deſcendebat Jacobs nuper regs Angliae primo, per 
was ſeiſedin = guod pruadictus nuper rex Jacobus primus fuit ſeiſitus dr adveca- 
grols. arch lion ecelefiar pratdiclos ut de uno grofſs per ſe ut de feade ui jurt 
| became void by in jurs coronas ſuas Angliar, et fic inde /eift exiflente, eccleſja 
the oath; of ardifta vacauit per moriem praadicti Johannes Tyms, per quid 
Tyms. pr . : , 
Jaures J. idm nuper rex Jacobus primus ad etclefiam illum fie vacant 


13 Joly pon literas ſuas patentes ſub magno figille ſus: Gngliae figillataz gi. 
19 regnis Jobs nen datum apud W:/\monafterium praeditlum decims tertio dit 
Willey © Fulii anno regni ejuſdem nuper regis ere primi Ang lias, Ge. 
licimo nono pracſeniavit quendam Jebannem Wilſon ſacras the- 
logias profeſſorem clericum ſuum, prout per recordum * 


* 


P 
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menti diftarum literarum patentium ultimo mentionatarum in Rrx 
prasdilta curia cancellariae diftvrum domini regis et dominae re- 3, 1 
ginae nunc apud Il iſi monuſlerium praedictum remanens plenius CMH. 
apparet, gui quidem Fobannes Wilſan ad praedictam pracſent- 
tionem prasfati nuper regis Jacobi primi ſuit admiſſus, inflitu- Who was ad- 
tus tt indutlus in eodem tempore pacis tempore dicli nuper regis tied, &c, 
Jacobi primi, praediflogue nuper rege Jacob primo de advoca- 
tions eccliſias praediftae ut praefertur ſelſito exiflente, idem nuper 
rex poflea apud Il aſimonaſlerium praucdictum de tali flatu ſus 
inde ſeiſitus obiit, poſt cujus quidem nuper regis Jacobi primi James I. died. 
mortem advuocatio eccleſiae praeditae d:ſcendebat Carols nuper regi Whereby the 
Angliae primo ut filio et haeredi prasdicti nuper regit Jacobi 2 
primi, per quod praediftus nuper rex Carolus primus fuit Charles . 
ſeiſitus de advocatione eccleſiae pracdictas ut de une groſſo 
per ſe. ut de feeds of jure in jure coronae ſuar Angliae, The church 
at fic inde ſeifito cxiſlente, eccleſize pratdicta vacavit per mortem — — ot 
praedifti Jobannis Wilſon, per quod idem nuper rex Carolus Wilſon, 
primus ad eccleſiam illam fic vacantem per literas ſuas patentes 
ſub magno ſigillo ſuo Angliae figillatas gerentes datum apud I. K. Charles 1, 
monafterium ſexta die Martii anno regni ejuſdem nuper regis 10 Mar. — 
Caroli primi decimo pracſentavit quendam Henricum Wickham 5,8", rent 


Dr. Hen, 
ſacras theolrgiae profeſſarem clericum ſuum prout per recordum Wickham, 


irroiulamenti diftarum literarum patentium ultimo mentionata- 


rum in praedifia curia cancellariat dictorum domini regis et 

deminae reginae nunc apud Wiſftmonaſlerium remanens plenius 

apparet, qui quidem Henricus Wickham ad praedifiam pracfen- yg. d. 
tationem praefati nuper regis Careli primi fuit admiſſus, infli- mitted, 

tutus et induftus in cadim tempore pacis tempore dicti nuper regts 

Careli primi, proedifloque nuper rege Carols primo de adveca- 

tone eccleſiar prardictas ut ' pracfertur ſeiſito exiſtente, ectlefia' 

pracdica vacavit per mortem prasdicti Henrici Wickham, quad- 3 
gue quidam Johannes Piers armiger ad eandem eccleſtam fic va- — by 
cantem, jus pratſentandi non habens ad eandem, ſed yſurpands the death of 
ſuper dominum nuper regem Carelum primum, proeſentavit 1 
guendam Willelmum Metcalfe clericum ſuum, gui ad pr acſenta- john Piers by 
tionem praedichi Frhannis Piers fuit admiſſus, inflitutus et in- vſurpation upon 


| duttus in eadem, poſlaagus pracdictus nuper rex Carolus primus de ng pre- 


; E ſeated Wiliam 
de adwicatione-ecclefuae praediftae ut praefertur ſriſitus exiflens Metcalfe. 


opud Wefimonofterium pracditum de tali flatu ſus inde ut prac- 
fertur ſeifitus obiit, poſt cujus mortem advecatio ecclefiar prat- —_ 2 8 
diftae deſcendebat Carole nuper regi Angliae ſecunds ut fiito et Charles I. dies. 
baeredi prasdicbi nuper regis Curoli primi, per quid pracdictus 
nuper rex Carolus ſecundus feifitus fait de advecatione tc- m_ — 
elefiae prasdichas ut de uno grofſs per 'ſe ut de frods ot jurt in ſeends to 
Jae corona ſuas | Angliar, et fic inde ſeifito 2 eecle. Charles II. 
i Pi aadieta vacavit per mortem prasdicti Willelmi Mitcalfe, Ty, church 
per gad praediftus nuper rex Carolus ſecundus ad tc- void by the 
clefiam illam fie vacantem per literar ſuas patentes ſub magne 4*%%h of Met- 
Sigilla ſus Angliae fogillatos gerentes datum apud imena- — 
Aerium vice/ſimo eftave die Auguſti anno regni ejuſder nuper Charles 11. 28 
regs Carli ſecundi duodecimo prarſentavit quandam Petrum hag; Eg 
U 3 Samwaye! 1 * 
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— Samwayes ſacras theolegiar profeſſorem cler icum ſuum, prov pro 
Diner of Tecordum irrotulamenti diftlarum literarum patentium ultimy 
enger *. munlionalarum in praadidla cur ia cancellariar dictorum domini 

Who was d. it et diminas reg inas nunc apud Wifhmonaflerium prardiflum 
mitted, be Lamanens plenius apparet, qui quidem Petrus Samwayiy ad 

o prasdietom prarſentationem pracditti nuper regis Caroli ſicundi 

ſuit admiſſur, infltutus e induttus in radem tempore pacis tem- 
port difli nuper regis Caroli ſecundi, prarditioque nuper rege Carlo 
Charles 11, dies, facunds ds advecationie ecclefine praedictas ut prefer tur je ſito ex- 
ents, idem nu per rex Carolus ſecundus pefiea apud 1/1)imonaſ- 
ewhereby the ad- forium praadiclum de tali latu ſus inde ſeifitus oblit, poſt cujus 
heyy rok wi mortem advecatia eccleſiar prardittar diſcendobat Facobo nuper rigi 
fecundi, per guod prasdictus nuper rex Jacobus ſecundus ſuit ſri- 
tus de advecatione eccltfias prarditlae ut de uno greſſi prr /e ut 
ds feodo ot jure in jure coronas ſuas Angliar, qui guidem nuper 
Jones II. abdl- 2 Jacobus ſacundus de aduocatians prasdicla ut pr a fi- tur ei. 
? tus de regimine hujus regni Angiiar ſe demiſit, per quod advacatis 
Whereby. the Sraedidta eiſdem domine 1 egi et diminas reginas nunc devenit, 
— per quod iidem drminus rex et domina regina nunc ſuer unt it 
and M, adbuc «xiflunt ſuf de advocatione ecclefiar prardiftar ut de un- 
4 be. £790 per fe ut yu et jure in jure corona ſuar Ang liae, el 
comes void by ic inds ſeiſilis rxiflentibus, ecclefia prasdicta vacavit per mot tin 
the death of ay; whereupon it belongs to the king and queen to 
Jamwayes, preſent, and the defendants hindred them, 8. 
The biſhop claims nothing but an ordinary, therefore 
judgment is given againſt him with a ceſſet executio, &c. 


The deſendant Piers confeſſes by his plea, quod ben it 
verum eff, that Charles was ſeiſed of this advowſon in groſs, 
and that he preſented Dr. Henry Wickhom his chaplain; but 
he farther ſays, that Charles I. being ſeiſed as aforeſaid, by 
his letters patent dated the nineteenth of J 14th of his 
reign (which he pleads with a profert in curia) ex ſpeciali 

ratia t nere motu granted the ſaid advowſon Willis 

heaxton tunc armigero poſiea militi, to him and his 2 
virtue whereof Theaxton was ſeiſed in groſs, and being 
ſeiſed the church became void by the death of Wickhan; 
whereupon Fohn Pier: father of the defendant, not havin 
"ny right, but upon uſurpation upon Theaxton, preſente 

illiam Mritcalfe, who was inſtituted and inducted, upon 
which Piers became ſeiſed of the advowſon in groſs by 
uſurpation, and William Theaxton, then being created 
knight, releaſed to Piers and his heirs all his right, intereſt, 
c in the ſaid advowſon ; that Piers being ſeiſed in fee 
died, whereby the advowſon deſcended to the deſendant 


Richard Pitrs as ſon and heir, whereby he was ſeiſed in groſs, 
and being ſo ſeiſed, the church became void by the death of 


Mucafr, 


Anglia ſacunde ut fratri et haeredi praedifti nuper regis Caroli 
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Metcalfe, and continuing void for a year and a half, King 
Charles II. preſented Dc. Samwayes by lapſe, who was inſti - 
tuted and inducted ; that Dr. Samwayes is dead, upon which 
the defendant preſented the other defendant Scroope I who is 
alſo ſince dead] and then he traverſes, ab/que that 
Charles I. died ſeiſed. 


The defendant Scroope pleaded the ſame plea, 


The attorney general craves cer of the letters patent, 
which being entered in harc verba, recited that Queen £li- 
zabeth by her letters patent dated the 20th of February the 
thirteenth of her reign inter alia granted to the earl of 
Warwick and his heirs the manor of Bedall and other lands 
late the poſſeſſions of Simon Digby attainted of high treaſon, 
with all meſſuages, &c. and among other general words, 
omnes advocationes et jura patronaius ecclefiarum in Bedall, et 
alia ditto manerio de Brdall ſpectantia vel quaquomode pertinen- 
ia; then the letters patent recite, that King James I. the 
eighteenth of Augu/t in the ſeventh of his reign granted the 
rent reſerved by the patent of Queen Elizabeth to Sir Chriſ- 
nber Hatton and Needham ; and then they recite, that all 
theſe premiſſes by good and ſufficient aſſurances were veſted 
in Sir William Theaxton; then king Charles I. confirms 
to Sir William Theaxton and his heirs the ſaid manor of 
Bedall and the rent, and all advowſons appertaining to the 
manor j cumgque prardittus Willelmus Theaxton virtute praedic= 
tarum literarum patentium eidem comiti Warwick de praemy 
ut pragſertur faflarum advocationem eccleſie de Bedall pracdic- 
tam, vel jus pracſentandi ad ecclefiam illam ſecundum tenorem et 
intentionem earundem literarum patentium habere clamat fibi 
haeredibus et afſignati; ſuis ; and foraſmuch as we beſore this 
time preſented one John Wilſon to the ſaid church of Brdall 
by lapſe, and afterwards the church being void by the death 
of Wilſon, we preſented Dr. Wickham pleno jure z and then 
they recite, that Theaxton to recover his right and preſenta- 
tion ſued a guare impedit againſt the biſhop of Cheflor and 
Witham, in which iſſue was joined; but that afterwards 
am agreement was made between Theraxton and Wickbam, 


that Theaxton ſhould deſiſt from his ſuit, and permit Dr. 


Wickham to enjoy it during his life, and afterwards Theaxton 
and his heirs ſhould preſent as often as the church ſhould 
be void z and the king recites that he was informed of this 
agreement by Dr. Wickham his chaplain ; no: igitur volentery 
that the (aid preſentations of Wilſen and Wickham, or of 
either of them, or their inſtitution and induction, ſhould 
not 'prejudice the lawful right of Theaxton and his heirs, to 
preſent to the ſaid chuch for the time to come 3; intentioque 
Te ulterius —_— That Pheaxton his heirs and affigns 
— freely ind peaceably enjoy the advowſon of the Raid 

urch ſecundum tenorem t vrai intentionem pracdiclarum 


Us, littrarum 


4 


Rex 
VP. 
Bienoy of 
Cutter, 


__ literarum patentium per praedidam nuper reginam Elizabetham 
Bister of Praeſato comiti Warwick ut yraefertur confeftarum, aligus de- 
ener. fefluſeu aliquidus defectibus in eiſdem literis patentibus non ol- 
antibus; ſciatis igitur, quod dedimus et conceſſumus advocatio- 
nem praedittae eccleſiae de Bedall, necnon medietatem advoca- 
tionis illius accieſtaa, ot totum jus, titulum, et clameum, gudecun- 
r Sc. quae quoviſmodo habemus, ves habere poterimus, to the 
id advowſon; then follows a general non r of the 
omiſſion of the mention of the true value or of any former 

grant, So. | \ 
The traverſe of The attorney general after this cer of the letters patent 


Gs demurs, and ſhews for cauſe, that the defendant Piers has 


by an inconſiſt not ſufficiently induced his traverfe. The defendants join 


ent title, Vide in demurrer. And in the common pleas judgment was 


— given for the king and queen by Trey chief juſtice, M. 


G. 20. 2d. Ed. will, and Powell ſenior, juſtices. Upon which error was 


vol. 5. P. 12, brought in B. R. and this caſe was argued by ferjeant Pem- 
"And, aq ph berton and = for the plaintiffs in error, and by Mr. 


advowſon is not Place and the attorney general for the king; and afterwards 


eee ſolemnly argued on the bench, in this term by all the 


traverſe that he judges; and two points were made in this caſe. 
died ſeiſed. 7 þ N 

The truth of an immaterial allegation is not admitted by pleading over. 8. C. $alk. 360, 5 Mad. 
297. Semb, acc. Salk. 97. Str. 298. and vide ante 18. H. Bl. 62. Com. Pleader. Q, 6. ad. Ed. 
vol. 5. p. 139- 63126 1 Sy | 

In a quatre impedit the exact period in a particular reign when a man was ſeized or preſented, 
is immaterial. 8. C. Salk. £60. 5 Mod. 297. | ; At 

Letters patent may be pleaded in the court in which they are enrolled without a profert, D. 
acc. 5 Co. 74 b. But not eliewbere, Sed vide Ford v. Burnham. Barnes 4to. Ed. 340. Doug. 
215. 1 Term Rep. 149, 150. % . a 5 

Upon oyer every intenument muſt be made in favour of the inſtrument produced, Vide Cro. 
Jac. 679. fl. 1. re | 
- Under a grant from the crown of all advowſons »ppendant- to a manor, an advowſon in groſi 
will not paſs, Vide Moor. 45. Hob. 323. 2 Mod 2. : 

Though it has the reputation of appendancy. | 

Dropping a quare impedit in favour of à perſon preſented by the king without the king's 
knowlecge, is a good conſideration for a grant trom the crows, though the plaintiff had in 
ſtrictneſs no right to the preſentation. | | 

Words expreſſing an intent that the patentee ſhall enjoy the ſubject of it at all events, will make 
a patent of confirmation operate as a grant de novo, 8. C. 5 Mod. 297. R. acc. 8 Co. 166, b. 
See alſo 8 Co. 167. a. 1 Mod. 19g. - 

A falſe recital in ah immatejal point, wi'l not viriate the king's grant. D. acc, Lane 95, 10g. 
2 Co. 44. b. Vile Heb. 203. 223. 1 Co. 43- . 6 Co. 55. b. ante 50. 

Unde: a patent from the town, reciting. that the patentee claim=d an adyowſon under 4 
former patent, that the crown had notwithſtanding afterwatds preſented once by lapſe, and then 
pleno jure ; that the patentee hid upon the latter p / eſentation brought a quare impe4it to recover 
his right and preſentation, and dropped it on an agreement with the perſon preſented by the 
crown that ſuch jerſ»n ſhould enjoy during his life, and that f om thenceforth the preſen ation 
ſhould belong to thr patentee and his heirs ; of which agreement the crown had afterwards been 
informed, that the c:own was unwilling that its preſentation ſhould prejudice the patentee's laws 
ful right, and inter,ded that be ſhould enjoy the advowfon accor ging to tne true intent of the forme? 
patent, any defect therein notwithſtanving, and granting the advowſon de novo, with eil the 
cl-im and title of the,crown thereto, the patentee ſhall have the adyowſpn, thoug" it did not 
paſs under the fiſt patent. 0 

The validity of one patent cannot be decided upon from the recits! of it in another. x 

A man may take by the addition of kcight, though he js really no knight. $. C. 12. Mod. 
1785. 187 Carth. 440, 441. Salk, 560. 3 Salk. 236. Hult 493, mb. cont KRro. Grant. 
50. D. cont. arg. 4+ H. 6. 1. b. Vide 1 Bulftr. 21. Cro. Jas 240. Litt. Rep. 181. 297+ 
223. W. Jon. 215+ Cro. Car. 271, Hoh. 4296 2 Sf 
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x. If the letters patent of king Charles I. paſſed the 
advowſon to Sir //illiam Theaxton and his heirs. 

2. If the grant ſhewn upon the cyer can be intended the 
ſame grant with that which was pleaded. 

And as to the firſt point Turton juſtice argued, that the 
letters patent of Charles I. could not paſs the advowſon to 
Sir William Theaxton and his heirs. I 

And hg ſaid, that he would conſider the caſe abſtracted 
from the letters patent. 

And ſecondly as it was upon the record with them. 

'And 1. he was of opinion, that if the defend ant had not 
pleaded theſe letters patent with a profert in curia, as he had 
no need to do, Cro. Fac. 317. that then the plea had ſuffi- 
ciently confeſſed and avoided the plaintiff's declaration, and 
the alledging of the grant to Theaxton in fee had been a good 
inducement, to traverſe the dying ſeiſed of King Charles I. 
Jenes 11, 12. Winch. 13, 14. £ 

2. He was of opinion, that this advowſon ought to be 
taken as an advowſon in groſs. 1. Becauſe the king has 
declared that queen Eliaabeth was ſeiſed in groſs, which the 
defendant has'not denied, but has admitted it. 2. Becauſe 
the defendant has not only admitted it, but he has alſo, con- 
ſeſſed it; for he ſays quod bene et verum e, quod Carolus 
primus devenit ſerſjtus modo et forma, as is ſpecified in the de- 
claration, and in the declaration it is ſhewn, that the queen 
was ſeiſed in gre ſs; ſo that it is as full a confeſſion, as if 
he had confeſſ:d it in terminis. 3 It muſt be in groſs, be- 
cauſe if it had been appendant, it would have paſſed to the 
earl of Warwick by the letters patent of the queen, and then 
the queen had not died ſeiſed of it, as is alleged in the de- 
claration, | | | 

2. He conſidered the caſe as it was upon the record to- 
gether with the letters patent, and in that conſideration two 
nnd ariſe, : * | 

1. if the advowſon paſſed by the letters patent of queen 
Elixabæh to the earl 221 oi - 


2. If not, yet if it paſſed by the letters patent of king 


Charles I. to Sir William Theaxton, 
And as to the firſt he was of opinion, that this advowſon 
did not paſs to the carl of /Yarwick by the letters patent of 


-. 


the queen; 1. Becauſe the queen was ſeiſed thereof in 


groſs, and ſhe grants it as appendant, and ſo ſhe was de- 
ceived in her grant. 2. It does not appear that the queen 


intended, that this advowſon ſhould paſs ; for it is com- 


priſed only in the general words advecationes et jura eccleſia- 
rum, &c. And probably if the queen had intended, that 


this advowſon ſhould paſs, the church being of great value, 


ſhe would haye granted it by expreſs name, . 
Odjection. It ſhall be intended to have been 


the record, 
2. Admit- 


Anſwer. That intendment cannot be admitted againſt - 


297 
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Rzs 2. Adinittiog that ie did not paſs by the letters patent of 
Riener of the queen to the earl of Warwick, then if it paſſed by the 
CuzsTxz. letters patent of king Charles I. to Sir Villiam Theaxton. 

And he was of opinion, that it did not. 1. Becauſe upon 
conſideration of the recital'df the letters patent it appear:, 
that the king's intent wis only to confirm the old title of 
Sir William Theaxton, and hot to give him a new title, but 
that he would have ſuch eſtate' as the earl of /Yarlvick had 
of the grant of the queen. For the clauſe in which the 
grant is contained is not independant of the precedent clauſe, 
but is coupled with it and the recitals by the illative con- 
junction igitur. 2 Bræum 232. And in effect the deſign 
of the king ſeems to be only to prevent any prejudice that 
his preſentations might have done to Theaxton's title under 
When the king the earl of Warwick. 2. One ought to take care that the 
bs r king be not deceived, for when he is deceived the grant is 
"Hide Lane, 109. void. 5 Co. 93. b. 1 Co. 43. 4. b. Lan, 75. 2 Roll. Ar. 
' 3 Leon- 11g pl- 188, 189. 17 Vin, 98. to 108. Nom here the king is de- 
770, 2 Mod. ceived, for the king imagined, that Theaxton had a right to 
4 = S, the advowſon, when in truth he had none at all; and theore- 
Dig. Granr, G. fore the grant founded upon ſuch falſe conſideration is void. 
551 3 b. 449, Beſides, that a falſe recital in letters patent will render the 
450. king's grant void, Heb. 203, 204. Now it is recited in 
theſe letters patent, thit Theaxton claimed, &c. which ac- 
cording to (a) 2 Co. go. ought to be intended a lawful 
claim; whereas it appears before, that he had no title to the 
advowſon ; and for this cauſe the grant is void. 3. No no- 
tice is taken in any of the letters patent, that this advowſon 
was in groſs; and therefore that yitiates the grant. And 
for theſe reaſons he concluded, that the letters patent of king 
Charles I. did not paſs the advowſon ue Sir William Theaxton 
and his heirs. EE rats ad 
But againſt this it was argued by Holt chief juſtice, and 
Rokeby juſtice, that this grant of Charles I. was good. And 
Hott chief juſtice ſaid, that the principal ground upon 
which the judges of the common pleas gave their opinion 
was, that they took it as admitted, that this advowſon was 
in groſs in the reign of queen Elizabeth at the time of the 
grant to the earl of JYarwick. | F 
And as to that he was of opinion, that it is not admitted 
upon this record, that quten Elizabeth was ſeiſed in groſo 
at the time of the grant to the earl, 
2. Admit that it was then in groſs in the queen, yet he 
_ was'of opinion, that it paſſed by the letters patent of Charks 
I. to Thea#toi. ers we: Kh OPT Wh 
As to the firſt; the caſe is thus. The attorney general 
declarts that queen E/izabeth 14th of February, 12th of 
her reign, was ſeiſed of this advowſon in groſs, and then 
preſen a wr Powe by the inrotment of the letters patent 
in chaticery nit apud Weftniinaterium remanens plenius ap- 
(e) Ian find nothing in 2 Co. go, to warrant this quotation. 1 
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paret. Now though the deſendant admits Charles I. to have 


been ſeiſed of this advowſon in groſs by deſcent, and con- 
ſequently that queen Elizabeth was ſeiſed in groſs of it at 
ſome time of her reign ; yet he does not admit it at the 
preciſe time of the 14th of February, 12 of her reign; 
becauſe the alleging of the time and day when queen 
Elizabeth was ſeiſed in groſs is ſurpluſage and immaterial z 
for it is ſyfficient to allege general ſeiſin in a guare impedit 
in time of peace in the reign of ſuch a king. Then though 
the defendant does not deny a thing, yet he admits by it 
only things materially alleged, but he does not admit things 
immaterially alledged. "Then if he has not admitted the 
ſeifin in groſs, and preſentation of Tyms 14th of February, 
12th of the reign of Elizabeth ; then the advowſon may 
have been appendant to the manor of Beall at the time of 
the grant to the earl of Marwicl, and ſo might well paſs 
by the letters patent. The time of the ſeiſin and preſen- 
tation is nat traverſable, and all the precedents never al- 
lege the day of the ſeiſin or of the preſentation. Then 
if it is ſo immaterial, that one cannot deny it, the 
not denying it will not amount to an admittance, 
Beſides, that nothing that is immaterial, though it be 
admitted, will amount to an eſtoppel. If the defen- 
dant had ſhewn another title in his plea, and had traverſed 
the preſentation of Tyms, modo et forma, and it had ap- 
_ peared upon the evidence at the trial, that. the queen had 
preſented in the 43d year of her reign; that would have 
maintained the iflue, and the verdict muſt have been a- 
gainſt the defendant, In actions of treſpaſs and battery, 
where it is, neceſſary to ſhew a time in the declaration, 
evidence of a treſpaſs at any other time before the aQion 
brought will maintain the iſſue. A. fortiori in this caſe, 
where there is no need to allege a time; ſo that it would 
be very unjuſt, to conclude à man by his admittance of a 
thing which he could not traverſe, or if he could, is not 
material to be proved. And though it is an admittance of 
a ſeifin in groſs in queen Elizabeth in ſome time of her 
reign, yet there was time enough in her long reign for 
uſurpations after the letters patent, by virtue of which ſhe 
might have preſented Dns. 2. There is art here in the 
pleading of the inrolment of the letters patent of preſen- 
tation in chancery, for they thought that they could not 
be denied ; but that is of no ſignification, for if the let- 
ters patent are inrolled in the ſame court where the plea 
is, one may plead them without ſhewing them, but if they 
are inrolled in another court one cannot plead the inrol- 
ment, without making a profert of an exemplification of 
them under the great ſeal.” Now if the declaration had 
been without artifice in the ufual manner, viz. in the time 
of peace, &c, and the defendant had pleaded as he has 
done here upon cer of the letters patent, it had 1 
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good title for the defendant, becauſe the defendant would 
not be obliged to aver that this adyowſon was appendant, 
for the contrary, viz. that it was in groſs in the queen at 
the time of the grant of the earl of J/arwich, would not 
appear; and all things upon oyer ſhall be intended to make 
the grant good, if nothing to the contrary appears. 


2. Admit that it was not appendant at the time of the 


grant to the earl of Farwick; yet he was of opinion, 
that this advowſon paſſed by the letters patent of king 
= BY. him, the grant is full and expreſs. | 
2. No ſuggeſtion in the patent is falſe unleſs that which 
ſays, that Wilſon was preſented by king Charles by lapſe; 
nor it is ſaid, that the adyowſon paſled by the letters patent 
of the queen. | | 

\ here it is ſaid that Theaxton claimed it by virtue of 
the patent of the queen, that muſt not be intended lawful 
claim ; for if a man claims an advowſon by colour of a void 
patent, and the king preſents, and afterwards in conſi- 
defation that the other will permit his clerk to enjoy during 


dis life, the king grants the advowſon to the other and his 


heirs, and the other permits the king's clerk to enjoy it 


y 25 his life ; it is a good conſidetation, and the patent is 


. 


ObjeRion. It is (aid in the recital of the patent of Chorle l. 


that Theaxton ſued a guare impedit, to recover ſuam pr agſinta- 


tio nem. 8 
"Anſwer. That is only the ſuggeſtion of the writ. 

4. It is ſuppoſed and admitted by the letters patent of 
Charles 1. that tbe patent of Elizabeth might be void, yet the 
King declares, that it was his true intent, that Theaxton and 
dis heirs ſhould enjoy it notwithſtanding any defects in the 
letters patent, and then proceeds to the abſolute grant oft 
advowſon to Theaxton and his heirs. There are ſtronger 
caſes, where the intent of the king has been to confirm 
letters patent that were void, yet if his intent has alſo ap- 
peared, to grant the thing de nove, the letters patent have 
been adjudged good and the grant alſo, Hil. 23. & 23 Gr. 
2. in ſcaccaris in the time of chief baron Hale, the caſe be- 
tween Atkyni and Holford was thus; king Edward 3. by his 
letters patent, reciting that king Jahn had by his charter 

ranted to the abbot and "convent of Thifllewsrth returns 
cuium, and reciting that it bad been found by · inquiſition, 
that the abbot and convent uſurped the franchiſe of the 
crown, To that the franchiſe was reveſted in the crown; 
firſt Edward III. confirms the charter of king John, and 
theo goes on and grants to the abbot and convent returna 


 brevium; it was agreed in that caſe, that the charter of 


king John was void; and it might have been objected, 
that King Edward III. efteemed the charter of king Jeba 
good, and (hat the inquiſition was falſe, and therefore ©: 
nt inieude 


intended only to make reſtitution of the franchiſe that was Rex 
reveſted in the crown; but it was adjudged, that though Ds, — 
the grant of King John was void, yet the grant of Edward Cera. 
III. was good, becauſe the intention of the king appeared 
to paſs to the abbot and convent the returna brepium. 
this caſe he cited as a caſe in point. 
Odjection. This clauſe is qualified by the 2 | 
rem it veram intentionem literarum patentium of the queen, Cc. 
Anſwer, That intent is not to be underſtogd of that which 
actually paſſed, but of that which was deſigned to paſs z. 
for the patents of Charles I. ſuppoſe a defect in thoſe of 
the queen; ſo that it is not conſtrued a legal intent, but 
2 moral intent. If this advowſon at the time of the queen's 
grant had the feputation to be appendant, the queen might 
well have intended to paſs it, though in ſtrictneſs of law if 
it was in groſs it could not pals, A manor in reputation 
may paſs by the name of a manor in grants, between com- 
mon perſons, 6 Co. 63. a. 7 b. though perhaps the law 
may be otherwiſe in the caſe of adyowſons. If a man ſeiſed If an appendane 
of a manor to which an advowſon is appendant, mortgages 33 out 
the manor in fee, excepting the advowſonz if the money the prive? © 
is paid at the day, the advowſon is become again appen- on the forfeiture 
dant ; but if the money is paid after the day, it will have bop — 
the reputation of appendaney, but in truth it is not appen- is deſtroyed, > 
dant. It might be that this advowſon was appendant be- 8. P. 3 Salk. 
fore the queen preſented Tyms, and was then ſevered, but — 2 
retained afterwards the reputation of appendancy; and if 
in this caſe the grant was of the manor with the advowſon 
appendant, this reputation might be ſufficient to juſtify. . 
the intent of the letters patent, that it was intended to be 
paſſed. Beſides, that in this caſe it does not appear, that | 
there was any other advowſon but Beda/l appendant to this 
manor, which is a foundation of a very ſtrong preſumption, 
. of the queen's intent to paſs it, He ſaid farther, that be 
had ſearched in the hiſtory of this church, and it ſeemed to 
him, that it was appendant to the . manor at the time of 
Queen Elizabeth's grant. See Co. Bntr. 477. J. tit, quare 
imp.” pl. 1. It appears, that this advowſon was appendant 
to this manor in the time of Edward III. afterwards a man 
was ſeiſed in fee of the manor of Bidall, to which.this ad- 
vowſon was appendant, and it deſcended to two copar- 
ceners, foithat then it was appendant by turns, one time to 
the one 57 and the other time to the other. moiety,z . 
one moiety of it came to the lord Lovel in fee, who was at- 
tainted bf-treaſon id the time of Henry VII. by which 
Henry VII. was ſeiſed of it In fee ; afterwards Henry, VII. 
gave this mbiety to the Anceſtor of Digby in tail, from 
whom it came to S/ Dighy, who in the time of queen 
Elizabeth committed treaſon, and then the church became 
e ee hd Nom. Ow: eee 
; 0! Sect. 1 .1 tainted, : 0 
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puts the parti- 
cular tenant out 
of poſſeſſion of 
an appendant, 
the appendancy 
will revive when 
the particular 
eftate deter- 
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tainted: ſo that 'the cafe i thus'y tegant in tall of a ma- 


nor, 'tb/whithear-advowſon.is appendant, reverſion to the 


queeſ in fee ; tenant in tail commits treaſon, then the 
queew in reverſion uſurps, by this the advowſon is in the - 
queen i gfroſy afterwards tenant in tail is attainted, the 
advowſon is become appegdant again; for the appendancy 
was nor deſttvyed by the” ufurpation, for though it was 
ſevered from the eftare rail, yet it was not ſevered from the 
foe; them by the attaindet the eſtate tail is wholly extinct, 
and the queen is ſeiſed in her reverter. As if thete is te- 
namt᷑ for ſiſe of u wanor to which an ad owſon is appendant, 
the tevetfion in ſee to A. A. uſurps upon the tenant for 
lifez' the adVvowſon is become in groſs, but if the tenant 
for life dien, it is become appendant again. Hob. 323, 
Sir William Elvis's cafe. So that though the queen might 
have/beenſeffed in groſs, when ſhe preſented Im, yet the 
advowſor night haye been appendant at the time of the grant 
tothe earl of Muriel. And the ſurer way here to have come 
to the right, had been to have taken iſſue upon the traver- 
ſes; and not td have laid ſnares to trap men $ rights, which 

wectibn. There” is 4 falſe ſuggeſtion, that king 
Churin I. preſented Mon by lapſe, where in truth king 


| Judges vught to diſtourage, 


\ Famer; preſthted him plens jure. 


Anſwer.” Every falſe tecital in a thing not material will 


not vitiate the king's grant, if it appears that it was his 


intent to grant the thing; now here the king would not 
harard the title of Mielbam, and therefore took this means 
to deternmae the controverſi » by the confirmation of Theax- 
ton right," if there was any in him, or if he bad no right, 
to gie chi right. And the conſideration is ſufficient if 
Theurmin had no right, vi the deſiſting from the ſuit, whe- 
ther be hat tight of ſuit or not. And he compated'it to 
1 G. 43. a.” 6 C. 1755 ſurrender of letters patent, Ec. 
Ittis not material to eaxton whether king James I. pre- 
ſetite#'By lapſe, or plino jure ; ind every little miſtake in 


miſtake wif) not an immaterial point will not avoid the king's grant, if the 


intent apped ys, und the ſubſtance is performed. 
apparetit,* N. ace; 1 RGI. Rep: 33. D. acc. 1 Med. 1996. 
— Beſides; if the judges ajudge theſe letters patent of 
Chartir I. void, it will avoid the letters patent of queen Eli- 
zdbith"wiich are not before the court; and one, cannot 
adjudge/fettets patent Voſd, which a pear only by recital, 
Ant farther the lettets,patent of the queen might have. 
werds'$elitrg!' though”'to convey. the advowſon in groſs: 
for the recita} ſays, 525 the queen inter alia granted; now 


9 


it iy be; char t letters patent of the queen contain theſe. 


wotds;wiz? aut exiftentes in Bedall; and thoſe words would 
palſythe*advowſon In grols; and. if that bad appeared in 
evidence upon iffue folhet, the verdict would bave been for 
the t. 1 Med. 195. : 

| Ob e ion 
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Ovjection. The granting part of the letters patent muſt ® AE 
relate to the recitals, Bieuer of 
Anſwer, If it appears by the recitals, that the king has  CuzaTza. 
intent to paſs nothing in which he had profit, but only — nr 
what was detained by concealment from. him, the recital of a patent that 
will quality. the general words of the grant, becauſe. it = — means 
appears that his intent was not to diminiſh the revenues of igt cencesled 
the crown., But if there are words in the grant, which from him, the 
ſhew that the king intended to, paſs the land, although it 7*cita! Ball con> | 
was not concealed, the grant will be good-to paſs the land ,,,.q, Lon 
which was not concealed, Hardr. 231. pl. 7. And for. patent. 8. F. 
theſe reaſons he was of opinion, that this advowſon palled — 
by the letters. patent of Charles I. Eyre juſtice declared R. acc. 10 Co, 
that he was of the ſame opinion. But he did not argue 109.4, 
this point, becauſe the, other point which. follows was, as ge ag 
he (aid, an unſutmountable obſtacle. 2 110 contrary intent 
As to the ſecond point, whether the grant ſhewn upon 2 8. F. 
the oyer can be the ſame grant with that which was pleaded, Skins. 663. 
by reaſon of a variance. For the defendant; pleaded a grant 
Willelmo Theaxton tunc armige»o poflea militi, and upon the 
over the grant appears to be Millilno Theaxton militi. Rokeby. 
juſtice was of opinion, that there was a ſufficient demon- 
tration of the perſon, and; that nothing appeared in the 
record to induce the court to intend that Milliam Theaxton 
eſquire and William Theaxton knight were two diſtinct per- 
ſons, but that thay were the ſame perſon z for (by him) 
the dignity does not change the man; and it is only in this 
caſe a miltake in an adverb of time. And as to the ob- 
jection, that if one makes a grant to a man by the ſtile. of 
knight, who is but an eſquire, the grant is void. He an- 
lwered, that it is a maxim, that ueritas . demon/trationis tollit 
errorem nominis. | | 2 
2. (By him) if a grant be made to à man. by the name 
of knight, if he is not a knight, yet the grant is good, if 
it may conflare de perſona. And in Littleton's : 181, 
197, 223. M. Jen. 215. it is the opinion of, all, that the 
miſtake of an addition will not avoid a grant, if it may: 
conflare de perſona. And therefore he was of opinion, that 
W given in the common pleas ought to be re- 
eried, | 10 SQMOSYT 3 cd #485 F 
But Holt chief juſlice, Turton and Eyre juſtices, argued 
againlk Roteby. juſtice: in this point. For by Hoſt chief 
Juſtice, a grant.to William Theaxton eſquire, by the name of 
Hillam Theaxton knights is void; 1. Becauſe knight is A tiele et dg 
part of the name of 4 man; 2. It is a name of (dignity, nity is pmg 


which is part of the name of a man as much a3 2 Grün — 7 * 
14% ly.) But 401 D. us e eg n BU 4-75; N t . 
82 LN = . — i dias 38 1 ak 73.5, 2 Inſt, 594 


'ght j1 a title of dignity, Addiglons, 206, 2 Lak. $9 | C 
gr 494. St tc, g Ob, % Tis, Se 2 is. = . 
ar 20 ky | ' ne. FED 220 & 
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Rex name. 80 chat if a man be tiled of another dignity than 
Biene er that of which he is, it is ill. And as to the demon/iratis 
Curerex, prrſonnrobjetted by Rokeby,” Holt anſwered, that it ought to 

- ea appeaf upon the face of the grant; for otherwiſe the alle- 

gation of the party, that he is the ſame perſon, ſignifies 

nothing. The name of eſquire is merged by the aeceſſion 

of the name of knight, ſo that he who is a knigbt, can 

never be called eſquire afterwards, which is but a name of 

' worſhip. ' 6 Hen. 4. 8. Seid. tit. hon. 683. 9. 

' : ObjeRion, ' Sir William Theaxton might be a reputed 

knight, and not a-real knight ; and a name by reputation is 
ſufficient for purchaſes. * 4 

Anſwer. A knight'reputed, and who is not a real knight, 

is no knight at all, and cannot take by that name. 2 lf there 

was ſuch a reputation, the deſendant ſhould have ſhewn it. 

In all caſes of reputation there-ought to be ſome founda- 

tion for ſuch reputation, which could not be in this caſe, 

It is agreed, that a baſtard in legal underſtanding has no 

father nor mother; nevertheleſs, ſome of them muſt know 

A bafard can- their mother well enough; yet a grant to a baſtard by the 

not take under name of ſuch a woman is ill, unleſs he be reputed the ſon 

of the ſon of of that woman dy all the neighbourhood, not dy one or 

2 particular two; and notwithſtanding that there is a ground in nature 

to raiſe a reputation, for he muſt be the ſon of ſome 

generally reput- woman. But if a man , be' baſtard eigne, becauſe by the 
ed herion. civil law he is mulier, there is a greater foundation for repu- 

Vid e. tation, and he ſhall take by the name of ſon of ſuch'a woman, 

| Vide o Co. 65. a, without a general reputation, -Then in the caſe of knights, 

| heretofore knights were created by great lords as well as 
by the king, but that was ſuppoſed to have been by virtue 
of a charter; but ſince honour is conferred by none but 
the king, there cannot be any foundation for a reputation 
to be a knight. The dignity of knights was in great eſteem 
in the law, 'and great credit was given to them. In the 
trial in a writ of right, the law will not intruſt the ſheriff 
to return the jury, but the panel of the great aſſiſe muſt be 
made by four knights, g ME: 

; ObjeRion. A name of dignity may be ſupported by repu-' 
tation. For ſuppoſe a grant be made to the eldeft fon of 
an earl, by the name of viſcount of ſuch a place, it would 
bee good grake; bas Nd die | 
Anſwer, There is a foundation for ſuch a reputation, for 
| by the law of heraldry the eldeſt ſon of à duke precedes all 
The vided ba /©27ls 37 and conveyancers call them eſquires, commonly 
of due pre-: (known by the name of earls; The ſon of an earl 
coden un er. precedes, barons, . 
Odeon, Gs. Joe. 240, Lord Bwre v. Strighland.,._. 

eldeſt fon Anſwer. The addition of-that'caſe. being of ſuch a + 

* b. nity, as that one perſon only is capable of it, carried ſufl- 
gon. es Bl. cient certainty in itſelf, and therefore was good according 

% to Ce. Lin. 3- 4, which was the reaſon of that caſe, as ap- 

| 85 0 | pea. 
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pears, 1 Bulfr. 21. where the ſame caſe is better reported Rx 

than in Cre. which is extraordinary, that any thing ſhould * 

be better reported in Bulſtrode than in Croke. Cunz 
As to the caſe of the earl of Pembroke againſt Green and 

Boflech, reported in Littlet. Rep. 181, &c. 1 Ce. 172. and 

1 Jones 215. the caſe is miſtaken in 1 Cro. for the iſſue there 

was not upon the grant to V S. but upon the grant of the 

next avoidance. But it is the expreſs opinion of three 

great judges, Dier 299. 6, pl. 35. that if iſſue had been 

taken upon the grant to . S. the iſſue had been for the 

defendaat, Though that ſeemed to Holt chief juſtice 

difficult to maintain, when the verdict had found him to be 

the ſame perſon. But there is no reaſon for the opinion of 

Hutton and Richardſon chief juſtice in Littleton's Reports. 

For if the law were ſo, names would be uſeleſs, for John 

$. is as much Thomas S. as Sir William Theaxton knight is 

William Theaxton eſq. It is true, that there are ſeveral per- 

ſons who purchaſe by the name of Thomas John, &c. who 

were never chriſtened ; but in ſuch caſes thoſe are ſur- 

names only. 2. If reputation might have been ſufficient, 

the defendant nevertheleſs ought to have averred it, via. 

that William Theaxton was revera eſquire, ſed tamen cognitus 

et reputatus a knight. And ſuch an averment ought to bg 

made in all caſes where a man has acquired a reputation 

contrary to the truth of the fact. And for theſe reaſons 

the three judges were of opinion, that this variance was 

ſo great an obſtacle, that they could not eome at the merits 

of the cauſe, but for this defect the plea was ill; and there - 

fore (by them) the judgment in the common pleas ought to 
affirmed, which was done accordingly, Afterwards upon 

error brought in parliament this judgment was (a) reverſed, (s) Sho. Pul. 

without any conſideration had of the opinion of the judges, d 13. 


Britton ver/. Cole. 


$. C. Comb. C hb. s i [ | « 
146. 5 Mod. . 469- arth. 441. 12 Mod. 175 Pleadings poſt. vol, 3. 


T RE SPASS. The plaintiff declares, that the de- A leren freches 


fendant the twentieth of May, 7 Will. 3. at Hanap — * 


8 Gloucefler ſhire took and chaſed forty- three ſheep and two )', land is 
[roy the plaintiff, c. The defendant pleads, that 12 Morag 8. Co 
6. . . . AIK. 395. 
Will 3. a levari facias iſſued out of — ae Mod. ret 4 
an 17. . Is it t 
uind dr. _ — _— thereon are iſſues of ſych land. 3. C. Salk. 5 3 — 
. . . 0 421. g 
r 2 ſold under ſuch writ, 3. C. Salk. 395. 5 Mod. 112. Skinn. 617» 
its » 421. \ | 
N a levari hides againſt the iſſues of an outlaws lands, the ſheriff, bis officers, or any one 
=__ in his or their aid, may juſtify under the writ alone. 8. C. Salk- 408. Vide 1 Lev. 95 
3 — 345+ 376. Bl, $47. Poſt. 733. Bl. 701. Burr. 26 47. 
oy orher perſon can. 8. C. Sutk 408. 1 Ley. gs. 1 Wilf. 376. 
5 under 4 writ and warrant, it is not neceſſary to thew the delivery of the writ 
Ua f. K. acc, 1 Saynd. 298. or of the warrant to the bailiff | 
Fm - 7 © warrant to A. and B. B. and C. cannot act. 8. C cit. poſt. 16431. And if a plea ſets 
2 A. and B. and that by virtue thereof (through miltake) B. and C. did the a 
V by the warrant, the court will not after a demurres and argument permit an amendmzor. 
ol. I, X directed 


* 
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directed to the ſheriff of Glouceflerſhire, reciting that fora. 
much as the late ſheriff of Glouce/terſhire, by virtue of a 
writ of capias utlagatum iſſued out of the common pleas 
_ againſt Francis Creſſet being outlawed at the ſuit of the de- 
ſendant in debt in Somerſetſhire 12 June 5 Will. & Mar, in 
the ſame year 28th December took an inquiſition, which 
found, that the ſaid Creſſett was ſeiſed in fee of lands to the 
value of 55/. per annum, and ſeiſed them into the king's 
hands, prout per the tranſcript of the writ and inquiſition 
returned into the office of the remembrancer in the ex- 
chequer appears; and commanding the ſheriff, that all 
rents, iſſũes, &c. of the premiſes from the time of the ſei- 
- ſure into the king's hands until the 25th of March follow- 
ing, ſhould be by him levied, according to the value re- 
turned by the inquiſition,.&c. ſo that he ſhould have the 
money before the barons of the exchequer, to be paid to 
the defendant, Fc. by virtue of which writ the ſheriff made 
1 precept to Antony Powell, John Oles, and Foſeph Powell, 
commanding them to levy, &c. and becauſe the forty-two 
ſheep and two lambs were /evant and couchant upon the pre- 
miſes, &c. the defendant requeſted Anthony Powell and Foſeph 
Powell to take and chaſe them, Cc. upon which Jobn 
Powell and Joſeph Powell took and chaſed them; which is 
the (ame treſpaſs, c. The plaintiff demurs. And this 
caſe was ſeveral times argued at bar by Mr. Northey and 
Sir Bartholomew Shower for the plaintiff, and Mr. ſerjeant 
Wright and Mr. Keen for the defendant, And now Halt 
chief juſtice pronounced the opinion of the court. And 
the queſtion upon the plea in point of law was, if à man 
- be outlawed, and upon a ſpecial capias ultagatum an inqui- 
fition is taken, and the man's lands ſeiſed into the king's 
hands, and the yearly value returned into the exchequer; 
and then a writ of /evari facias iſſues, commanding the 
ſheriff to levy the yearly value out of the iſſues and profits 
of the land, and by virtue of that writ the ſheriff ſeiſes the 
_ the cattle of a ſtranger, being levant and couchant upon the 
premiſes ;* whether the taking of this cattle of a ſtranger 
be in ſuch caſe juſtifiable? and the whole court was of opi- 
nion, that it was. 1. Becauſe it is within the direct com- 
mand of the writ, to levy that whicn is due according to 
the yearly value, out of the iſſues and profits of the land; 
for cattle levant and couchant. are part of the iſſues of the 
land. Mm. 2. 13 Ed. 1. c. 39. is an explanatory ad, 
and ſays that omnia mobilia ſhall be iſſues, 2 Inf. 45 3nd 
et. lib. 2. cap. 68. hold cattle to be compriſed under the 
word mobilia. And that is not reſtrained to the cattle of 
the owner of the land, but is extenſive to the cattle of all 
men. 2. Becauſe the land is debtor to the king, and that 
makes the cattle upon it liable to this execution. For 
the king ſhould not have this remedy, the pernancy of the 
profits of the land upon outlawry would be very (mall, and 
N a | 22 R 
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it may be would be worth nothing; for then it would be 
in the power of the man outlawed to defraud the king of 
the whole, by letting of the land to paſturage; in nich 
caſe if he could not ſeiſe the cattle /evant and ceuchant upon 
the land, he could not have any remedy againſt him who 
ſhould hire the land for agiſtment ; nor could he have the 
money payable by ſuch contract, becauſe it would be an 
agreement in groſs. If A. being outlawed makes a feoff- 
ment during the oulawry, the feoffee puts in his cattle, 
doubtleſs theſe are iſſues, becauſe the feoffee takes the land 
in the ſame plight as the feoffor had it, but the feoffment 
notwithſtanding is good. 21 Hen. 7. 7. a. But the intereſt 
of the king to take the profits continues notwithſtanding 
the feoffment, though the opinion in 21 Hen. . 
contrary, If iſſues be returned upon a juror, they ſhall be 
levied upon the feoffee, If A. be outlawed, and aliens his 
land before inquiſition taken, the alienation prevents the 
king from taking the profits, otherwiſe if the alienation 
were after the inquiſition found ; and this is the conſtant 
courſe of the exchequer. For the king has nothing before 
inquiſition found upon outlawry as to the real chattels 
but as to the perſonal chattels they are in the king without 
inquiſition found. If then the cattle of a feoffee, &c. may 
be taken for iſſues, why not the cattle of the plaintiff, who 
perhaps is the feoffee of Cre/et, nothing to the contrary 
thereof appearing here? And this plea being in bar ſhall 
be good to a common intent; and if the plaintiff has 
any ſpecial title, he ought to ſhew it. Beſides, ſuppoſe that 


„„ „„ p ] dE is 


cannot reply it in treſpaſs, but muſt have recourſe to the 


if the plaintiff has no right, it would be unreaſonable that 
he ſhould eſcape, when he who had right could not. 


12 Mod. 176. Skinn: 619. 


A 8 


A man cannot infilt upon a right not taken notice of in an ingidon, 
droit. S. P. Salk. 395. Skinn. 619. Comb. 470. 12 Mod. 177. 


Odjection. Cre. Eliz. 431. pl. 38. Anſwer. The caſe 
there is of a fiers facias de bonis et catallis, and not of a levari 
facias de exitibus terra. 
caſe take the cattle of a ſtranger ; though the book ſays, 
that one may, upon ſuch a writ ſeize the cattle of a ſtranger, 


- TT 


4 


nd but not ſell them; which ſeems very ſtrange doctrine, the 
the writ being fer? faciat. 1 # 
of | There are ſeveral ſorts of executions for the king. 1. Ca- 
all þias ad ſatisfaciendum, which takes the body of the debtor. 
hat 2. Fieri ſacias to take his goods, 3- A (a) writ which they 
if call long one, compriſing 4 copias ad fatisfactendum, fieri ja- 
the C145, and extendi facias, But by virtue of that one cannot 
1 leize the cattle of a ſtranger, becauſe that writ does not give 


X 2 any 


— 
12 


* 
3 


the plaintiff has a leaſe from Creſſet precedent to the out-; 


lawry, if it is not found in the inquiſition, the plaintiff 27 
176. 
exchequer, and plead it by way of monſtrans de droit. But 2 bi 


Hardr. 101. 
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Alienation of 
his realty before 
inquifition 
found by a per- 
ſon outlawed in 
a perſonal ace 
tion prevents 
the king's right 
ty the iſſues. 

S. P. Salk. 395 · 
Comb. 469. 

1: Mod. 176. 
R. acc. Raym. 
17. 1 Le. 33. 
Hardr. 101. 

An alienation 
afterwards does 
not. 8. P. Salk. 
ze Comb. 

12 Mod. 
R. acc, 


The realty of 
one outlawed in 
a perſonal ation does not velt in the king till after inquiſition. 8. P. Salk. 395, Comb. 46g. 


His perſonalty does. S. P. Salk. 395. Comb. 469. 12 Mod. 176. Skinn. 619. if 
except by mon trans de 


And therefore he could not in ſuch _ 


Executions for 
tne king. 


1 Vide Gilb. 


xchequer, 2147+ 
to 123. 
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The forfeiture 
of iſſues by not 
ſerving on a jury 
charges the in- 
hericance. S. P. 
Salk, 39 5+ 
Carth. 442. 

12 Mod. 177. 

Vide 5 Mod. 

5 wh Skian. 
618. Comb. 470. 
D. acc. Dr. and 
Stud. Dial. 1. 
c. 22. Dalt. 
Sher. 330. Bro. 
Iſſues, pl. 23. 
or by neglecti 

an office, 2 
Comb, 470- 

Vide Skin. 619. 
A forfeiture by 
ou'lawry does 
not. 8. P, Salk. 
395» Carth. 
442. Comb. 


70. 
de 12 Mod. 
177, 178. 
Iſſues forfeited 
by the lord of a 
manor may be 
levied upon the 
coryholders, 
a c. 2 Roll. 
Abr. 157. 16 
Vin. 514: F. 3. 
The cattleof one 
tenant in com- 
mon cannot 
propetly be le- 
vied on a levari 
faciaz againſt 
= other. | 
. FP. Silk, - 
"Comb. 1 
12 Mod. 178. 
R. acc. Lane, s 
96. 2 Roll. 
Abr. 159. 16 


Vin. 519. pl. 4. 


Nor the cattle 
of a commoner 
on a levari facias 
againſt the te- 

: nant of the _ 
land. S. P. Salk. 
395- Carth, 
442. Comb, 
471, . 

Any cattle le- 
vant and couch- 
ant ma be diſ- 
trained for a tent 

fſtervice, or a rent 

4 charge. Vide 

ante 167. 
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any authority to the ſheriff to ſeize them. 4 A levari facias, 


where the land is the debtor, in caſe of forfeiture of itlues, 


or profits to be taken upon oulawry, and there the cattle 
of a ſtranger may be taken. 'The forfeiture of iſſues 
charges the whole inheritance, therefore if tenant for life ſor- 
feits iſſues and dies, they ſhall be levied upon the reverſioner. 
Becauſe ſerving on, juries being a charge upon landed men 
For the ſervice of the publick, - the whole fee is charged 
with it So if an officer for life neglects his office, by 
which be forfeits iſſues, &. that charges the reverſioner in 
fee. If A. tenant for life be outlawed, and inquiſition 
found, and the lands ſeized into the king's hands, and 4. 
dies; it is a doubt whether the arrears of iſſues ſhall be 
levied upon the reverſioner; becauie the charge at iſes upon 
the particular default of the tenant for life, and not from 
any charge upon the inheritance, as in the caſe of iſſues, 
But if that was the preſent caſe, the plaintiff ought to 
ſhew it; for tenant for life ſhall not be intended dead, 
unleſs it be averred. Iflues loſt by the lord of the manor, 
levied upon the copyholders, &c. As to the caſe in Lane 
96. 2 Rell. Abr. 159. pl. 4. which is obſcurely reported, 
viz. that the cattle of one tenant in common ſhall not be 
taken upon a levari facias upon the outlawry of the other, 
if the eſtate of the other tenant in common be particularly 
found; it is good law, For if a levari facias be to levy the 
profits of a moiety, the cattle of the other tenant in com- 
mon there levant and couchant cannot be taken. For the 
tenant in common which was outlawed can only forſeit 
the pernancy of the profits of bis moiety. But that matter 
of the tenancy in common muſt be intended to be found 
upon the inquiſition, otherwiſe it is not law. For if 4. 
hath land, in which B. hath common of paſture for ſheep; 
A. is outlawed, and the title of B. is not found upon the 
inquiſition ; his cattle may be taken upon a /evari facias, 
until he hath pleaded his title in the exchequer, and hath it 
allowed ; contra if his title had been found upon the in- 


| ies. In 2 Roll. Abr. 159. there are ſome caſes which 


eem to be contrary, but they are not intelligible, As 
2 Roll, Abr. 159. pl. 2, 3. Stafford v. Bateman, The 
ſame caſe with Cre, Eliz. 431. which ſays, that upon 2 
levari facias, the ſheriff may ſeize, but not ſell, 'which is 3 
contradiction, for every levari facias requires a ſale as wel 
as a ſeizure ;, therefore the book is falſe printed, and it 
ought to be a fieri facias, as Cre. Elia. is. Now no lever 
iſſues for a debt againſt the perſon, but where the lands 
debtor. In all caſes where the land is the debtor, the cattl 
of à ſtranger are as well liable, as thoſe of the owner © 
the land; as cattle of a ſtranger levant and couchont 20 
diſtrainable for arrears of a. rent ſervice. So if a neighbour 
cattle eſcape into land, out of which a rent-charge iu 

and are {vant and couchant (there are good authort® 


though 
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though they are not leut and couchant) they are diſtrainable 
for the rent-charge, and the owner ſhall not have them 
again, unleſs he pay the arrears; which is as hard a caſe 
as the preſent caſe, for the rent-charge is againſt common 
right, and commences by the grant of the party. Then it 
is very reaſonable, that the king ſhould have as good re- 
medy as a private man. And for an authority in point 
Halt chief juſtice cited a caſe in the exchequer, Paſch. 
18 Car. 2. between Hadſen and Trodgin or Daobey, where 
Hale chief baron took the ſame difference that is taken 
here, viz. that the cattle of a 5 be taken upon 
a levari facias, contra upon a fieri factasy and Hale then faid, 
that the conſtant practice of the exchequer was ſo; and 
the plaintiff there, ſecing the opinion of the court to be 
againſt him (for the caſe there was the fame with the 
principal caſe here) deſiſted from his ſuit, and ſo no judg- 


ment was given. And in the caſe in 2 Roll. Abr. 159. 


pl. 3. it is ſaid, that it was adjudged contrary at Reading, 
becauſe the cattle were not averred to be levant and con- 
chant. And Rokeby juſtice cited a caſe in corroboration 
of the ſaid opinion between H/rightſon and Reyner, Mich. 
22. Car. 2 Exchequer Rot. 14. which was in point, and the 
court there of the ſame opinion as in this caſe, but no 
judgment was entered upon the roll. And for theſe rea- 
ſons the whole court held the plea good in ſubſtance, 
But then for other exceptions they held the plea ill, And 
the firſt, exception was, that the defendant, not being an 
officer, ſhould have pleaded the record of the outlawry, 
eſpecially it being at his ſuif, And Holt chief juſtice pro- 
nounced the opinion of the court, that this was a good 
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Bair ron 
99 
Cor. 


Upon a 

fieri facias 

no goods can be 
taken which 
are not the pro- 
perty of the 
perſon againſt | 
whom the 

fieri facias 
iſſued. R. ace. 
Cro. Elis. 431. 
pl. 38. 


exception. For if a writ of capias ad ſatisfaciendum, & c. 


iſſue to the ſheriff againſt J. S. and there is no judgment 
to warrant it, the ſheriff, and the officers who act under 
his authority, are excuſable it they execute it; but if a 
ſtranger encourage the ſheriff, 4g. to execute it, he can- 
not juſtify it. $ if the plaintiff in the action perſuades 
and encourages the. ſheriff, &c. to execute a judicial writ ; 
if treſpaſs de brought againſt him, if he does not plead 
the judgment, he ſhall be a treſpaſſer. Treſpaſs lies 
againſt the party, after judgment is ſet aſide. Now in 
this caſe the defendant was either a party concerned, or 
not.. If he was concerned as acting under the authority 
of the ſheriff, he ſhall be in the ſame plight, but then he 
ought to ſhew it. If he was concerned as plaintiff in the 
former action, he ought to ſhew the record of the out- 
lawry, to wartant this execution; for if the outlawry is 
reverſed, and afterwards a lrvari facias is ſued, be who 
ſues it ſhall be a treſpaſler, But here the defendant does 
not appear to be a party to the former action, except by 
a recital of the ſrvari facias, which is not ſufficient, 
at it ought to have been averred. Thea if he js à mere 
Ealing 3 ſtranger 


If a plaintiff 
executes execu- 
tion upon 2 
judgment, and 
afterwards that 
judgment is ſet 
aide, treſpaſs 
lies againft him. 
R. acc, 1 Lev» 
95. Str. 509 
D: acc. 2 Wil £ 
335. 3 Will. 
376. 


The command 
is tcaverſable on 


a juſtification in 


treſpais for dif- 

training cattle 

as bailift either 

— rent. S. V. 
alk. 

ng. 

R. acc. 2 Leon. 


6. Godb. . 
D '** that the writ was delivered to the ſheriff, or the warrant to 


D. acc. ante 
2433. Cro. Eliz. 
14. 33 H. 6 3. a. 
or damage fea- 
ſance. 8. P. 
Salk. 409. 
Comb. 4". 

12 Mod. 179. 
or on a cogni- 
zance fordamage 
feaſance. S. P. 
Com b. 471. 

x2 Mod. 179. 
R. acc. 2 Leon. 
215. R. cont. 
1 Rol. Rep. 46. 
But on a cogni- 
zance for rent, 
not. 8. P, Salk · 
409. Comb. 
471. 12 Mod, 
179. R. acc. 
ante 233. Cro. 


Elis. 14. Semb. 


* cc. 408. 
acc. 12 
321. R — 
1 Leon 50. 
Salk, 107. 
11 Mod. 112. 
Se mb. cont, 

Lev. 20. 

ide 6 Co. 24. 
a. Salk 107. 
11 Mod. 112, 
1 Roll Rep.46. 
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ſtranger, he ought not to have requeſted: the bailiff to 
bave taken the cattle, though he was in the execution of 
the king's writ; but he is a treſpaſſer. As if treſpaſs 
be brought for cattle taken, c. and the defendant juſti. 
fies as bailiff to J. S. and by his command, that he diſ- 
trained them damage feaſant: if the owner did not com- 
mand him, he ſhall be a treſpaſſer. 'The ſame law for a 
diſtreſs for rent arrear, tor ine command is traverſable. 

In conuſance for rent in replevin by bailiff, the command 
is not traverſable, becauſe that gots to the right; but in 
conuſance for damage feaſant the command is traverſable 
in replevin. The ſecond exception was, that it is not ſaid, 


the balliff. Sed non alocatur. For per curiam, though it is 
the practice to ſay ſo, yet it being a plea in bar, it ſhall 
be good to 2 common intent; and if the cattle were taken 
before the delivery of the writ, the plaintiff ſhould have 


ſhewn it in his replication ; for no ſpecial matter ſhall 


be ſuppoſed to intervene, to make à man a treſpaſſer, 
unleſs it be ſhewn A. third exception was, that the 
warrant and requeſt were made. to Antony Powell and Joſeph 
Powell, upon which Fohn Powell and Joſeph Pawell took 
them. And per curiam it is ill for that reaſon, becauſe 
the creſpaſs is not coufellcd. and yet juſtified, for. ir is no 
taking purſuant to the command and: requeſt. For though 
according to Laſhbrook's caſe in Hutt. 127. if a warrant 
be made to three, without joint and ſeveral authority, 
one of them may execute it, yet a ſtranger, who is not 
named in it, cannot execute it. Fourthly the treſpaſs is 
for t«king of forcy-thice ſheep,” and the juſtification: is 
4. but for the taking of forty-two, and nothing ſaid as to 
the forty-third, (But ſome of the counſel ſaid, that the 
record as to that was forty- three) But for theſe reaſons 
and defects in the pleading, judgment was entered for 
the plaintiff. , Note, Mr. . Keen moved, to have liberty 
to amend John, and make it Antony. But becauſe it was 
upon demurrer,. and part of the fact, via. who took the 
cattle: the court held, that it was matter of ſubſtance, 
and therefore not. amendable. 


A'w-rrant aireed to ſeveral may be executed by one, though it contains agate giving a 6 | 


veral authority. 


An nſwer in 
chancery is ſuf 
ficient evidence 
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ſon actually 
claiming under 
the part, who 


The Earl of Suſſex ver /. Temple, Sc. 


N evidence upon a trial at bar in ejoctment, the caſe 
was thus. Sir Arthur Throckmorton ſeiſed in fee of the 
lands in queſtion levied a fine, to the uſe of himſelf for 
life, remainder to his wife for life, remainder to Sir Peter 


Temple and Anne ſecond err of * ale, Throck- 


put it in. Vide 5 Mod 9. Saik 28 


And prima fac e gal nſt a perſ 


re uted t chim nay big. 


Under a limitation to the uſe of the iſſues females of the body of J. 8. (he then pe 90 
daughter) and the heirs of their bod-es, Jl the daughters J. S. m. have ſhall take. 


Aud ſhall be joint tenants for life, with ſerecal inberitances 


5 | morion 
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norton and wife to Sir Peter Temple for their lives and the 
life of the ſurvivor of them, remainder to the firſt, ſe- 
cond, third, &c. ſons in tail, remainder to the iſſues fe- 
males of their bodies and the heirs of their bodies be- 
gotten, remainder to He Throckmorton third daughter 
to Sir Arthur Throckmorton in tail, Cc. Sir Peter Temple 
had iſſue by Anne two daughters Anne the eldeſt and Mar- 
tha. Martha died without iſſue. Afterwards Anne died, 
and the earl of Suſſix as grandſon and heir of the body of 
Elizabeth by Thomas lord Dacres, claimed the moiety of 
Martha by virtue of the remainder limited to Elizabeth in 
tail, and the defendant Temple claimed as heir at law to 
Anne, who in her life-time ſuppreſſed the deed. 1. To 
prove the deed the plaintiff gave in evidence an anſwer in 
chancery, in which Anne acknowledged the deed, and 
referred to a ſpecial verdict for greater certainty, in which 
the deed was found in haec verba. And this was ad- 
mitted as ſufficient evidence without ſcruple, to read the 
deed againſt Temple. But the other defendants, who 
were purchaſers under Anne, objected, that they had been 
in poſſeſſion twenty years, and therefore the-credit of that 
poſſeſſion was ſufficient evidence for them prima facie, 10 
as they ſhall not be compelled to ſhew their title; and 
therefore the anſwer of Anne in chancery ſhall not be 
read againſt them, untill the plaintiff prove, that they 
derive their title under Anne. But the plaintiff proving 
conſtant reputation in the country, that theſe lands belong- 
ed to Anne, the court permitted the anſwer of Anne to be read 
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againſt them alſo, unleſs they ſhewed another title, from a 


ſtranger. 2. As to the merits of the caſe it was urged... 

1. That in this caſe the remainder to the iſſue females being 
in contingency, the firſt daughter that was born; the re- 
mainder atached in her, and could not be diveſted by the 
birth of a ſecond daughter; and then Anne having ſuffered a 
recovery of the whole, her heir at law had a good title. 

2. It was urged, that the two ſiſters were tenants in com- 
mon, and fo the plaintiff was barred of this action by the 
ſtatute of limitations, Martha having been dead fitty years; 
for which Co. Lit. 188. a. 5 Co. 8. 4. 13 Co. 57. was cited, 
where tenant for life, remainder to the right heirs of F. S. 
and 7 N. J. S. died fieſt, and afterwards J. N. died, 
their heirs are tenants in common. But per Holt, chief 
Juſtice, the eſtate is limited by way of uſe to the iſſues 
females, and ifſues females comprehend all iſſues females, 
Thea the eaſe is, tenant for life remainder to all his iſſues 
females, c. if the tenant for life has but one daughter, 
ſhe ſhall have the whole eſtate tail; if he has more daugh- 


ters, they ſhall be joint-tenants for life, with ſeveral inhe= 


ritances. If the contingent remainder veſts during the, par- 
ticular eſtate, or 2 inftante that it determines, it (a) is 
enough, The caſe in Co. Litt. 88. 4. of a feoffment to 
8 F the 


(a) Vide 105. 
134. b. an e 
207. pot. 31 3. 
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Bart of the uſe of himſelf for life, and of ſuch wife as he ſhould 


Tana a, c. 
(a) Sed vide 2 


afterwards marry, and then he marries, he (a) and his wife 


are joint-tenants, which caſe will rule this caſe in queſtion, 
For it is a joint-claim by the ſame conveyance, which 


1 makes joint-tenants, and not the time of the veſting. And 
under the ſame he ſeemed to deny the caſe cited out of Co. Lit. 188. But 
"01244 ->" SY as to the poſſeſſion of one tenant in common being the 
tio by way of Poſſeſſion of the other, he ſaid that does not hold place 
— mas againſt the ſtatute of limitations. And beſides that, if 
though the in. one of them only takes the profits, it is an ouſting of the 
tereſt veſts in Other. Mr. Facob. 


the claimante at different periods. R acc, 143 Co, 56. 1. P. acc. Poll. 373. Semb. acc. 1 Co, 
101. a. vide 2. Bl. Com. 181 Yelv, 183. (6) 

The poſſeflion of one ſeveral tenants in common will not prevent the ſtatute of limitations 
from operating againſt the reſt. 

If one only of ſeveral tenants in common takes all the profits to himſelf, he tbereby ouſts the 
reit Semb. acc. Cowp. 217. Semb. cont, poſt, 829. Vide Burr 2604. R. cont. Salk. 235, 
Burr. 2604. Bl. 690. Cowp. 2117. | 

(5) The law is the ſame on a limitation in a will, though not by way of uſe. R. acc. Moor, 


Str. 1172. 


On a limitation in '» deed, not by way of uſe, otherwiſe. D. 13. Co. 67. Co. Litt. 188, a, 
83th Ed. n. 13. 6 Bl. Com 181. Semb. 1 Co. 101. a. 


Taylor ver/. Jones. 


Giving « ſoldier Sſump/it. | The plaintiff declares, that he was, and yet 


leave of abſence 


is, captain of a foot company of ſoldiers, and that one 


at the inftanch * 0 þ 

of athird perſon, I Bomtas Jones Was a ſoldier in his company under him; that 

— ro —4 the defendant Francis Jones, in conſideration that the plain- 
on fr 


iſe from 


tiff would permit Thomas Jones to be abſent from the com- 


him back iu ten 


m to the cap- Pany ten days, aſſumed. to the plaintiff, to bring back 
tain to bring . Thomas Jones, or pay to the plaintiff 20 J. and avers that 
ten days, or pay he permitted Thomas Jones to be abſent, &c. The defen- 
8 ſur of money. ant pleads that Themas Jenes died within ten days, viz. 


Where a defend 


anc by his plea 


anſwer it as fta 


ſix days, Se. The plaintiff replies, that he did not die 
within ſix days, and tenders an iſſue, The defendant de- 
murs. And Carter tor the defend..nt argued, that there 1s 
not here any conſideration to maiotain this action; for the 
captain of a company has not any property in a ſoldier, to 
give him liberty to abſent himſelf from the king's ſervice. 
Sed non allecatur. For, per curiam, when the cs: tain ſees 
that he has not occaſion to uſe a ſoldier in the king's ſervice, 
he may give him leave to be abſent for, ſome reaſonable 
time; and it is lawful cnough, and is a benefit to the 
ſoldier, for without the captain's leave he cannot abſent 
himſelf from the company. Then Shower for the defen- 
dant took exception to the replication, that it was too trait 


non ger and narrow; for the plaintiff tenders iſſue, that Thomss 
defence, it is . did not die within ſix days. Now it may be, that be did 
CS ISLET on ot die within fix, days, and yet die within the ten days, 


which would excuſe the defendant. Therefore the plain- 


ted in the plea. tiff ſhould have laid, that Thomas Jones did not die within 
2 4% ten days. Sed non allacmur. For per curiam the defendant 
10 M»/. 447, Has tied it to fix days in bis plea, and therefore the replica- 
Str. 994+ tion purſuing the plea is well enough, And judgment was 


Bl, 21% 


| given tor the plaintiff, nf, &c. 
| 6 | 
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Thompſon ver. Leach. 

8. c. Salk. 437. $76. Carth, 446. 12 Mod. 173. 3 Salk. got. Holt. 357. 
624. mo 225 468. Comb. 45. 1 Freem. 30g. Eq Abr. Ideots. B. pl. 3 
Ed. 1756. p. 278. : 

Intr. Hil7, Vill. 3. Rot. 733: 

Je&ment. Upon trial at bar the jury find a ſpecial By the defiruc. 

E verdict, that Nicholas Leach was (ciſed in fee of the edlen fes. 

lands in queſtion, and gth November 14 Car. 2. made his hold ettates, 

will in writing, by which he deviſed theſe lands to Simon — of the pre- 

Leach for life, remainder to his firſt, ſecond, third, &c. 8h of 

ſons in tail, remainder to Sir Simon Leach (who is now de- eſtates, a con- 

fendant) in tail, remainder to the right heirs of “ Simon eggs Horde 

Leach; atterwards Nicholas Leach died, and Simon Leach gearoyed. © 

entered, and was ſeiſed for life; and being fo ſeiſed by 261. 

deed, bearing date the 20th of Auguſt, 25 Car. 2. purport- . 44. Vide 

ing a ſurrender, ſurrendered that eſtate to Sir Simon Leach — 5 — 

afterwards Simon Leach had iſſue C. Leach, the leſſor of the 207. and the 

plaintiff, and died; the jury find farther, that Simon Leach, Tie ore cited, 

at the time of the deed of ſurrender made to Sir Simon Leach, of a non compes 

was non compes, &c. et fo, Sc. In Michaelmas term laſt by deedis void, 

paſt ſerjeant Mrigbi argued for the plaintiff, that the deed 

of Simon Leach was abſolutely void, and ſo nihil aperatur. 

Ideots and nen compss are diſabled. to alien their lands, or 

bind themſelves, Brad. 100. 120. Britton 88. Flua cap. 

11. No. 10. And if they endeavour to alien, the heir (hall 

have dum non fuit comps, Cc. Reg. 228. b. F. N. B. 

202. F. Litt. J 406. Co. Litt. 247+ 6. From whence Nothing paſſes 

it appears, that ſuch perſons are incapable to grant; for by grant but 

according to C. Litt. 251. b. Litt. ſet. 608, 609, 610. Wt lawfully 

nothing paſſes by grant, but that which may lawfully paſs, Tus E meat 

which in caſe of a non compos is nothing. In caſe of a feoff- of a non .ompos, 

ment and livery by the proper hand of a nx compos the — Dh 

eſtate paſſes by the livery, and is only voidable by the heir; is only voidabla, 

but if the feoffment be made by letter of attorney to deliver 8. U. 14. 

ſeiſin, it is void, 4 Co. 125. 4. and all caſes of grants by 2 

them are void. As if non compergrants & rent charge, and Law. 102. and 

delivers ſeiſin with his own hand, it is void; and if the vie» eon-218. 

grantee diſtrains, he is a treſpaffer. Perk. fol. 5. fe. 21. - was _ 

And therefore the ſurrender in this cafe is void. . . B. 3. 

e Mod. 304. D. acc, Fincd's Law, 10. F. N. B. 202. E. 

Merthey contra for the defendant, that the deed was only 

voidable. 1. It is not void againſt himſelf; he could not 

avoid it by entry, or pleading, or by a writ of dum non fuit 

compor,” c. Co, Litt. 27 a. #. And it would be firange 

that it ſhould be void againſt all the world, but Himſelf, 

who is prejudiced by it. The law favours infants more 

than non compor, for infants may avoid their own acts; yet 

in caſe of a bond, beenuſe it carries the conſideration upon 

the face of it, they ſhall not- plead non «/f faftum, and give 

infancy in evidence; which ſhews that ir is not void. Com- 

tra of ſemes covern. Suppoſe that the non compos had come 


This ſhoul4 be Nicholas. Vide 4 Mod. Carth. 435: . 1 Show. 296, 
Com. 45, 22 Mod, 173- Sho. F. C. 250 258 * . 8 


to 
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Taexrson to his underſtanding again, and had conſented to this ſur- 
1 2 5 render, it had been unavoidable, CG. Litt. 2. b. which 
Wo confirmation Could not have been if the deed had been void. It appears 
. can make a void alſo by the writ of dum non Fuit _ that the alienation 
_ Doug). 50. is not void, becauſe the writ ſuppoſes that the party dimiſt. 
Vide Cub. UG So by the writ de iaieta inquirendo, and the ſtatute de pratro- 
140. gativa regis. 17 Ed, fl. 1. c. 9. And if the deed was void, 
the law had no need to preſcribe theſe methods to avoid it, 
Then the deed was only voidable, and paſſed the eſtate for 
the life of Simon Leach, which deftro\ ed the contingent re- 
A fotureright mainders; and there is an end of the plaintiff's title. A 
1 future right of entry will not ſupport a contingent te- 
— — po mainder, but a preſent right of entry will ſupport it well 
mainder. D. ace. enough. And if the contingent remainder be once deſtroy- 
—_— ed it will never rife again. A man deftroys a contingent 
preſent right : , . 
will, S. P. 12 ' Temainder by levying of a fine, afterwards the fine is an- 
. #9. * nulled by act of parliament; and it was held, that the con- 
2 Keb. $52 381. tingent remainder was revived. -But if it had been revetſed 
2 Lev. 33. 1 for error, it had been otherwiſe. This was cited by No they, 
ee * — as held by Hale chief juſtice, Mich. 24 Car. 2. B. R. in 
3 the caſe of Cole v. Leviſſon. 1 Keb. 87. And per Hil 
Cro. Car, 73. u 
A contingent Chief juſtice, if the deed is good, the contingent remainder 
— is deſtroyed. For there ought to be, either a particular 
not, generally eſtate actually in eſſe, or a preſent right of entry, when the 
ſpcaking,re- contingency happens, or otherwife it cannot veſt. If there 
ebe de tenant for life with a contingent remainder ; tenant for 
«contingent life makes a feoffment in fee upon condition; if the con- 
reminder —_ 'tingency happens before the condition is broken, the con- 
- 1 tingency is deſtroyed; but if the tenant for I'fe enters for 
' thefineivan. the condition broken, before the contingency happens, the 
— Hom, contingent remainder ſhall be revived, and the contingency, 
240. Tfreverſes, if it happens, may veſt.” But if before the contingency 
et. Ferd. 2409. happens, the reverſioner enters upon the tenant for life for 
Aconingett the forfeiture; the contingent remainder is deſttoyed. 
eyed by feoffiment od condition will revive, if the particular tenant enters for the condition 
broken be fore the contingency happens. 8. P. Salk. 377. Com. 46. Freem. 508. Holt. 623. 


-Fearn; %%. 1 2 Mov E i fs £1 b 
e growl Aſterwards in this Hilary term ſerjeant Gould argued for 
the plaintiff much to the ſame purpoſe with H/right ſerjeant 
here. above. But farther he moved a new point, viz. ad- 
mit that the deed was only voidable, whether the right re- 
maining in the 19% compos was not ſufficient to ſupport the 
contingent remalader. For though the non compos is dil 
abled by a maxim of law to reveſt. his right, yet the king 
| by inquiſition might avoid the, deed. And Fitzh. remitter 
17 » non 22 N. B. 203, A. it is held, that if non compos makes 2 
— * feoffment in fee, and takes back an eſtate for life, he is te- 
taices back za mitted, as is admitted there by the iſſue. be 
eftate for life, be is remitted. gemb. 29. AM. pl. - 


C'S f.1 q 
* 


Darnall, ſerjeant for the defendant argued 8 the ſame 
2 0 


bey; but only he took a diſlinction be- 
Sala # auf 6.50 tween 


* 


F 


, 4 E 2 wob# 5 


Hil. Term g Will. 3. 315 


tween a grant made by non compos, and an authority given Treuen 
by him; that the grant was but voidable, but in caſe of a ks, 
feofment by letter of attorney, it was void; becauſe in- 
fants or non campos cannot give an authority. Perkins ſef?. 
139. 2. He ſaid there cannot be any right, nor ſcintilla 
juris, in the king to ſupport the contingent remainder; 
becauſe if no office be found in the life of the non compos, 
no office can be found after his death. 
But as to the difference between a grant and an autho- 
rity, the court ſaid, that it would be very ſtrange to allow 
a non compos power to do a greater thing, which may be 
prejudicial to him, and yet nor to allow him power to give 
an authority. 
And Halt, chief juſtice, and all the other judges, were 
of opinion, that this deed of ſurrender made by Simon Leach 
the non compos was abſolutely void. The caſes of infants 
and non compos are (a) parallel in all things, except that a A perſon wh». 
zon compos cannot ſtultify bimſelf to avoid his grant. Now hes bend edi. . 
the ſurrender of an infant.is judged void, Lloyd v. Gregory, — ie | 
Cre. Car. 360. . Jon. 405. which is a caſe in point; infanity in 
for there is the ſame reaſon that the ſurrender of a non com- 3 of 
pos ſhould be void. If an infant grants a. rent-charge, the hi while Ine? 
er diſtrains, the grantor may maintain treſpaſs, The Cee. K. acc, 
ame law of. non compas. Perk, ſet. 21. which proves the 22 1. 
g wp 1, - Elia. 39% 
grant to be void; for if it was, only voidable, ſome act ought D. acc. 5 Ed. 3, 
to be done to avoid it. And where it is ſaid in 5 C. 119. 25, b. pl. 131. 
a. in Whelpdale's caſe, that the deed of an infant is not cn 2 
void, but voidable, the book only means, that the infant cont, Reg. Br. 
ſhall not plead nen e/! fadtum, aud give infancy in evidence, 2:3. b. I. M. 
but ſhall plead his infancy ſpecially; becauſe the deed to all Vide Go. Link 
appeatance has all things neceſſary to a deed, and ſeems to 257, 4. b. 2. be 
be juſtly executed, but tor ſome latent cauſe has no opera- and 13th Ed. a. 
tion in law; which cauſe- ought to be ſhewn whereby it —ä 
may appear to be ineffectual, In the ſame manner, if an Iataney cannot 
infant makes a letter of attorney, it is void ; but he can- be given in evi- 
not plead un eff fuctum. So if non compos makes a letter of _ ne 
attorney to make livery upon a deed of feoffment, he can- D. ace. Burr. 
not avoid it, no more than if he had made a feoffment in 803. 
perſon, yet the feoffment is void. But the reaſon Why The feoffment 
feoffments of infants and non compos are voidable only, pro- of an infant, if 
ceeds from the ſolemnity of livery of ſeiſin in the fight of — oy 
the country, which takes notice of the notorious alteration ny voi able, - 
— the poſleſſion. But contra of à deed, which may be de- Vide Bur. 
ivered in a private manner. As to the objection of the His deed vid, 4 
writ of dum nou ſuit compos, Cc. which hath, the word di- 54 vide Burr. © 
5 78 Antwer, That means only a feoffment with livery, 4223. Blckf, 
y himſelf; for fe offme nis and fines were the ancient con- 8 — 
veyances, and the only conveyances uſed in th G. 106 1 
oſe days, . 745. 


_ for theſe reaſons all the judges were of opinion, that ——7 8 


17%, . 90, f. b. Cowp. 289. 7 Ana. 6. 19+ 4.3. c 16. 
(#) D. cont. Burr, 180% Blackft. 379. 2 0 
this 
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enter this furrender was void, and that all ſtrangers might take 
buxen, Aadvantege of it, and that the eſtate remained in Simon Leach 
notwithſtanding ; and fo the contingent remainder veſted 
in the leffor-of the plaintiff before the particular eſtate de- 
h termined. 

The deſtrudion But Holt; chief juſtice, as to the point made by ferjeant 
of the preceding Gowld of the right in the non compos, Sc. ſaid, that if the 

freehold eſtates, cafe had depended upon that, much might be faid in i» 
Dat rights of behalf; for in the eaſe in the book of Aft, 25 Af. fl. 4. it 
entry thereto by ig admitted that it was a remitter, by the joining of ve 
esel upon the being nen compos. And it is not for default of 
: contin- right that the non compes cannot avoid his own feoffment, 
33 but by reaſon of a perfonal incapacity, viz. that no man 
Ig ſhall'be admitted to ſtultify himſelf. And judgment was 
| bangs given for the plaintiff, nifi, Sc. And afterwards error 
- Burr, $07. was — upon it in parliament, and the judgment was 


2 Sho Feri. Caf. 150. 
Com. 45. Comb. = | 
A fight 6f ac Note; It was ſaid by Holt, chief Juſtice; in this caſey 


uon will cot that a right of action will not maintain a contingent re- 
tupport a con- meinder. Therefore if be tenant for life, remainder in 


— P. comidagency, A. is diſſeiſed, and a deſcent caft ; and now, 
821K. ; _ finice the ſtatute 32 Hen. 8. cap. 33. if five years be paſt, 


2 in. the 'rigttt'of entry is changed into a bare right of aQjon, 
Tae avs, © | and the contingent remainder is deſtroyed. The caſe of 
2173. © Biggoet v. Smith. Cro. Car. 73. is nice to an inſtant, for the 
— woo = right ought to be ptecedent to ſupport the contingency ; 
» contingent and therefore there, becauſe the right aroſe to the wife en 
— jt that the contingency happened, the remainder was 
— i nag adjudged to be deflroyed 3 1d the caſe has been always 
beforethe con- held for law. e | 
8 Axe: Foun. 1 
ec /i 46-120 «Gypſy ven Wegen. 


1 idee made the laſt ſeſſions of parliament for regu- 
, cw] 11 ation of brokers, 8 & 9 W. Z- © 32. there i is 2 clauſe 


Bon upon can- which makes all contracts for transferring of bank ſtock 
— ad ef void, which, by the tenor of the agreement, ought to have 


_—_— been erformed after the firſt of May, unleis they are per- 
—_— formable within three days, &c, Upon which this caſe was 


- 2 thus: An agreement was made in February, by A. with B. 
2 — that A. ſhou d transfer bank-ſtock. to B. upon the requelt of 


——— B. at any time before the tenth of Moy. And Mr. Narthey 
— * ur ed, ti at becauſe this contract might have been perform- 


% ed before the firſt, day of May, therefore it was not within 
ed 2 the words of the fatute. nd he-compared it to a calc 


led until after the day. R. ae. pot. + VideT. Jones, 108. 
aQ upon reque + though made before the day, is withio the fate 


—— i after the day. 

15 unt 

A promiſe which micht have been performed within 2 year aſter the making, is not within 
the ſtatute of frauds, though it is not performed until — has iration of the year. 8. C. 3 
Salk. 9. R. acc, Skinn 353- Holt 326. Salk, 280. Burr, 1978. 12 then 
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uyon the ſtatute ot frauds, 29 Car. a. c. 3. þ 4+ Shinn, S 
353. Holt. 326. where the agreement was, that 4. in 
conſideration of 5 J. paid by B. ſhould pay to B. 20 l. upon 
his day of marriage, and the promiſe was not in writing; 
and it was held by the judges at Serjeants-inn to be out of 
the intent of the ſtatute, and good, becauſe it might have 
been performed within the year. Holt, chief juſtice, 
granted, that the caſe of the marriage was ſo adjudged ; 
and he ſaid, that if the marriage had taken effect within the 
year, they all agreed that no writing was neceſſary ; but in 
the caſe before them the marriage did not happen within 
the year, but nine years after the promiſe ; and therefore 
he was of opinion that it ought to have been in writing, 
becauſe the deſign of the ſtatute was, not to truſt to the 
memory of witneſſes for a longer time than one year; but 
the majority of the judges were of opinion that it was not 
within the intent of the ſtatute of frauds, and therefore be 
returned the peſea accordingly, the cauſe being tried before 
himſelf, But to the caſe in queſtion, he was of opinion, 
that if the requeſt had been before the ficſt of May, and the 
contract performed, it had been good]; but if no requeſt was 
made before the firſt of May, the contract being perform- 
able afterwards, was within the intent of the act. And in 
fact no requeſt appeared to have been made before the firſt 
of May. And therefore judgment was for the defendant, 
who had pleaded the act of parliament. 
Morris ver/. Gelder, &c. 
S. C. Carth. 437. 
Eplevin. The defendant avows for rent arrear, and If a man avom 
ſo many hens, for quit-rent. Verdict for the avoyw- “ber — — 
ant for the rent, and damages for the hens. And now it the — 
was moved in arreſt, that it appeared upon their own avow- due, and ob- 
ry, that they had avowed for more hens than were due, —— __ 
and for this reaſon the avowry was ill. And Mr. Hall eater one 
moved for the avowants, that releaſing the damages for tur for the ex- 
the hens, they might have liberty to enter judgment for — — 
the rent and coſts. And he cited the caſe of Buis v. New- Tegdue and coſa 
ton, Trin. 28 Car. 2. rot. 728. B. R. Ejectment for a vide po. 815. 
foreſt and other lands; upon not guilty pleaded, verdict for 8 
the plaintiff for the whole; and becauſe an ejectment did 1300. Com P. 
not lie de forgſta, the plaintiff releaſed, and entered judg- 28%, E. 5. 
ment for the reſt, and his coſts. But on the other ſide, * - x * 
Cro. El. 186. pl. 8. was cited as in point. But, abſente 
Holt chief juſtice, the court gave leave to the avowant to 
enter his judgment as he defired, ni, &c. Mr. Jacob. 
Brewſter verſ. Kitchin. 


8. C. Salk. 198. Comb, . Mod. 
e TS ip heh 
N a feigned action upon the caſe, upon a r Whether A covenant to 
it was lawful for the defendant to dedudk 4r. in the nnn 
* taxes, ſhall extend to all taxes of a fimilar nature, and for like purpoſes with 
| _ — ——— —.— — 8. C. Carth. 438. R. cc. Dougl. 602. D. 
a! other taxes not. $.C, Cath 418. 150 
covenant to pay a rent charge dces not bind an aſfignee of the eſtate of the covenantor. 


pound 


— — —— — — — 


* — —— — 
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* pound out of a certain rent · charge granted to the plaintiffs 
*Kaxreuin, | anceſtor out of certain lands in Bucks, of which the defend. 


ant was terre tenant, which tax of 4s. in the pound was 
granted to the king and queen in 4 i 5 Will. & Mar. by 
act of parliament ; the defendant affirmed that it was law- 
ful for him to deduct, and the plaintiff affirmed that it was 
not. Upon which iſſue being joined, a ſpecial verdict was 
found, that Robert Lang ford being feiſed in fee of the ma- 
nor of Ballmere in Bucks, by indenture dated 26th November 


1649, for and in conhderation of 800 J. paid to the ſaid Ro- 
bert Lang ford by Ellen Brewſter, — 1 to her a rent- 


charge out of the ſame manor to hef and her heirs, and in 


the deed there was a covenant to make f-rther aſſurance; 
and this memorandum was indorſed upon the deed, viz. It is 


the true intent and meaning of theſe preſents, that the 


within named Ellen Brewſter and her heirs ſhall be paid the 
ſaid rent - charge without deduction of any taxes for the ſaid 


rent, Cc. Afterwards Robert Lang ford, in purſuance of 


the covenant in the firſt deed, confirms the rent to Ellen 


Brewſter and her heirs, payable at two feafts, with a nomine 


poenae, and covenants that he was ſeiſed of a good eſtate in 


fee in the lands charged, &c. free of all incumbrances (ex- 
cept fome leaſes there ſpecified upon full rent reſerved, &c.) 
and that the rent ſhould be paid at the ſaid two feaſts, free 
of all taxes; and this was by. deed bearing date 8 J 
1652, et i, &c. After ſeveral arguments at the bar by 
Mr. Northey and Mr. ferjeant Wright for the plaintiff, and 
by Mr. Cowper and Sir L Shewer for the defend- 
ant, Holt chief juſtice pronounced the opinion of the court. 
And (by him) the queſtion is upon this ſpecial verdiQ, 
| whether the covenant indorſed upon the Ceed of 26 Mon- 
ber 1649, or the covenant in the deed of 8 July 1652, be 
ſufficient to bind the grantor and his heirs to pay the rent 
free of all taxes, hereaſter to be charged upon it by act of 
parliament? And all the judges were of opinion, that this 
covenant binds the grantor and his heirs to pay the rent, 
free of the 4s. in the pound tax. And Holt chief juſtice 
ſaid, that it has been an old queſtion, whethe: ſuch a cove- 
nant ſhould extend to taxes to be impoſed by act of parlia- 


- ment? And if the covenant be underſtood in the largeſt 


extent of it, and as in a general caſe, he was of opinion that 
it would not; but as the circumſtances of this caſe are, he 


Taxes, what. was of opinion that it would, for theſe reaſons. 1. When 


_ Sa'k. 616. 
5 Mod.z 


taxes are generally mentioned, they muſt be underſtood par- 


12 Mod, 3 liamentary taxes, if the ſubje& matter will ſuffer it, Brot 


Vide Salk. 


12 Mod. $4. 


ul on the ſtatute de tallagio non concedendo. 2 Inft. 532- 


24- quinzime 9. There ate other impoſitions which are called 


taxes, as rates for the poor, by 43 Eliz. c. 2. 5 Co. 60. 
b. Jeſim's caſe ; and aſſeſſments by commiſſioners of ſeu- 
ers, 23 H. B. c. 5.. and generally any thing that affets 
any part of the goods of a man, or the rents of his lands, 
by taking them away, as it is explained by my lord Ca 


Another 
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Another reaſon that influences this caſe, is the time when BV rA 
this rent was granted, viz. 1649, at which time taxes of yg, 
this nature had obtained in the kingdom ; for the manner 
of taking by monthly aſſeſſments began ſince the civil wars; 
for in 1642 men were taxed by monthly aſſeſſments, and 
there was the ſame clauſe in thoſe acts for the tenant to 
deduct as in theſe of this time, But if the covenant had 
been made in 1640, it had not extended to theſe taxes, be- 
cauſe then this ſort of taxes was not known in the king- 
dom, and therefore a man cannot be ſuppoſed'to compre- 
hend them in a covenant, without the ſpirit of prophecy ; 
but this way being introduced, it is natural to ſuppoſe. that 
the party made proviſion againſt them by this covenant, 

The old methods of taxing were, 

1. By tenths and fifteens. — * — 

2. By ſubſidies, ſpecially ſo called. | Salk. 615- 

3. By aſſeſſments and royal aids, which are different 26. HY _ 
names for the ſame thing. _ 8 

4. And at laſt by a pound rate. 

Tenths and fifteens were ms moſt ancient, as * in Tenths and gf- 

Im. gloſſar. quindecima. 4 Ia. 34. 2 Infl. 76, 77. They teens, how 
— 2 upon kent of every — LV af: — 
terwards in 8 Edw. 3. this was altered, and valuations were 
made upon all the cities, towns, and boroughs in England; 
and this valuation was returned into the exchequer ; and that 
was made the certain rule for the taking of every town, c. 
fo that when a tax was granted, they might compute by the 
roll in the exchequer to what ſum it would amount. When 
the towns were taxed by parliament, they among them- 
ſelves taxed all the occupiers in the town (who were taxed 
as they held at rack rent) according to the value of the land 
which they had within the towns, tor raiſing the tax upon 
ſuch town, 11 Hen. 4. 35. b. Brook quinzime 9. And this 
was the general uſage, though it was not univerſal, Now 
this preſent covenant could not have affected that ſort of 
taxes ; for the rent was not taxed, but the land only as part 
of the town, to complete the value of the town, and the 
terre tenant, as he who was in poſſeſſion, to pay the tax. 

Afterwards ſubſidies were introduced, the firſt mention Subſidies, 
of which is 32 H. g. c. 50. which were taxes impoſed 
upon the perſon for his land and goods according to the 
beſt value; which being paid by the perſon where he lived, 
could not affect this covenant, for the grantee ought to pay 
for the ,rent where he lived, and ſo there could be no de- 
duQion-for the tenant. And this ſort of taxes continued 
-vatil 15 Car. x. and an endeayour was made to introduce 
them again in 15 Car: 2. but they were found to be leſs 
Aicial to the king than the aſſeſſments uſed in the civil 
wars, But in thoſe aſſeſſments there was always this clauſe 


So that this deed being made in 1649, 
| the 
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Tf atenantcove- A doubt has been conceived, that the clauſe in theſe new 


Med. 240 los the tenant to make a deduQion, that could * 
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AAITZA the intent appears to have been to make provifian for ever 
| 3 after againſt deduction to be made by the tenant. Theſe 
aaſſeſſmeats were frequent before the making of this deed. 
| There was one in February 1642, another February 1644, 
and two others in 1649, and one which was in force at the 
time of the making of this deed, another 1653, another 1656, 
And it is po objection to ſay that theſe — were not 
created by lawful authority; for they had the reputation of 
. and the people ſubmitted themſelves to them, 
ich might be ſufſicint reaſon to induce the grantee to 
ſecute himſelf againſt them. 
Taxes can only 2, Though taxes cannot be granted but by act of par- 
be impoſed P. liament, and though they bave no formal exiſtence until 
12 Mod. 368. my are granted, yet they have a virtual exiſtence before, 
Vide 1 Bl. Com. and are known in law; for it is well known, that the con- 
140. 169- 1: ſtant revenues of the crowh are not ſufficient to ſupply all 
Mod, 239. K , , . 
__** ., the extraordinary exigencies and emergencies of the crown 
without theſe aids, to grant which is part of the conſtitu- 
tion of the government; and therefore it was natural to 
| ſuppoſe that ſuch a thing might happen, and to provide 
(a) b. acc. 33 againſt it. For taxes upon neceſſary occaſions are (a) due 
Mod. 239. to the crown ex merito et debita ; and though they cannot 
be levied in any other manner than as the parliament ap- 
points, as appears by 1 Ed. 3. fl. 2. c. 6. yet ſupplies 
are due to the king. 19 Hen. 6. 68. 38 Hen. 6. 10. 21 
A grant by the Edo. 4. 45. where it is beld, that a grant by the king to 
8 diſ- J. 8. to be diſcharged of taxes, to be impoſed at any time 
CEP ND i after by parliament, is good. For unleſs taxes had had a 
good. 8. P. virtual exiſtence in the conſtitution of the government, the 
Comb. 466. King's grant could have nothing upon which it might ope- 


8 rate, and would have been void; but the contrary is ad- 


20 inheritance judged, that the grant was good; and the reaſon is given 
ar bow ie in Dye 52. 4. pl. 2, becauſe the king hath an inheritance 
granted. in taxes and ſubſidies to be afterwards granted. 
All covenants 3. This covenant extends to all future acts, for it is, 
which import to that Ellen and her heirs ſhould be free, which is in fee; 
88 and her aſſigns of the rent might take advantage of it; for 
granted, run As the eſtate was in fee, ſo the covenant is co-extenſive with 
with the ettate- the eſtate, and is in fee alſo. And therefore it is as ſtrong, 
as if it had been to be free from all taxes to be impoſed by 
any act whatſoever. 


— + Ar acts, for the tenant to deduct, Cc. would have deſtroyed 


duQiog taxes, a ſuch a covenant as this, if it had not been provided by the 
fatute autho- as, that this clauſe ſhould not extend to. make void any 


Seed e et COVERARES Of Agreements between landlord and tenant ; but 


repeal the core. he was of opinion, that ſuch proviſion was not abſo] 


nant. 8. P. 13 y, 1. Becauſe theſe taxes lately aſſeſſed are ſub) 


Semb. act” 11 Matter for the covenant, and therefore, though the act al- 


re 


- 
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repeal of the e becauſe it is the thing upon which BarwsTER 
the covenang e Srounded, and againſt which it provides. 1 
2. This provi” for the tenant to deduct is for his advan- 

tage, which be might well waive by covenant, ſince. he 
might well foreſee it by the uſage of the times; and a man The benefit of a 


may as well waive the benefit of a future law, as of a law 2 ' 


already made. 3. The tenant might well pay his rent Comb. 467. 
without deduction, and not violate the law. For the dif- 
ference, where an act of parliament will amount to a repeal 


of a covenant, and where not, is this; where a man cove- A ſtatute make 
nants not to do a thing which was lawful for him to do, NE 


and an act of parliament eomes after and compels him to before was 


do it; there the act repeals the covenant ; and vice verſa. ——— re- 
But where a man'covenants not to do a thing, which was = o_—_— 


unlawful at the time of the covenant, and afterwards an act 8. v. $aik, 198, 


makes it lawful, the act does not repeal the covenant. So 8 


here, ſince the a does not compel the tenant to deduct, N ce yer 
the act leaves the covenant in full force. 4. This clauſe 26 b. pl. 172. 


was only inſerted to expedite the payment to the crown; Bu! 3 
and where an act of parliament "is, made for a particular Iaetul a8, i 
purpoſe; it will not extend to collateral qualities. 8 Co — repealed by 
138. a. Barrington's caſe, 19 H. 6. 62. a ſtrong caſe, 28 


where a grant to be free from a future tax was allowed by 8. P. Salk. 198. 
all the judges. And in the ſeveral acts for ſubſidies „ 409% 
in 37. H. 8. c. 25. and 1 Ed. G. c. 12. ſuch grants are — Di 
mentioned, and ſaved to the grantees for the future. This 48. b. pl. 53 6, 
covehant was diſpenſed with by the 22 Gar. 2. in which A clauſc in a 

- , atute made ſor 
there was a clauſe for deduction notwithſtanding any co- , ,,.;.,.., pure 


venant, &c. but there are no ſuch words in the act which poſe hall not 
concerns this*caſe,, . | * 


12 Mod. 270, 


_ ObjeQion, General words ſhall not extend to any thing 
provided to be done by a ſubſequent act of parliament. a 
Co. 47. 4. The caſe of the archbiſhop of Canterbury. 


Anſwer, That the ground of Cale is not univerſal ; and General wordg 

the reaſon of the caſe there was, becauſe thoſe monaſteries ne gk nuce 
that come by 1 Ed. 6. c. 14. were © veſtets in poſſeſſion things pr lass 
by the act of Ed. 6. excluſive of any other a&; and for by ſubſe- 
therefore it is in that reſpect a repeal of 31 H. 8. c. 13. . 32 Nen, 
though it might have been well enough done within the 1% ( 
general words [of means}, and that is the reaſon of the 
caſe aforeſaid, as is ſai in the caſe of Whitton v. Weſton, 
W. Fon. 185. and if theſe words [ſhall be by the authority 
of this preſent parliament veſted, &c.] had been omitted, 
thoſe lands would haye been exempt from payment of tithes 
LH i.” NOS | | 


Odjection. It is a tax by the pound-rate, and not by 
way of aſſeſſment; and therefore it is a new tax, and could 
pot be provided againſt, | n 
Vor. J. Anſwer, 


—— > oo 
— — — ——  —  — — _— — — 


1 Hil. Term 9 Will. z. 


Ba. rr Anſwer, It is the ſame ſort of tax; though it is not a 

kircuin. monthly aſſeſſment; and differs not in ſubſtance, but in 
form. The ſame things are taxed ; there is the ſame clauſe 
of deduction; and the tax is for the ſame purpoſe, for the 
king's fupply. If it had been for rebuilding Paul's church, 
then it had out of this covenant ; but ſince it is as it 
is, he was of opinion, that the covenant extended to theſe 
taxes, and the grantor and his heirs ought to pay the rent 
without deduction. | 


But he then made another queſtion, which was not ob- 
ſerved at the bar, nor by any of the other judges, viz. 
whether the terre tenant is liable to an action upon this co- 
venant; and he was of opinion, that he was not. For (by 
him) if tenant in fee grants a rent-charge out of lands, and 
couenants to pay it without deduction, ſor himſelf and his 
heirs, you may maintain covenant againſt the grantor and 
his heirs, but not againſt the aſſignee ; for it is a mere per- 

Warranty binds ſonal covenant, and cannot run with the land. Warranty, 
— 2. which is a real covenant, will never bind the land of the war- 
until after a rantor, until judgment had in warrantia charte; much leſs 
judgmentin a will this — covenant bind the land. And for a caſe 
— in point, he cited Hardy. 87. pl. 5. Coke and the earl of 
198. 12 Mod. Arundel.” In replevin, if the defendant had avowed for ar- 
171. rears of this rent, and the plaintiff had pleaded in bar, rien 
x arrere ; the avowant. could not have replied this covenant 

_ againſt the terre tenant; but if the avowry had been upon 

the grantor, or his heirs, the avowant might have replied 

this covenant againſt them, to avoid circuity of action. 
Therefore, ſince it does not appear that the defendant is 

bound by this covenant (for non conflat whether he is terre 


. tenant or not, or what, he is) for. this reaſon he was of 


opinion, that judgment ought to be given for the defend- 

ant. But the other three judges ſeemed to be in a ſurpriſe, 

and not in truth to comprehend this objection, and there- 

fore they perſiſted in their former opinion, talking of agrec- 

ments, intent of the party, binding of the land, and I know 
not what. Tocy gave judgment, for the plaintiff, againſt 
| the opinion. of Holt chief j ice, for the reaſon aforeſaid. 


wn hd... Mind — 1 hn 
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Rex ver/. Sanchee. 
S. C. 12 Mod, 165. Holt, 657. 


CAN CHEE and others, quakers, were cited into the ee- A ftatute 
cleſiaſtical court, to anſwer there upon their ſolemn af- imply giving . 
firmation, &c. concerning tithes withheld by them from — N 
the parſon of the pariſh; and for not anſwering the com- thing before re. 
miſſary, according to the ſtatute of 27 H. 8. c. 20. cer- — in the . 
ties their contumacy to two juſtices of peace, by whoſe — 
warrant they were ſeized, and committed to priſon; and take away the 
being brought by habeas corpus into the king's bench, Mr. 1 
Robert Eyre moved, that they might be diſcharged. Becauſe — 323 
the new act concerning the affirmation of quakers 7 O& -lItering the na- 
8W. 3. c. 34. / 4. gives the parſon a remedy to recover — 7g 
ſuch tithes by diſtreſs by virtue of a warrant of a Juſtice of fitting a now 
peace, then where a ſtatute gives remedy, the juriſdiction penalty does, 
of the ſpiritual court is taken away, unleſs it be ſaved by 2 
the ſame ſtatute, 5 Co. 73. b. W. Jenes 320. And he 4. 4 — 
cited ſeveral ſtatutes, where the juriſdiction of the ſpiritual tempt in a ſult 
court was ſaved, as 23 El. c. 1. 1 El. c. 2. In the — 
ſame manner in the ſtatute againſt uſury, 13 El. c. 8. Laftical dues, 
3 Infl. 152. 2 Infl. 657. And from thence he inferred, mult ſpecify the 
that it was the opinion of thoſe parliaments, that the ſpi- = — 
ritual juriſdiction would have been taken away by theſe. party was ſued, 
acts, if it had not been ſaved by them. But per curiam | 
this laſt act ſeems to be only an accumulative remedy, and 
not to repeal the act of kr 8. And in- many caſes the 
common law and eccleſiaſtical courts have concurrent ju- 
riſdiction; as if a penſion be payable out of a parſona 
dy preſcription, the remedy for this is either in (a) the ſpi- (a) R. acc. 
ritual court, or annuity lies (5) for it at common law; 1 Vent. 3. 265. 
though Coke ſays the contrary in his ſecond Inſtitute in his Mos. * 
comment upon the ſtatute de circumſpecle agatis, 13 Ed. 1. mY Aide Cre, 
A. 4+ c. 1. 2 Inf. 491. But where the nature of the of- Elz. 675. 
tence is altered by a ſtatute, and a new penalty inflicted ; Ae 
then after the party has been tried at common law and Cre. Elia. 5 
condemned, the eccleſiaſtical court ſhall not proceed 
againſt him. As if a man be convict at common law for 
having two wives, or hath been adjudged the reputed fa- 
ther of a baſtard ſon, &c. But then orthey took exeep- 
tion to the return, becauſe it is ſaid, that Sanchee, c. were 
impriſoned for contemptin a ſuit for detention of tithes or 
other eccleſiaſtical duties; and it ought to appear, for 
which the ſuit was, ſpecially. For though the ſtatute that 
E1ves this remedy is in general words, yet in the return the 
cauſe of impriſonment ought to be certainly expreſſed, to 
dend that it may appear to the court, that it was an | 
— 10 for _ they are imprifoned. And of 3 2 
mon was the whole court, and therefore the $ : 
were diſcharged out of — N _ 


Y 2 Petray 


_ fendant cannot 


"234 Fil. Term 9 Will. 3. 
Petray ver / Sir Auſtin Palgrave. 


3 8 IR Auſtin Palgrave recovered judgment in debt in C. B. 
againſt Petray upon a bond; upon which Petray brought 
loggeſt « negiot error. And now Sir William Williams moved, that the 
| — — to the Plaintiff in error might have liberty to ſuggeſt, that the 
' eapitation aft, bond was not ſpecified according to the capitation act. But 
| Vide poſt. 1055. yer Holt. chief juſtice, he ſhould have pleaded it in the 
* common pleas before judgment, but now after error brought 
he comes too late; and therefore the motion was denied, 


/ 


Burgeſs ver/. Periam. 
8 HE plaintiff brought a ſpecial action for not delivering 


dum of N vill bank bills upon the firſt of May in purſuance of an 
ended after agreement; but the memorandum was general of Eaſter term 
plea in abate. laſt paſt, which referred to the firſt day of the term; and ſo 


* apa the action appeared to be brought before the cauſe of action 
murrer. Sed accrued. Wherefore Mr. Northey moved for leave to amend 
vide poſt. 633, the memorandum, and make it, die Mercurii proxime poſt min- 
Dp 5g ER ſem paſchae (which was after the cauſe of aQion accrued) 
Rep. 116. upon affidavit, that all the proceſs iſſued after the firſt day 

8 of May. And this motion was made after the defendant 
had pleaded in abatement, and a reſpondeas ouſter awarded 
upon it, and demurrer by the defendant for this cauſe. But 

the motion was denied by the court, becauſe it comes tos 


late, though all was in paper, 


Miller ver/. Trets. 
Mich. 9 Will. 3. Exchequer Chamber, 


A verli& muſt I NFORMATION wasexhibited againſt the defendant 


| ov men the] by the plaintiff in the court of exchequer, for ſelling lace 
R. acc. Str. 1089. and ſilks, . Upon iſſue joined the jury finding the de- 


Iv. 5e. Cre, fendant guilty as to the ſelling the lace, &c. but ſay nothing 


——gaky, - i as to the filks. And judgment in the exchequer for the 


C. B. 3 £6. 156. informer, And upon error brought this omiſſion of the 
vide Com. Plead. jury in the verdict was aſſigned for error. Upon which 1 


S. * 2d. Ed. . * 
3 161. motion was made in the exchequer for leave to amend; but 


If it does not, a denied, becauſe it was not amendable. And therefore the 


Judgment en- judgment was reverſed here, 


will be erroneous, R. acc. Str. 1089. 3 Lev. Cro. El, 3 D. acc, Gilb, C. J. 
34 Ed. 156. 4. v. and the court cannot amend it, * * 1 


Hilay 
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Hilary Term 
9 Will. 3. C. B. 1697. 


Sir George Treby Chief Juſtice. 


Sir Edward Nevill . 
ir Sir John Powell Tuſtices, 
an Sir John Blencoe 
b 
on bf — 5 — 
nd 
| 
, Ayres ver/. Falkland. 
1 8. c. Salk. 231. | 
at I JECTMEN r. Upon a ſpecial verdi& the caſe was A term for 


thus. . poſſeſſed of a term for ninety-nine years de- J may be 

viſed it to B. —— and after to ſix —— ſucceſſively for warp > bw 
their lives, if the ſaid term ſhould ſo long continue. All tor their reſpect- 
the ſeven perſons being dead, and the term continuing, the 
queſtion was, whether the reſidue ſhould go to the execu- 1 Brownl. 41. 

tors of the teſtator, or to the executors of the laſt deviſee. acc Fearne, 3d 
It was objected, that as there cannot be a remainder of a {4,39 be 
term; for the ſame reaſon there cannot be any reverſion reverſion exbect- 
left in the firſt teſtator, but that the entire term was in the ant — 57 oY | 
laſt deviſee, and conſequently would deſcend to his exe- —— —— 
Cutors, ſonal repreſen- 


tative of the deviſor. 8. C. cit. Fearne. 3d Ed. 37 8 D. acc. 1 Sid. 37. Semb. acc. 1 Sid. 451. 
Semb cont. 2 Sid 135+ 181. vide Hetl. 163. Litt. 348. 1 Roll, Abr. 611. 8 Via. 92. pl. 


i. Fearne, 3d. Ed. 342, 343, 444» 345. | 1 

Sed tota curia contra. F or per Trely chief juſtice and 
well jullice, theſe executory deviſes depart from the rules 
of the common law, and are allowed in compaſſion to fa- 
milies, for whom proviſion. is now generally made by terms 

and leaſes; therefore one muſt no: have too great retro- ' 
ſpect, to ſearch fot rules of eonſtruction in ſuch caſes. At 
the beginning theſe deviſes were oppoſed ; for when A. poſ- 

fed of a term for yeats deviſed the term to B. for life, re- 
mainder to C. the remainder to C. was held void, becauſe 
term was intire, and compriſed the whole interelt, as 
A much 


* * 


W X „ & * 
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Arzzs much as if he had deviſed a fee; and ſo the term being 
intirely in the firſt deviſee, nothing was left to remain to 
the ſecond; beſides, that a term for years was looked upon 
as a leſs intereſt than an eſtate for life. Afterwards to ſur- 
mount this difficulty, this expedient was found out in Mat- 
thew Manning's caſe, that there ſhould be a tranſpoſition, and 
that the latter deviſe. ſhould be conſtrued to paſs firlt ; for 
doubtleſs a man might deviſe a term to A after the death of 
B. and upon ſuch a limitation the deviſor is not excluded 
from the diſpoſition of the mean intereſt, which he has not 
diſpoſed of, for the interval of the life of B, And therefore if 
a term for years be deviſed to A. for life, remainder to B. by 
conſtruing this a deviſe to B. after the death of A. and that 
A. ſhould bave it in the mean while, it was allowed good. 
After the limi- But if A. deviſes à term for years to B. in tail, remainder 
| ng ne over, this remainder is limited to commence upon a poſſi- 
and the heirs of bility too remote, and therefore the law will not wait for it. 
* — erg The ſame law if J. deviſes, a term to B: and if he dies 
iu too remote, Without iſſue, remainder to C. this remainder is alſo too re- 
R. acc. 1 Sid. 37. mote. © But when the limitation is to A. for life, remainder 
>Bro-Ch.  toB. A. in probability may die before the term determined. 
1 Roll. Abr. 611. And therefore all the remainders in the preſent caſe at bar 
$ Vin. 92 pl. 1. were held good. But foraſmuch as the firſt, and afterwards 
SS _ every one of the ſeven deviſees in their reſpective turns had 
Fearne, 3d Ed. the intire term, during the life of the firſt deviſee, the whole 
4 — _ term was in him, and the ſecond had but a poſſibility, # fic 
"0 P. Wu ach. de ceteris. For as there might be a poſſibility of reverter at 
3 Term Rep. common law, ſo in theſe caſes there is à poſſibility of re- 
$96. The limi- mainder. Then as a poſſibility of remainder may be limited 
ecutory deviſe Over in theſe caſes, ſo ic may be reſerved ; and if it be not 
afrer failure of diſpoſed, it ſhall be left in the deviſor ; ſor that which a man 
— — has in him, and does not diſpoſe from him, remains ſtill in 
more. R. acc. bim. Beſides, that a- man may have a poſſibility of rever- 
CI ter, where he cannot limit a remainder; as it A. gives 
= _ Fearn, lands to B. and his heirs during the time that ſuch an ok 
34 Edit. 322. . ſhall grow, he hath a poſſibility of reverter, though no te- 
Sed ride Doug mainder can be limited. From whence it follows, that the 

Ef. 177, va. re ſidue of the term in this caſe aſter the death of all the ſeven 
188. 189, 190. deviſees muſt revert to the teſtator and his executors, And 
ann judgment was accordingly for the defendant, Cc. 


Apo- ; | 
batity of revertar moy exif where a remainder cannot be limited, 


Bates ver/;, Bates, Dower. 
8. C. Salk. 88. more at large Lutw. 1292 
Pleadings and Special Verdict, Lutw, 719. poſt. vol. 3. 192+ 
1 OW * 7 The tenant pleads, that the 2 hu 
ich ber huſ-” . ques fuit ſeifie, que diner. Upon which. iſſue 
— — fore joined, the 1 4 that Rab Bates, buſband of the de- 
for life, ——_ mandant, was ſeiſed of the lands now demanded, for life, 
— Years Temainder to A. and B. truſtees for ninety- nine years, te- 


to him in tail, a woman ſhall be endowed, vide Ann 13, 2 Bl, Com. 131, 4 
1 3 | OE crap main 


Y. 
FALKLAND, 


- 
* 


Hil. Term 9 Will. 3. 327 


mainder to the heirs of the body of Ralph Bates, Cc. et flo, Barns 
ttc, And it was argued for the defendant, that the huſ= Br. 
band died ſeiſed of an eſtate tail executed; for the interven- 

ing eſtate being for years, ought not to be regarded. That 

the feoffment of the huſband would have diſcontinued the 

intail, which proves that he was ſeiſed of it. See 2 Bulſir. 

29, 30. Cre. Gor-233 234+ 1 Roll. Abr. 632. 8 Vin. 516. 

B. 15 2. and that his warranty would have been lineal to 

a ſon, which proves that the ſon is in by deſcent. E contra 

it was argued for the tenant, that dower was allowed by 

the law for the ſupport of the wife and her children ; and 

therefore where by ſuch allowance the wife and her chil- 

dren @nnot be ſupported, no dower can be allowed, for lex 

non facit inutilia. Then dower in theſe caſes, where the 

meſne term might be for a thouſand years, would be fo re- 

mote, that it would be of no avail to the wife, And as to 

the objection, that the heir was in by deſcent ; it was an- 

ſwered, that that ſignifies nothing, becauſe if the interven- 

ing eſtate bad been for life, the heir had been in by deſcent, 

and yet in fuch caſe without doubt the wife is not dow- 

able. This caſe was thrice argued at the bar, and at the 

firſt argument the court doubted, becauſe the eſtate tail is 

ſo disjoined by the intervening leaſe, that though it be'veſt- 

ed, it is not executed; and perhaps (they ſaid) the feoff- 

ment of the huſband would not have diſcontinued the in- 

tail. At the ſecond argument Treby chief juſtice was of 

opinion for the demandant, becauſe at the inflant of the 

death of the huſband there was out an eſtate for years in 

the truſtees, and the eſtate tail was in the huſband; and 

(by him) the inſtant ſhould be divided in favour of dower, 

as Cro. Elia. 503, Broughton uv. Randall. But upon the 

third argument judgment was given for the demandant upon 

this reaſon, becaufe the huſband had a freehold and inherit- 

ance in bim, and the intervening eftate, being only for 

years, ought not to be regarded. For at common law ſuch 

a term was 2 precarious thing, the freeholder might have 

deſtroy ed it at his pleaſure by a feigned recovery, A de- 

ſcent, which tolls an entry, does not difturb a term ; and 

if tenant for life commits waſte, ſuch an intervening term As intervening 
will not obſtruct the action of waſte, as an intervening date for years 
eltate of freehold would do. And therefore all the court os 3 
Was of opinion, that ſuch intervening term would not hin- poſſeffion and 
der dower, zs it would have done if it had been an eſtate ate him who 
for life, according to the opinion of Perkins 336. the only — cg 
authority in the books for that reſolution. N was inheritance, will 
given for the-demandant. {+ EIS 
maintaining an action 2 4x 

\@f freehold will. Dr a: Go. Lite org = Hook n „ 
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Eaſter Term 


| 10 Will, 3. B. R. 1 697, 


Sir John Holt Chief Jaffe... 
| Sir Thomas Rokeby Y. ) 
Sir John Turton Juſtices. 
| Sir Samuel Eyre! 


* ** . - 
n 
# # 4% *. * £ 
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Burr v. Atwood, and Drue v. Atwood, 
N * 4 5 8, C. Lit. Entz 22 f. 290. Carth. 44). 
Ii ehntiot 1 00 H obtained ag an action againſt 


bring error upon FJ. S. in which Burr was bail; and alterwards he ob- 
— tained judgment in fire facias. againſt Hurr; upon which 
. . een brought a writ of error, tam in redditi ne judicii quam 
5 Mod. 397- Jn ddjudicatione executionts ; which was ill, becauſe the bail 
- agg ag > cannot maintain error upon the principal judgment. Upon 
— eee | which Mr. Car thew moved, that the writ ot error {hould be 
may be qu quaſhed-as to the principal judgment, and ſtand good as io 
Vine Ci. Car, the judgment upon the ſcrre ſaciasn. And, he cited a caſe 
481 acjudged in this court, Paſch. 5 Will, & Mar. between 
" Brock and Sir William Ellis, where Sir William Allis ob- 

' tained judgment in debt againſt Brook and J. S. two exe- 

cutors of J. M and upon a ſeire fieri inquiry awarded, and 

© deyaſtavit returned againſt Br got, judgment was given 

A againſt Broot upon the devaſiguit; upon which Brook ſued 

a writ of error without his co, executor J. S. to reverſe the 

rincipal judgment in the action of debt, and to reverſe the 


| Gn judgment judgment of the deva/iauit againſt himſelf; and becauſe he 
 »gainkt ſeveral alone without J. S. could nor ſue error upon the principal 


perſons one 


Bong cast judgment, the writ of error was quaſhed as to that, and 
bring a writ. of ſtood good as to the judgment in the ſcire facias. upon the 
erer. R. act · Jevaſtavit againſt himſelf ; which caſe Holt chief juſtice te- 


ur 88 . T. membered well. And therefore in the principal caſe the - 


R. 737. ante writ of error was quaſhed as to the principal judgment, 


de bene cltes, was retained for the reſidue. 
and Cem. Pleader, 5 5. 24, Ed, vol. 5. P. 01. 


4 Acoutt 


Faſter Term 10 Will. 4, 329 
Acourt v. Swift, 
Paſeb. 5 Will. & Mar. 


P ON error brought in like manner by the bail upon A writ of erret 
a judgment in B. R. in Jreland held ill. But the gane be 


court refuſed to quaſh it, becauſe the tranſcript was not re- — wen 
turned and filed. Ex motione m'ri Northey, 71 returacd amd 
Bras field v. Lee. n 


TN treſpaſe, aſſault, battery, and falſe impriſonment, the — a cannot 
plaintiff declares, that the defendant aſſaulted, beat, and injury done aftet 
impriſoned the plaintiff, the firſt of Ofober g W. 3. and the commenee. 
detained him in priſon for four months. Upon not guilty ln. ne 
pleaded, verdict for the plaintiff and entire damages were 1 Vent. 103. 
given by the jury. And now ſerjeant Darnall moved in „ 
arreſt of judgment, that the declaration was a declaration vide Hob. 286. 
of Michaelmas term 9 W. z. and therefore the damages Com. 231. 
being intire and given for the impriſonment of tour months — „ N 
from the firſt of (ober, it appears that the damages were are Sa 
given for impriſonment after the action was commenced, the court cannot 
And judgment was arreſted, * | 11 — 


1 will arreſt the judgment, vide poſt. 1382. Dougl, 696. 


Doberteen v. Chancellor. 
Saturday, 'May 21. 


$. ©. 5 Mod. 399. 12 Mod. 189. Garth; 447. cit. Imp. B.R. 34 edit. 243. 


IN aſſump, the defendant pleads in abatement. And 1a « caufe in 
upon demurrer reſpondes ouſter was awarded. And then which the de- 

the defendant pleads the general iſſue. And the niſi prius — — * 
roll was prepared, omitting the plea in abatement. And ment, and the 
being brought to the affizes, verdict was given for the court havaward- 
plaintiff, And nowea motion was made to ſet aſide the — — 
trial, becauſe the plea in abatement was not entered in the in abatement 

nifi prius toll. and ſo che juſtices; of atfiſe had not proceeded Heng g= 
upon the right record. And this being referred to the cateted by they 
maſter tq examine itz he mide's report as aforeſaid. And nib prius roll 
the verdict was fet aſide by all the judges upon examination 
of all the pradtiſers'of he king's bench, and all the protho= + 
rotaries of the common pleas, hat was the practice in tuch _ 
caſe ; who all certified, that the conſtant practice is to haye 
the plea in abatement entered in the niſ prius roll (). 

Gee lim 7 6 


(= According eo 5 Mod. 399 and. Carth, 444. the plea in abatement and reſpondeat after 
a e toll, and —— determination upon — 


rr 
Canter 
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Canter o. Shepheard. 
3. C. 12. Mod, 189. 5 Mod; 304. Salk. 50%. Comb. 475, 
If 2 _ N trover and converſion for a goldſmith's note of 100 /: 
— ia a thop 1 upon the general iſſue pleaded, upon evidence at the 


is defired to take rial, the caſe appeared to be thus. Canter had a note for 
Abe money” jo. of Shepbeard, which Canter carried to Shepheara, and 


which another” 


3s tame-ro pay; delivered it to him, to receive the 100/. At the ſame time 

and count out Mr. Dale brought 80 J. to Shepheard, to pay to him, Shep- 

any part of it» heard prayed Canter to count the 801. and receive it as part 

— lays it of payment, while Shzpheard counted 20 J. out of another 

559 bag. Canter counted 30 {, out of the 80 /. and drew a bag 

rieten of Out of bis pocket, and put the 530 J. into the bag, and laid 

ths oney put, the bag with the 50 l. in it upon the counter by him, and 

— tbe oy proceeded to count the reſidue, during which FJ. S. took 
at if it i» ttolen / en. | $485 JE 

from the.coun, up the bag and ran away with it; upon which Canter ſup- 

2 muſt bear poſing that this was not any payment to him, becauſe the 

An money was not carried out of the ſhop, and becauſe it was 

liable to be counted again by Shepheard, refuſed to take the 

he other 50 l. and brought trover for the note of 100 l. The 

matter appearing thus upon the evidence, it was reſerved as 

a point by the lord chief juſtice Halt, before whom the 

cauſe was tried; and it was moved in B. R. and argued by 

FA Counſel. Afﬀter which all the judges were of opinion, that 

„ the plaintiff Canter ought to bear this loſs of the 50/. be- 

cauſe the putting the 50 J. into his own bag was an appro- 

priation of the money to himſelf; and the plaintiff might 

have brought detinue fot the 50 “. in the bag. And there- 

fore the verdict was for the plaintiff for 50 J. only, and 

judgment accordisgly. Note, per Halt, chief juſtice, at the 

trial the opinion of the jury was againſt the defendant for 

the whole 400 J. conceiving that this was no payment in 

the way of trade; and therefore they were ready to give 3 

Vverdict for the plaintiff for the 100 J. if the chief juſtice had 

nos been diſfatisſſed with it. * 


Sir Richard Leving v. Lady Calverly. 
Dee 13h 03 e, nun . 
An ifiue joined IN an oRtion of covenant the plaintiff declares upon 3n 
We 7 4» indepture made in the county palatine of Cheer, where 
"= that.in ſendant; and the breach affigned was, in not repairing the 
Is laid in the "houſes, The defendant pleads, that he repaired. the houſes 


"TY. . . 


declaration, in the city of Cheer. And iſſue being joined, 
ought to be tried the was ſent by mittimus to the chief juſtice of Chiſ- 


—— the fot ven and it was tried in the county at large. And after ver- 


I dict for the plaintive, it was moved by Sir Baribolimtu 

rr Shower, that this was a miſ-trial; and being in a wrong 

An dhe county in which the vende Ts laid in the decfarativh 6annot be objected to after verdicl. 

R. ccc. 1/Saund/246/4 Vent: 24 3 Lev; 394. 12 Mod. $7" R. cont. 3 Keb. 654. 675: 2 
3 "ITY 
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it was not aided by 16 & 17 C. 2. c. 8. /. 1. But the Turing 
record ſhould have been ſent by mittimus to the chamber=- cu. 
lain of Cheſter, and he ſhould have ſent it by mittimus to the 
mayor of Chefter, and ſo the trial ſhould have been in the 
city. But Mr. Cheſbyre e contra argued, that this was aided 
by the 16 & 17 C. 2. . 8. 1. And for authority he 
cited the caſe of Craft v. Boyte, 1 Saund. 246. 1 Vent. 22. 
and a caſe between Few & Briggs adjudged ſince the revolu- 
tion, B. R. T. 3 V. & M. Rot. 1763. 12 Mod. 7. cit 3. 
Lev. 394. where an action was brought for an eſcape againſt 
the warden of the Fleet in Middleſex ; the defendant pleaded | 
a recaption of the priſoner by freſh purſuit in Surrey; and Kent. v. 
iſſue being joined upon this, it was tried by a jury of Mid- * 8 — 
dliſax; and verdict for the plaintiff; and it was adjudged by Mar, — 
three judges againſt the opinion of Holt chief juſtice, that 326. | 
this was aided by the ſtatute; and afterwards error was 
brought upon this judgment in the exchequer chamber, and 
this miſ-trial aſſigned for error; and all the judges, except 
Treby chief juſtice of the common pleas, Powell and Lech- 
mere wece of opinion to affirm the judgment, and the judg- 
ment was affirmed ; and — Trehy chief juſtice de- 
clared in the common pleas, that he would ſubmit to the 
opinion of his brothers; and therefore though this conſtrue- 
tion was very difficult to be maintained, if it were res integra, 
yet ſince theſe authorities, and others which he cited, were 
ſo, he deſired that the plaintiff might have his judgment. 
And afterwards Holt chief juſtice ſaid, that he would con- 
form to ſo many authorities, though he believed they could 
not be maintained by reaſon. For (by bim) the intent of 
the ſlatute was according to the diſtinction in Saunders 246. 
But'in reſpe& to the multitude of caſes he complied, And 
judgment by the whole court was given for the plaintiff. 
lg Silly v. Dally. 
Intr. Hill. 9g Will. 3. B. R. Rot. 747. 


S. C. Comb. 476. Carth. 444- Holt 670. 13 Mod. 190, Salk. 56a. Where it is ne. 


RE PLEVIN. The defendant made conuſance as ceffury to ew 
bailiff to John Treaceagle, and ſaid, that the 31ſt Faly, 2Utle, the cum. 
1645, Joſeph —_—_ 


ſaid was poſſeſſed of and in one meſſuage, &c, — wal de 
termino guingentor um annorum computandorum a tri — 
Juli anno ile; and that be bei e 
day of Fuly made a leaſe of the ſaid meſſuage for the term 303. b. Send. 


499 x ye — — 
three weeks, to Jobs Carter and Richard Carter, their exe- {Mot 223. 


dant is bailiff) executor; and for rent atrear the de- +2578 


fendant avo ing of the cattle, bei | 1 
er of ws the taking of the cattle, being upon the g- 3 
796. 1 Barnard. B. R. 46. Semb. acc. 3 Salk. 306. 12 Mod. 188. 6 Mod. 223. q. v. R. 

cont. 2 Show 484. Comb. 27. Serab,” cont, 2 Vent, 187. But now ſeo 31 G. 2. 6, 19+ fl 23. 


332 
871K U 


. 
l Dar LY. 


Ta treſpaſs, 
u defendant can- 
not juſtify diſ- 
training catrle 
for damage fea- 
fance without 
Kewing a title, 
R. cont. 2 Mod. 
D. cont, 2 
h if, 261, and 
wide note (a] in- 
fra, 
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premiſſes, as a diftreſs, &c. The plaintiff demurs. And 
Mr. Carthew for the plaintiff argued, that the conuſance is 
ill, becauſe the commencement of this term is not fhewn, 
viz. out of what eſtate it was derived; for when a particular 
eftate is pleaded in a plea, avowry, or replication, the com- 
mencement of it ought to be ſhewn. 2 Edw. 4. 11. 9. 
and in a caſe between Langford and Webber, intr. Hil, 
2 & 3 Jac. 2. B. R. Ret. 965. Carth. g. 3. Salk. 356 (a), 
in treſpaſs for cattle taken, the defendnt pleaded; that he 
was poſſeſſed of a cloſe for a term of years, and took the 
cattle there damage feaſant ; the plaintiff demurred gene- 
rally; and it was adjudged for him, becauſe no iſſue could 
be taken upon the poſſeſſionatus ; which is a caſe in point, 
So in a cafe between Saunders and Huſſey, intr. Trin. 8 Mill. 3. 
G J. Rot. 466. Lutw. 1231. Carth. 9. Replevin ; the 
defendant avowed, that he at the time of the taking of the 
cattle ſeiſitus fuit & adbur ſeifitus exiſtit of the place where, 
Sc. and that he took the cattle there damage feaſant, Cc. 
The plaintiff demurred ſpecially, becauſe it was not ſaid, of 
what eſtate he was ſeifed ; and (by him) the opinion of the 
court was, that the avowry for this reaſon was ill ; and 
therefore the avowant paid cofts, and amended ; he was 
counſel) in the cafe. | 5 
Note, I was preſent in court in the common pleas Mich. 
8 Will. 3- 1699, when the caſe of Saunders v. Huſſty was 
argued; and the caſe was thus: Saunders brought replevin 
for a taking of the plaintiff's cattle by the defendant in a 
place caljed En/field in 8. The defendant avowed, that he 
at the time of the taking fe//tus fuit & adbuc ſeiſitus exiſlit 
de tribus acris terrae in Eaſiſiald in quo the taking 1s ſuppoſed 
to have been made, and that he took them there damage 
ſeaſant. The plaintiff demurred ſpecially, and ſhewed for 
cauſe, that the avoyant- had not ſhewn of what eſtate he 


the 
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the name of the whole, which in fact was a common drr 
field, which he could not diſtinguiſh in parts. Then when p,;;., 
the defendant juſtifies, he juſtifies the taking in the very 

ſpot by the number of acres, and he could not juſtify it 
otherwiſe, and therefore per curiam the avowry was well 

enough. Then Gould king's ſerjeant took another excep- 

tion to the avowry, that the avowant had ſaid that he was 

ſeiſed, but did not ſay of what eſtate. Upon which Giraler 

ſerjeant argued, that the avowry wis well enough notwith- 

| ſtanding that exception. Becauſe, J. Aaditis probat minori- 

tatem, and therefore that ſeiſin ſhould be intended of a fee, 

But, 2. If it ſhoula no be intended a fee, yet it ſhould be 

intended a freehold, for of a leſs eſtate a man could not be 

ſaid to be ſeiſed. In quare impedit if a man declares, quod 

ſeifitus fuit de manerio, to which the advowſon was append- 

"ant, it is good, 8 Hen. 5. 4. 5. So in quo warrants the de- 

fendant ſays, quod libertat. praedict. legitime habuit et graviſus 

fuit, and good, ꝙ G. 29. 4. But admit that ſeiſitus ſignifies 
polſelſtonatus; yet it would be good, becauſe the avowant 

has the prior poſſeſſion. And therefore it was adjudged, Ia treſpaſs a 
Wright ver/. Hardcaftle, B. R. lately, where the plaintiff * 
brought treſpaſs for taking his cattle, the defendant plead- tuning — 
ed, that he was poſſeſſed of a market at Leadenball, and — toll w-thout 
ought to have toll, Sc. and becauſe the plairtiff did not — 
pay the toll, he diſtrained the cattle; and there exception 

was taken to the plea, that the defendant did not ſhew 

any title to the market; but becauſe there was no title in 

the plaintiff, and a poſſeſſion in the defendant ; that was 

held good until a better title was ſhewn, and therefore the 

plaintiff there was barred of his action; but per Powell In 3 declaration 
juſtice, the caſe of Wright v. Hardcafile could not be law, _ 2 
for the difference is of a declaration againſt a wrong doer, ju-5o the plain 


th L : - oſſe 
ere poſſeſſionatus is well enough, but in a plea in bar the — 


general way of pleading to be enlarged, and therefore (by Ia n 

him) this ſeiſtus, without more aying, would be ill REP for damage fe- 
general demurrer. But per Treby chief juſtice this pleading dclemt for the 
ſeiſitus without more ſaying is but form, for no man can be wernnt to ſtate 
ſeiſed of a leſs eſtate than of a freehold ; and therefore for — was uh 
the ſame reaſon that liberum tenementum is good in avowry, freehold. R. 


for the ſame reaſon ſeifitus is good. Vide Gill 191. 


2 Wi, 269. Pl. Aff. 471. 475. Morzg. Prec. 600. To fate generally that he was ſeiſed, not, 
Mr. Northey for the avowant argued, that the avowry was 
good, Lecauls it is in nature of a deplatation, ang therefore 
= I 


91. 
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Sitter jt ſhall be admitted into the rules of declarations. In debt 
'Patiy, for rent the plaintiff may declare, quod cum ille demiſit to J. 
In debt for rent &. and the intereſt thereof came to the defendant, and it is 
ve leſſor need good. Indeed if the plaintiff ſhews a title in the declara- 
$. P. Comb, tion, there it is reaſonable that the defendant make a better 
467. R. acc. title, to anſwer that of the plaintiff; but here the plaintiff 
8 makes no title but to the goods, and therefore the title need 
148. 2 Vent. not be preciſely ſhewn. And V. Fon. 453. gives the rea - 
131. ſon of the judgment in the caſe of Scavage v. Hawkins, be- 
cauſe the land was nbt in demand, which will be an autho- 

rity here, for no title is made to the place where, &c. And 

he cited a caſe in point between Paſhley and Seymour, 2 Fac, 

2. B. R. 2 Show. 484. Comb. 27. where in replevin the 

: defendant avowed, that he was poſſeſſed of an inn called 
The Bull and Mouth for the term of g1-years, to commence in 

the year 1666, and that in the year 1683 he demiſed it to 

Kingdem rendering rent, and for rent grrear he avowed the 

taking of the plaintiff's goods being upon the premiſes, and 

judgment there was given for the avowant. But by the 

whole court in this cafe judgment was given for the plain- 

tiff, For per curiam an avowry differs from a declaration; 

for in debt for rent, &c, one plea will anſwer the whole 
declaration, viz. nil debet, but in avowry no ſingle plea will 

go to the whole, for the avowry muſt be traverſed, but no 

traverſe can be taken to the flion of the term. Beſides, 

that it is an eſtabliſhed rule, that the commencement of all 

33 eftates ought to be ſhewn in pleas, avowries, &c. 


ut where the action is brought upon privity of contract, 


the eſtate rail, Zhou, 484. Comb. 27. that os did not underſtand pleading. 
a 


99 And Rokrby juſtice made the ſame declaration in the reſo- 


188. 

. 8. | | 

nabe nie obs aided wed es Vide 1 Bro, Part. Caf. 74- 
| | c 


= - 
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Cromwell very. Grumſden. 
. Pleadings. 5 Mod. 278. Vr 
H E plaintiff brought debt upon a bond againſt the 
defendant as executor to Urluin, in which the plain- The concluſion 


tiff declared that Urlin alias Urhvin the defendant's teſtator - a 14 eg 
bound himſelf to the plaintiff in the ſum of 40 /: by bond amended after 


(which he produces in court) cujus datus eff 1 Tait anne wgument with- 


demini 1674, Cc. The defendant pleads, quod non eff fac- —— 3 


tum of the teſtator. And iſſue being joined thereupon, which the in- 

the jury find a ſpecial verdict; they find the bond in hace tent — — 
verba, which was, noverint univerſi per pracſentes nos — leQted, io good, 
Urlin et his wife tener: et firmiter obligari to Crom- notwithſtanding 
well in prae Mid viginti in quadrans libris bonae et legalts mo- — —— 
netae, &c. dat. 1 Fulii anno regni Caroli ſecundi millefims the langvage. 
ſercenteſimo ſeptuageſmo quarts 3 and the condition of this 8. C. Salk. 463. 
bond was for payment of 20 l. and that it was figned and — . 
ſealed by the huſband and wife, and fubſcribed by the name Mag. 193. and 

of Urliuin; et fi ſuper totam materiam the court ſhould ad- with the.argu. 


judge this the deed of the teſtator, they find that the de- -rpoteogag 


ſel 
fendant detains the debt; which was an ill concluſion, for large, 5 Mod. 


the point in iſſue was, fa&um or nen; but liberty was given 23t- vide ante 


to amend the concluſion without payment of coſts after the * — 25 


ſpecial verdict had been argued at the bar. And after ſe- 208. Hob. x16. 
veral arguments at the bar Holt chief juſtice this term 119. — — 
delivered the opinion of the court, and ſaid, that though — 146. 16 
this was a very inſenſible obligation, yet ſince the intent Vin. gr. 3 Bac. 
of the parties appeared plainly, that it ſhould be a ſecurity —_ ang 
for 201. by the penalty of 404. the judges were therefore 3. 24. £4. * 
unanimouſly of opinion, to give judgment for the plaintiff, vol. 3. p. 278. 


Aud as to the firſt objeQion, that the teſtator was not bound —— 


in any ſum certain, to that he anſwered, that as to the may be ſtated to 
words [in quadrans] if they were alone, they would be be been made 
inſenſible; but ſince they 228100 ſomething of four, and 8. C. Salk. 462. 

the condition is for payment of 201. that ſhews that 'qua- Comb. 477. 


drans was put for quadraginta. And there are caſes as TIS 

ſtrong ; quamguegenta for quingentis, Heb. 119. quantegint. 5 Mod. 234 
for quinguaginta, good. But he ſaid, that he could not And no odj-ce 
agree the caſe in Hob. 19. where ofigent. is adjudged of7y- jon d un ll. 
ginta ; for the gent. ſignifies always centum. And more- gation that the 
over the caſe there cannot be law, becauſe coſts are given date thereof is 


to the defendant. And the words prac mid vigenti are in- 2 [mar ay 
ſenſible, and therefore the ſenfe being complete without date mall be in- 


them, they ſhall be rejected. — 

C. Salle. 462. Comb. 457. Holt gas- 13 Bed. 53. 5 Mod, 281; vide poſt. 1076, Rat ag 
allegation that it bears date on a particular day, is bad, 8. C. Salle. 452. Comb. 477, Holt. 
$22. 12 Mod. 193. 5 Mod. 281. A bond is good though the name of the obligor be ſpelt 


thy in the of the bond and in the fignature, 8. C. Salk. . 
$22, 2 | A PEI EY 


2. It was argued in this caſe by the defendant's coun- 
ſel, that the plaiatiff by the cujus datus in his declaration 
has confined himſelf to the very* date of which he bas 
declared, becauſe it is the very deſcription of the bond; 


and 


* 
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Cronwtt and therefore a bond of another date cannot be intended 
Gzrnzpen, to be the ſame bond with that upon which he declares, nor 
' -- © couldrthe plaintiff give gay ſuch in evidence in this action 
dy reaſon of the variance. And therefore it is the ſame 
14+,--4: + thing, as if he had ſaid: gerens datum, which doubtleſs had 
deen fatal. Where a bond has no date, or an impoſſible 
Aacte, the plaintjif may declare that the deſendant bound 
Rmuimſelf ſuch a day, for the day is not material, but is only 
mentioned, becauſe ſome time muſt be laid in the declara- 

tion, If a bond has a poſſible date, and a man declares of 

another date, it is ill, though he doth not apply ſo parti- 

cularly to the date of the bond, as by cajus datus, or gerens 


Ira def is lated datum, If a man. declares. upon a bond dated 1 May, and 


te here been in fact it was delivered 1 June following, it is ill; becauſe 
dated on 0" in ugon A general declaration it ſhall be intended to be deli- 


Neat. C. delivered primo Juni. But if a bond bears date ſubſequent 


pl 3. K. tec, % | 

"27 7 o - $$ n 
| - | 

* a * © is © . 


_ It bears date. 5 a f 8 
| D. ace. 2 Co. £: after; he may give the bond in evidence, though delivered 


36. to the delivery, then à man cannot ſay in his declaration, 
3 that it was primo deliberatum ſuch à day, becauſe be is 


thedsyon aich img Mai, and that it was primo deliberatum prime Funii 


3 at another day; but contra, if it bears another date. If a 


© ted to have been man declares uppn a bond made ſuch a day, and upon cyer 


made on 4 par: it bears date of a precedent date; yet it is well enough, 


ticular da it is becauſe the declaration does not mention the date, but the 


F making. But if a deed recites another deed, and miſ- 


ona prior day- recites the date of the former deed, it i« fatal, But not- 
Via pol, 325, withſtanding this objection, Holt chief juſtice delivered the 
opinion of the court, that judgment ought to be for the 
plaintiff. . For (by him) the date is an impoſſible date; 

and then the plaintiff might have averred it to be made 

when he pleaſed. And though by the prefert in curia be 

bas confined himſelf to a date, yet the exyus datus ſhall be 

intended of the delivery, But if it had been gerens datum, 


there could not have been room for ſuch an intendment, ' 


and therefore it had been ill; But now it ſeems well 

193. And judgment was-given for the plaintiff, - 
Themes werf. Lloyd, 
An officer of 7 Ndebitatus aſſumpit. The defendant "venit et digit, that 
nw Ar: dog OE * be is an officer of the enchequer, and pleads privilege, 
minter may Tbe plaintiff -demurs, And excepiion was taken to the 
plead his privilege without produging at the time bis-writ of - privilege under the ſeal of the 
evurt. 'R. acc. poſt. 117. Salk. 545. pl. 7, Bat if he does produce it, bis privilege cannot 
be traverſed. D. acc. puſt, 4173. Cake 545+, pl. 7. Skipn. 0 00 2, In the beginning of 4 


x enough, and is no more nonſenfical than the caſe in J. 


lea to the juriſdition the defendant need not inſiſt that the coyrt ought hot to bave eognizance, 

ide 2 Will. 25 14, Fon, 1% A; defendantih not entivet tu 'coſts-upun judgment in bis 
favour on a demurrer to, a en ah4ements > $$ Comb. 483-1 1 Med. 19g Salk 2941 
Q . 41 . - 


* 
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plea, becauſe he pleads this privilege by writ, but not under Tuonre 
ſeal of the court. | Sed non allecatur. For per Holt chief 1105. 
juſtice, if a man pleads privilege, and at the time of plead- 

ing he produces a writ' teſtifying that he is an officer, the 

plaintiff cannot deny the privilege. But if he pleads it 

without a writ, the plaintiff may deny it, but the plea is 

good without ſhewing the writ. A ſecond exception was, 

that it is not ſaid that the court ought not to have conu- 

ſance in the beginning of the plea, but he ſays it in the end 

of the plea, Sed non allicatur. For per curiam the conclu- 


fion makes the plea. , For if a man begins in bar, and gon- | 
cludes in abatement, it is a (a) plea in abatement. £Kaff. (a] Vide pot, 
Entr. 178. 472. 3. Old Book of Ent. 62. b. 128. Thompſ. 59% 
Ent. 3, 4. And therefore judgment was given for the de- 

fendant, And afterwards in Trinity term motion was made, 

that the defendant ſhould have coſts upon the new (65) act. (5) 8 & Y W.z, 
But it was denied, becauſe the plaintiff cquid not have had“ 5. 
w_ before final judgment, if the judgment had been given 

or him, 


Cox verſ. Copping. 


$. C. 5 Mod. 395. 
JECTMEN T for a houſe by the impropriator Ia an action in 
againſt the church-wardens of the pariſh of Aldgate. or 
yre for the plaintiff moved, that he might have a rule to ſee an eate belongs 
the pariſh books, upon ſuggeſtion that they would make the 30 * — 
title appear, and that they were common books belonging —ů— 
to all the pariſhy and that it did not differ from the caſes, tbe pariſh at 


where a rule is granted for the defendant to ſee court-rolls, — umn 
and the books of a corporation, But denied per curiam. us go right to 


For where the parſon claims a diſtin intereſt from that of ſee the pariſh 
the pariſh, it is not reaſonable to-compel the pariſh to diſ- _ — Den 
cover their title by ſhewing the books, which are kept only the cafes therg 
for their own uſe, But the title of the copyholder depengs . 

upon the court-rolls, 50 of corporation books, which dif- 

fer from the preſent caſe, ' 5 


Rex verſ. Morris, 
| Mandamus an Return poſt, vol. 3. p. 203 

QUA KER ſued a mandamus directed to the mayor The freedom of 
. and burgeſſes of the city of Lincoln in the county of at Heber 
acoln, to command them to admit him ad hicum et officium a place or officey 
of a freeman of the ſaid city, haviug ſerved ſeven years ap- * 2 Privilege. 
prenticeſhip, They return, that hg: refuſed to take the —— may 
oaths of office. And the ecurt after argument at the bar ment within 
was of opinion, that he might take the ſolemn affirmation ? © 3 F. 3 


inſtead of the oaths, preſcribed. by the act of 7 U 8 IV. 3. Sue 


c. 34. and that his freedom could not be taken within the titles the party 


words of the exception in the ſame viz. to be a place — 


of profit in the government ; though the return ſhews, that ment, and gives 


every freeman bas a right to give a vote for electing mem- bim « right of 
rs to ſerve in parliament, and to have common for certain ——_ 12 


Carth, 448. 12 Mod. 10. cit. & adm. Butt. 1004. Therefore « dusker is admiffible therets 


en his ſolemn affirmation. S. C. ( Mod. g 
L. 402. Carth. 448. 12 Mod, 190. A tory wit cane 
reked a, gout wand _ eee e. act 1 turn as ben made 
I lb & - | 
C. 1, 20. E4, vol, qe pu uf. Jon, 58, Salk. 701. pl. ide Com. Mandz- 


Vor. I, 7 8 cattle. 
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Rex enttle. But the mandamus was quaſhed, becauſe it was to 
Mena the mayor, Gs. of the city of Lincoln in the county of Lin- 
coeomuln, whereas it ſhould have been, in the county of the city 
of Lincoln. But Holt chief juſtice was of opinion, that the 
writ ſhould have been, to admit him ad privilegium of 2 
freeman, and not locum et officium. 1 

Atkinſon, ver/. Corniſn. 
8. C. Carth. 446. « Mod. 395. Comb. 475. 12 Mod. 194. Holt. 43. 
—— 4 5 HE plainti brings an ation 28 e to 75. 


tion du | 
——— durante minoritate of A. B. and C. adminiſtrators of 


executor deter- F. F. cum teſtaments annexo; and he avers that A. is within 
mlaes when the 3. age of 21 years. The defendant pleads that 4. is of the 


© executor attains 


the age of ſe- full age of 21 years. The plaintiff tenders iſſue, And the 
1 defendant demurs. And it was objected, that judgment 
„ % . 
ro. El. 602, | Ought to be given for the defendant; for if A. be of 17 
z Brownl. 247.» years, the adminiſtration granted during his minority 
— eench pany ceaſes, And therefore the plaintiff could not have an action 
Yelv. x28, after. But per Holt chief juſtice, the difference is thus: 
Gro. Car: 240+ If adminiſtration be granted durante minoritate of an execu- 
DD tor, the adminiſtration ceaſes when the executor attains 
Com. 139. the age of 17 years; but if adminiſtration be granted du- 
- am es? rante minoritate of a man who is not executor, but only 
minorim:ate'of adminiſtrator, the adminiſtration does not ceaſe until the 
an adminiſtrator adminiſtrator comes to the age of 21 years, And therefore 
continues wat in this caſe judgment for the plaintiff, Between Thomas and 
tor attains the Freak, P. 13 Will 3. B. R. poft. 667. it was adjudged accord- 
age of twenty- ingly, that the adminiſtration durante minoritate of an ad- 
— OT: miniſtrator does not ceaſe until the adminiſtrator comes to 
Com. 159. Vide the age of 21 years; where the plaintiff brought his action 
T. Jou. 48” as adminiſtrator during the minority of an adminiſtrator, 
and averred, that he was under the age of 21 years, v2. 
of 18. And upon demurrer to the declaration, judgment 
for the plaintiff, | 
| Bonner ver/. Hall, 
S. C. but 4ifterently reported, Carth, 433+ Holt $57- 
Intr. 9 Will. 3 B. R. , Rot, 558. 


les in N indebitatus aſſumpſit the defendant pleads another action 
— * —. depending in 9 d C. B. for the ſame cauſe j 
— ny aud he pleads this in abatement. The plaintiff replies, that 
the ſame cauſe in there was not any action depending for de ſame cauſe; 
eurcourt of com= and therefore petit fitdicium de debito et damnis, s 
er. ſendant demurs. The plaintiff © joins, and concludes 
A replication to rightly, And it was admitted, that the plea was N j 
» plea in ab#:2- becauſe he pleads a cauſe depending in bis court of C. . 
men» of che and for other reaſens. But then Mr. Ward moved, 
ing any . ted 
. that there was a di ontinuance j and . Pri d 12 

j | | | . . . 46: . Ent. 691. 
one 4 e L. — ing 4285 . Carth. 137. 3 Mol. 
281. Salk. 177. F. 1. D. gcc. poſt; 39 ;. 594. 10224 A replication praying a . 6 
the court t give, occaſions a diſcontinuance, Ry . Barthes 137» $zlk 177+ pl. 1. N 
* calf 


PD. acc, - e | 
| | * 


. 
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a caſe between Biſe and Harcourt, adjudged Hill. 1 Boxxza 
Will. & Mar. B. R. Carth. 137. 3 Mad. 28 1. Salt. 177. Herr. 
pl. 1. where indebitatus afſumpſit was brought for 400 l. the wy 
defendant pleaded in abatement, that the plaintiff was con- 
vict of felony ; the plaintitf replied a pardon, et petit judicium 
de debito et damnis ; the defendant demurred ; and the plain- 
tiff joined, and concluded rightly; and it was adjudged, 
that the plaintiff by his prayer of judgment of his debt and 
damages in his replication had diſcontinued the whole. But 
Mr. Broderick argued, that the demurrer would govern the 
caſe ; and therefore fince that concluded in abatement, it is 
good. And for that he cited Moor 692. Onley v. Fontlerey. 
Co. Entr. 158. Dier 227. 1 Anderſ. 30 Yelv. 5. 138. Als 
lm 17. Shalmer v. Sling /by. But per Holt chief juftice, this 
caſe differs from the caſe of Biſſe v. Harcourt, for there the 
plea was good; and then when the plaintiff replied: new 
matter to maintain his writ, then he ſhould have made his 
concluſion accordingly. But where the plaintiff traverſes | 
the defendant's plea in his replication, and offers an iſſue, 
he may pray judgment d, debito et damnis, becauſe if it be 
tried, peremptory judgment ought to be given. But in this 
caſe the firſt fault is in the defendant, for the plea is ill. 
And therefore judgment was given, quod reſpondeat ulterius, 
Fetter ver/. Beal. EI 
S8. C. 1 Mod. $42. Salk. 11, | : 
PECIAL attion' of treſpaſs and battery for a battery After a recovery | 
committed by the defendant upon the plaintiff, and — — 
breaking his ſkull, The plaintiff declares of the battery, no action can de 
&c. and that he brought an action for it againſt the defend- maintained on 
ant, and recoyered 11 L and no more; and that after 2 
recovery part of his ſkull by reaſon of the ſaid battery came occaſioned by 
out of his head, per quod, &c. The defendant pleaded the ge _ | 
ſaid recovery in bar, Upon which the plaintiff demurred. covery 1 
And Shower for the plaintiff argued, that this action differ- uon for an aſ- 
ed from the nature of the'former, and therefore would well _ 
lie, notwithſtanding the recovery in the other ; becauſe the 3 
recovery in the former 4dtion was only for the bruiſe and ſubſequent loſs 
battery, but here there is à maihem by the loſs of the fkull. f che rz 
As if a man brings an action againſt another for taking and of a part of the 
detaining of goods for two months, and afterwards he brings Kull. | 
another action for taking» and detaining for two years, the 
recovery in the former action is not pleadable in bar of the 
ſecond. If death enſues upon the battery of # ſervant, this 
will take away the action per quod ſervitium amiſit. And then 
If a conſequence will take away an action, for the ſame rea- 
ſon it will give an adtion. If a man brings an action for 
— his houſe, by which his goods were ſpoiled, and 
c erwazds by reaſon of the ſaid uncovering new goods are 
poiled, he ſhall bave a. new action. Nui Holt negavit,” 
0 per tatam carian, the jury in the former ion conſi- 
fred the natuse of the W pegs for all 
2 _the 


4 + 
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FzTTz® the damages that it had done to the plaintiff; and therefore 
bra. A recovery in the ſaid action is good here. And it is the 
 . » plaintiff's fault, for if he had not been ſo haſty, he might 
have been ſatisfied for this loſs of the ſkull alſo. Judgment 
for the defendant, .niff, Cc. Po. 692. | 
| Martin ver. Crompe. 
Iatr. Mich. 9 Will. 3. B. R. Rot. 475. 
S. C. comb. 474. Sk. 444; 
N account the caſe was thus: T he plaintiff and A. being 
The ſurvivor of | joint merchants, delivered goods to the defendant as is 
two joint mer- | 
chants may ſug, Nl 
w 
m 
ri 
of 
u 
1 7 intereſt did not ſurvive, yet the remedy would ſurvive. — 
2. cont, 2 Lev. For the books give account to the executor of the dead man ex 
ons 3 againſt the ſurviving partner, which argues chat the remedy ſe; 
428. 1 Frecm. in law is in the ſurvivor. Reg. 1 35. 4. F. NM. B. 117.E. th 
68. pl. 641 3 Leon. 264. If a man has a demand upon two joint tra- re 
A ers, and one of them dies, he cannot ſue the other and the W. 
vol. 4. p. 229. executor of the deceaſed. It would then be difficult to op 
3 Bace 389. enable the furvivor and the executor to join. And no in- ch 
5 convenience will follow, if the ſurvivor ſue alone and re- 
* cover, for he will be accountable to the executor. The 
law muſt be underſtood, that between themſelves there is 
no ſurvivorſhip; but that as to ſtrangers it is otherwiſe, [ 
And he cited Cro. Ja. 410. as an appoſite caſe; and a caſe 3 
between Kemp and Andrews, intr. Mich. 2 Will. & Mar. [} 
B. R. ret. 289. 3 Lev. 290. Carth. 170. where: a ſurvivor 
merchant (who claimed joint intereſt in a ſhip with another D 
who was dead) brought an action againſt the defendant for du. 
detaining the ſhip, and the deſendant pleaded this plea in the 
bar, and judgment for the plaintiff,” And it is conſiſtent the 
with the rules of law, that the one ſhould have the intereſt we 
and the other the remedy. As the heir of the part of the 2 
father ſhall enter for a condition broken, and the heir of the Gul 
part of the mother ſhall have the land. Northey e contra for Ra 
the defendant argued, that the plea was good, for tenants in 3 $a 
common ought to join in perſonal actions; but between joint ad. 
merchants there is no ſurvivor, then the executor and the ſur- 
vivor are tenants.in common; and ought to join. He agreed, 
that it is but a plea in abatement, and therefore diſtinguiſh- 
able from the caſe of Kempe v. Andrews, where it was plead- 
ed in bar. And the caſes in the Regiſler and Fitzberbert's 4 
Natura Brevium are for him; for if the right had ſurvived, the ut 
executor of the dead trader could not have had account bred 
againſt the ſurvivor, And Cre. Fac: 410. is for the defendant; indi 
| for the objection there is, if it had been brought for ibe for « 
4 Litt, 183, as. Winch. 62. Vide Bl. Com,399. Com. Merchant. b. 2d El, 


. whole, 
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whole, they ought to have jo! ed, and here it is brought for 


the whole. Andhe cited Moor 188. Pl. 235. and 3 Keb. 737. 
798. 2 Lev. 188. intr. Mich. 28 Ca. 2. B. R. rot. 546. as a 
caſe in point, but his own report is, that the plaintiff had 
leave to diſcontinue, Holt chief juſtice, There is here a 
joint conſtituting of a bailiff, and therefore the contract 
will ſurvive ; and the bailiff ſhall have an action againſt the 
ſurvivor for his wages. If the bailiff accounts, he ſhall de- 
duct his charges out of the effects of both; but that which 
is clear upon the account ſtated, will belong-to the admi- 
niſtrator and the ſurvivor, bat the ſurvivor ſhall take the 
whole, and allow a moiety to the adminiſtrator, It would 
make ſtrange confuſion, that the one ſhould ſue in his own 
right, and the other in another's right. And of that 
opinion the whole court ſeemed to be. But guere, if any 
judgment was given? And Holt chief juſtice faid in this 
caſe, that if there are two tenants in common of a reverſion 
expectant upon a leaſe for years, upon which a rent is re- 
ſerved, they may join in debt for the rent, or ſever ; and 
the one of them may have an action for the moiety of 20/1. 
rent, but not for 10/. and ſo it has been adjudged, After- 
wards judgment was given in this caſe according to the 
opinion aforeſaid, and upon error brought in the exchequer- 
chamber the ſaid judgment was affirmed. 


Aſtill ver/. Clerk. 
P. 10 Vill. 3. C. B. 3 Vol. 310. 


8. C. more at large, Lutw. 1235. 17 Vin. 73. pl. 4+ Pleadinge, Lutw, 
1232, poſt, Vol. 3. 207. 
RE PLEVIN. The queſtion was upon the pleadings 
between the earl of Nottingham and the corporation of 
Daventry, whether the king can grant a fair-within the 
duchy of Lancaſter, and out of the county p-latine, under 
the great ſeal of England ? And after ſeveral arguments at 
the bar it was adjudged Paſe. 10 Will. 3. C. B. that he 
well might; becauſe ,it is a new royal franchiſe of a new 
creation, and was not at any time an inheritance in the 
duke of Lancaſter. Moor 167. the caſe of Saffron Walden. 
Raft. Entr. 524. quare impedit, treſpaſs, 635. 
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Tenants in 
common of 2 
reverſion expece 
tant on a leaſe 
for years upon 
which a rent is 
reſerved, may 
either join in 
debt for the rent, 
or ſever. 


The king may 
grant a franchiſe 
within the 
duchy of Lan- 
caſler, and out 
ot the county 
palatine under 
the great ſeal, 
Vide Moor, 874. 
Pl. 1221. 
Dyer, 232. 3. 

I. 7. Keilw. go. 

pl. 14. Noy, 
53. 1 Lev. 28. 


3 Salk, 111. 2 Roll. Abr. 182. 17 Vin. 70, 71, 72, 73» Com, Patent. Ce 23 3» + 37 6, 7. 


ad. Ed. vol. 4. p- 393. 


Rex. ver /. Saliſbury. B. R. 


J. S. in B. R. a man cannot juſtify the publication of this, 


F a man prefers a ſcandalous petition to the houſe of Publifhing a 


lords, or makes an affidavit containing ſcandal againſt —— 


to the houſe of 


ut it will be an offence indictable, becauſe it tends to the lorde, or a ſean- 


breach of the peace. Per Holt chief juſtice, And ſuch an 


dalous affidavit 


indictment was denied to be quaſhed, u n a motion mad * hong, 
for quaſhing it. 8 4 N 2 bo able of | 


fence. acc. 
1 Hawk. e. 73. f. 12+ and ſee 1 Hawk. c. 73. f. 8.16 


Z 3 Term. 
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Secundum leges I N an action upon the caſe the plaintiff declared, that he 
= — CO diſtrained certain cocks of hay as a diſtreſs for arrears of 
perly applicable rent, in order to ſell, them ſecundum leges et fatuta regni An- 
to things at lige; and that the defendant being conuſant of the premiſes, 
— reſcued them, Cc. Not guilty pleaded. Verdict for the 
Katute, plaintiff, Upon which the plaintiff prayed his triple da- 
Not to things mages upon the ſtatute of 2 W.& IM. .. 1. c. 5. For 
depending an though the plaintiff does not recite the ſtatute, nor con- 
5 vary for the ©lude contra for mam flatuti, yet it is well enough; becauſe it is 
reſcue of a aiſ- à general ſtatute, and the diſtreſs is of ſuch a thing as was 
treſs, the plain- not diſtrainable for rent at common law; and therefore 
nien not in. ſezundum leges et flatuta refers to this ſtatute of V. & 14, 
damages nd Sed non allacatur. For per curiam the plaintiff does not 
coſts, van N bring himſelf within the compaſs of the ſtatute; ſor he does 
38 ay not ſhew that the diſtreſs was appraiſed, nor conclude contra 
praiſed. Sed vide formam flatuti. And then ſecundum leges et flatuta is rather 
ante 170. _ where a thiag is proper by the common law, and confirmed 


N F by ſtatute. And adjudged accordingly, Ex relation: m'ri Dah. 


_—. Jolliffe verſ. Langſton. 
REC N attorney of the common pleas ſued a member of the 
— univerſity of Oxford, who prayed his (a) privilege, 


that ——_— which is, not to be ſued in another place. And per Pruuell 
made pare juſtice, the general words of the ſtatute will not extend to 


ticular court, take away a privilege before in eſe, but will extend to other 


| will 0644.56 lock perſons, If the ſtatute had not had any conſtruction, unleſs 


re ſudble ze» extended to perſons who had privileges before; then it 
nerally any would take away their privilege. But here the ſtatute may 
whete, extend to have another conſtruction, and the words of the ſtatute are 
perſons particu- - , 1 , 
Jarly privileged not in the negative. See Harris's caſe, Cre. Eliz. 180. 


elſewhere, And it'is a reaſonable conſtruction to ſay, that the general 
*r * words will take away the general liberty which every one 


Cra, £1iz, 180, hath to fue where he pleaſes; and not take away the ſpecial 
2 N liberty that a man hath to ſue iz C. B. And adjudged ac- 
Str. Ben BY, cordingly. Mr. Dah. | 

3324, Gilb, C. B. 211. If they were not ſo ſuable, it will. 


(de) This privilege was granted by patent 14 H. 8. which patent was confirmed by parliaments 
13 Eliz, c. 29. See the terms of the patent, Litt, Rep. 304. 


„ 


Tb Ward ver. Bendall. + 
Aca-fa my OCTR E ſacias againſt bail. The defendant pleads, that 


lar fue ” no capias iſſued againſt the principal. The plaintiff re- 
charging the plies, that a writ of error wal ſued, and therefore he could 
bail, notwith-, not ſue à capias, c. 1 


flaniing a writ 


of error may at the time be depemling on the judgment againſt the principal. R. tont. Str, $6% 


Bl. 1483, Vide Str. 1486, 1 Will: 16, poſt, 3256, 


«a ws «© mm 
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The defendant demurs. And per Powell juſtice, error up- 
on the principal judgment is no bar to hinder the ſuing of a 
capias, in order to charge the bail. And it was ſo adjudged 
in this court very lately, Judgment for the defendant, Mr. 
Dah. 2 755 


Birt qui tam, &c. v. Rothwell. Ante 210. 


H E court delivered their opinion, that judgment 
ought to be arreſted for the miſrecital of the ſtatute 
againſt non- reſidence; for it was no offence at common 
law. Then there ought to be ſome ſtatute to ſupport the 
plaintiff's action. But there is no ſuch ſtatute as the plain- 
tiff has ſhewn in his declaration, For though the ſtatute 
of Henry VIII. is a general ſtatute; yet the plaintiff has 
confined himſelf to the ſtatute upon which he declares, by 
the words contra formam flatuti praedicti; and therefore his 
declaration is vitious. The precedents are generally that 
this parliament was held at Meſiminſier, but they do not ſay 
what day. Co. Entr. 158. 203. Raft. 59g. Winch, 535. 
Dugdale's ſummans to parl, 496, 8. which is good authority. 
Hallinſhead 90g. Now the courts at M gſiminſter-ought to 
take notice of the beginning of all parliaments. The prin- 
cipal of the parliament is the king; and when he comes to 
meet the two houſes, then the parliament begins. And this 
rclembles the holding of other courts, viz. when 2 
come, the court is ſaid to begin to be held. The adjourn- 
merit of the houſes is the act of each houſe ; but when the 
parliament is adjourned by the king, they call it a proro- 
gation, Heretofore adjournments and prorogations were 
looked upon as the ſame thing, but the effects of them are 
very different at this day. Now this parliament was held 
at London the third of November, and adjourned to 11 f- 
minfler ; and it was pleaded in that manner in the old pre- 
cedents, but it was not well pleaded, for the adjournment 
ſhould not be mentioned. And in probability it was only 
an adjournment to 1/e/tminfler, ſo that the books are wrong 
that lay adjourned and prorogued ; for when a. ſeſſion of 
| Parliament is held after a prorogation, then they ſay, that 
it was held by prorogation ſuch a day ; but they never ſay 
held the day of the -adjournment, but ſuch a day of the 
ſeions, without _— notice of the adjournment, which 
15 continued act. Now in this caſe the parliament being 
pleaded to be held apud 1/:fimonaferium tertio Novembris, it 
's ill; for it was the third of November held at London; but 
if the plaintiff. had omitted the words tertio Novembris, it 
had deen well enough, for this parliament was held at *I 
5er after the third of November. Judgment quod querens 
au capiaty Sc. Mr, Dag. : 
2 4 
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The falſe de- 
ſcription of a 
ublic ſtatute is 
atal even after 
verdict. if the 
party expreſaly 
refers to t 
ſtatute he has 
deſcribed, Vide 
ante 210. and 
the caſes there 
cited. 
Miſating the 
lace of holdi 
— — 
at which a ſta- 
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parliaments. 
R. ACC, 1 Lev. 
296, 2Ked.686, 
and (ce Dougl. 
99+ . 4b» 


Triac... 


Trinity Term 
10 Will. 3. B. R. 1698. 


Sir John Holt Chief Fuftice. 
Sir Thomas Rokeby | 
Sir John Turton Fuſtices, 
Sir Samuel Eyte | 


£ li 4 OY 


— . ct — * — — — —⅛ 


9 e Ellis ver/. Ellis. 
| 8. C. 12 Mod. 197. and with ſome difference Comb, 482. 
Intr. Hill. 9 Will. 3. B. R. Rot. 190. 


An Aon will impfit againſt the 


neceſſaries with Of the money lent, The plaintiff replies, that he lent 400. 
je. 8. C. 3- part of the ſum in demand to the teſtator, to buy neceſſaries 


Vie 57g. for himſelf, his wife, his children, and bis family ; and fo 


| 4. 316. Mr. Selby, that the plaintiff has not avoided the plea of in- 
—— fancy in the teſtator. For, 1. If a man lends money to 


war ltd ou, the money in buying 2 it will be at the peril of 
Vide Com, 141. . But here it is averred, that the 40 J. were ex 


ape | the neceſlaries were brought, judgment was given for the 
1 | IN 


Trin. Term 10 Will. 4. 345 
T. ejectment the defendant pleaded not guilty. And then, A r*liQa verifi- 


relita verificatione, confeſſed the action. And the de- Ones 1028, 
fendant's attorney ſubſcribed the declaration accordingly. aQion, cannot 


Upon which Mr. Mulſo moved, that the court would per- 22 


mit the plaintiff to enter judgment for himſelf. But per cu- an's attorney 
riam the defendant's attorney ought to come in proper per- appears in per- 
ſon defore the maſter of the office, and do it there. And fon — — 
though it was urged, that the attorney could not come by the mater. D. 


any poflibility ; yet the motion was denied. ace, Imp. B. 


nn Cen 

| mp. C. B. 3 Ed, 3596 
Sir Henry Bond's Caſe. 

IR Henry Bond was outlawed for high treaſon, and was The omiſſion of 


brought to the bar in order to reverſe his outlawry. 3 


And error was aſſigned, that the exigent had not = addi- exigent makes 
tion. And upon reading the record, it appeared, that the u outlawry 

indictment had not any addition. And therefore the queſ- „ed. . C. 
tion was, if the outlawry ſhould be reverſed, whether Sir 12 Mod. 198. 


Henry Bond ſhould be arraigned upon the indictment. And | _—_ 1 1 


Holt chief juſtice thought he ſhould not, becauſe the in- hon of the de- 


ditment appeared to be void, But afterwards at another fendant'svddi. 


day the reverſal of the outlawry being pronounced for the — 


error aforeſaid, Holt chief juſtice told Sir Henry Bond, that not make the 
he had liberty, either (a) to take exception to the indict- io ment void, 
ment for want of addition, or to wave the exception, and — pen _ 
plead his pardon ; for without exception by the ſtatute of 14. R. acc, 


1 Hen. 5. c. 5. the inditment is not void. And Sir Henry: 3 4 
Bond waived the exception, and pleaded his pardon, as was — * Hawk, 
done in the caſe of lord Dover. And the court gave leave e. 23. f. 123. 
to Sir Henry Bond to ſtand during the reading of his pardon, gp 17 
D. cont. Latch. 109. Vide 4 Leon. 121. Sty. 26. 1 Vent. 338. Andr. 137, If a perſon ind 

(or treaſon pleads 8 pardon, the court may give him leave to ftand while the pardon is reads 


(s) Vide Kel, 23. 


Owen ver/. Butler. 
1 8. C. Comb. 483. 
E B T upon bond. Upon oyer the condition was, that Matter in bar 
(a) the defendant ſhould pay three ſums of money at 22 — 
three ſeveral days, The defendant pleads, that he hath paid ment. R. ace, 
the money due at the two firſt days, and that the third day pot 093. ho 


of payment is not yet come, And this is pleaded in abate. % 


ment, The plaintiff demurs, Ward for the defendant ar- — 2 plea la 
ved, that matter of bar may be pleaded in abatement, 1 »batement it 


ought to 


214. as (6) outlawry, 24 Hen. 6. 1. Receipt of part u tbe bl. 
of the debt pleaded in abateme And it is not material, — x 
Whether it be a plea in bar or abJtement, becauſe the plain- ether ac- 


tiff has confeſſed by bis demurrer, that one day is not yet 8 


come. Northey for the plaintiff, the plaintiff by his demur- Worſley, B. 


rer conſeſſes only (c) that which is well pleaded, C. Car. 253. I — | 
1. 1, 2. 24d. Ed. vol. 1. p- 65. 


- Vide Com, Abatement, 
A e WI, to. (3) Vide pott 1056, (%) D. c. poſt, 1056, is marg- and vide-ants 


- 
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.- Owen Money paid after the action brought ought to be pleaded in 
Buri, bar. Hol chief juſtice. If a man pleads in abatement, it 
a odugnt to appear, that the plaintiff may have another action. 
Ward. That does not hold in the caſe of the plea of outlawry, 
Holt. That is only in diſability of the perſon. Judgment 

that he anſwer aver, "> 


Pullen verſ. Purbecke. 


2 \ HE plaintiff having recovered judgment againſt the 
— 9 deſendant for — be ſued an elegit, com- 
by the return to Manding the ſheriff to deliver all the goods and chattels of 
have bus int- the defendant, and the moiety of his lands, to the plaintiff. 
Fits, the court To which writ the ſherif returned, that he had delivered 
will quaſh it the goods to the value of 60/. to the plaintiff; and that the in- 
deren rho return quiſition found, that the plaintiff was ſoiſed of two farms, 
But not afters the one of 60/. per, annum, and the other of 40 J. and that 
uud. he had extended the ane farm of 60 l. per annum, being an 

, entire moiety. And now it was moved at bar, that the 

court would quaſh this elegit, and grant a new writ ; be- 

8 cauſe it appeared that the theriff had extended more than a 

moiety, And Mr. Nortbey ſaid, that if the plaintiff comes 

in at the. return of the elegit, and ſhews to the court that 

there was partiality in the execution of the writ, the court 

will award a new writ, and entry ſhall be made, vice- 

games non miſit bree. Taumſo. Fudgm. 259. 3 Kb. 313. 

See 1 Sid. 21, 239. Littlt. Rep. 77. And per Holt chief 

b Juſtice, if a writ of legit is awarded, and it appears to the 

: court that the ſheriff hath not executed-it, the court will 

award a new writ, and ſet aſide the old writ, But legit 

1 differs from a fieri facias as to goods, though it has been 

Upos an elegit ſaid, that an elegit as to goods is but a fiers facias, For upon 

the theriff may elegit the ſheriff may deliver the goods to the party, but not 

— 5 upan a fieri facias, If this motion had been made in the 

gises to che 5 . — . 

lainciff. B. acc, ſame term in which the return was filed, the court might 
bre. Jac. 246. have quaſhed it; but as there are ſeven years elapſed ſince, 

2 Bac. 349. in the court will not intermeddle. Vide p. 718. 


matg. Semb. ace. N. 
1 Keb. 463. pl. 68. 36. Pl. yz» On a fieri facias he cannot. 


. Cook ver /. Licence. 


. 


A defend 


OTION was made for a prohibition, to be directed 
abt cannat I to the ſheriffs court in Briſtol, upon ſuggeſtion, that 


— cauſes of aQion ariſing out of the juriſdictjon of the ſheriffs 
he has appesred court ought not to be ſued there. And this motion was 
la the cover to made in behalf of the defendant in the action, before he had 


which hegroye appeared, ta ſtay the praftedings of the court, who pro- 


R.xce-pait. 934. ceeded to attach his goods in the hands of a gaxniſhee. And 


The genes Sit Barthalomew Shower oppoſed the motion, becauſe the 
upon 4 foreign = 
attachment in an inferlor court may plead that the cauſe of action againſt the principal aroſe out 
of the juriſdiQion, Vite ante $0: 3 Ley. 23. A fimple contract debt may be attached upon 4 


- foreign attachment, though it arofp ot af the jyi{diQivn of the court from which the att ch⸗ 
ment iſſuet. | 13 D | Ef 
+ -Gefendant 


be 


defendant cannot pray a prohibition upon ſuggeſtion of a 
matter which he could not plead. Now here he cannot 


Trin. Term-10 Will. 4. 


plead this before appearance, and therefore hs ought not to 
make ſuch a motion before appearance. And per Holt chief 
juſtice, a man ſhall not plead to the juriſdiction until he ap- 
pear. But if the original cauſe of action aroſe out of the 
juriſdiction of the court, the garniſhee may plead it; and 

But if it was debt 
upon a ſimple contract, it is attachable where the perſon of 


of that opinion was Hale chief juſtice 


the debtor is, 


And Shower ſaid, that in the caſe of Clerk 


v. Andrewi, Paſch. 1 Will & Mar. B. R. Shower moved 
for a prohibition to the court of the ſheriffs of London, to 
ſtay proceedings, where they attached the debt of the gat- 
niſhee, becauſe it aroſe out of the juriſdiction; but it was 
denied, becauſe the debt was upon fimple contract, which 
follows the perſon of the debtor. 


Hunt ver/. Lawſon, 


A Writ of error was brought to remove a record out of A writ of error 


the common pleas of a querela between A. plaintiff 

. defendant, and the record certified was between A. A plaintiff and 
will remove 2 

record between 


and 


plaintiff and B. ſimul cum D. E. Cc. defendants, 
wis moved, that this wa# not the ſame record ; for a record 


347 


Coor 
v. 
Lictxct. 


to remove « re. 
cord between 


between A. and B. cannot be the ſame as a record between A- plaintiff and 


A. and B. fimul cum D. E. &. But adjudged no variance, | 
and the precedents ate agreeable; - 


F the defendant 
ſame cauſe in the ſame court, the plaintiff may pray (a) 
ozer of the record, being in the ſame court; and if there is 


Theobald ver/. Long. 


8. C. Holt 557. Carth. 453, | 
pleads another action depending for the Vide Str. 824, 
Carth. 517. 


poſt. 55 Is 
Salk. 566, 


N. together with 
thers defead- 


ants, Vide Sits 


200, 


no oyer of the record, the plaintiff may ſign judgment by 


default. 


ed, and yer prayed, if oyer is not 
plea. Keiku. 95, 96. 
„ If by © praying oyer” in this caſe is meant © demanding a note of the roll on which the 


( 
other action is entered, 


For in all caſes where a deed or record is plead- 
granted, the plea is as no 


this caſe may be law. Vide note on Rule Trin. 5 & 6 G. 2. otherwiſe 


ic cannot z becauſe a party is not entitled to oyer of a record, Vide Ford v. Burnham. Barnes, 
4tv+ Ed. 340. Dougl. 215. 459. 1 Term Rep. 149- 


474 
S "7p 


Rex verſ. Savage et al'. 


G E and two others were indicted upon the 8 & 9 
3. c. 25. for licenſing hawkers and pedlars, in 
And it was which impoſes 


as much as they fold glaſſes without licence. 
moved, that the indictment ſhould be quaſhed, becauſe it * forfeiture for 


does not lie for this offence for it is an offence created 
by the ſaid ſtatute, which ſtatute directs a forfeiture for it, 
and the remedy how it ſhall be recovered and beſtowed 


dot ne. N. dec. Cro. Jac, 644. 
Hawks &. 45, Th Nu Burr - 4 


bid. 


For an offenes 


newly created 
by a ſtatute 


it, and points 
out the mode fot 
recovering ſuch _ 
, forfe 
? inditment will 


iture, an 


D. acc, Salk, 460, pl. 7. 10 Mod. 337. Burr. 803. 3 


and 
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Rzz and therefore the offence is not puniſhable any other way 
$avacz. not directed by the ſaid ſtatute. And the court ſeemed to 
be of that opinion. For by Rokeby juſtice, this act is de- 
ſigned to raiſe money by the licences of hawkers, &c. not 
to prohibit hawking as unlawful, for it is not prohibited, 
but only enacted that there ſhall be licences taken. But 


the court refuſed to quaſh it. Ex relations mri Place. 


Wilkins ver /. Mitchel. 


The eourt Will H E plaintiff was nonſuit in the town court of Cam- 


—— bridge held before the mayor there, and the nonſuit 


pel an inferior entered and recorded. The defendant prayed to have judg- 
court to give a ment for his coſts, but the mayor refuſed it. Upon which 


. 8. — 2 
it was moved to this court, to have a mandamus to compel 


3 Salk. 229- the ſaid mayor to give judgment for the defendant upon the 
l. 1. * nonſuit. But it was denied per curiam, for the defendant 
— 9a 187. may have a writ de executione judicii, and a mandamus ſhall 

— 13. $70- not be granted where the party hath another remedy, E. 
— R. m'ri Place. 1 i 

110, 111. | 


— > "= TY will not lie where there is other remedy (a) (5). R. cont. Str. 199, D. cont. 3 
1. Com. , 

(a) But nota in the eaſe The King v. Biſhop of Ely, it was ſaid per Lee chief juſtice, that 
the law had been contrary ever fince Eaſter term 11 Geo, 2. Dr. Bentley's caſe, : 

(b) In Rex v. Langſton, a caſe preciſely like the preſent, this was expteſsly over-ruled. Vide 
Rex v. Biſhop of Saliſbury, B. R. Tr, 10 G. 2. 


„ 5 .mts. 4 —- 


| Mich! 


Sir Samuel Eyre died the laſt vacation in the 
Northern circuit at Lancaſter, 10 Sep. 


Mich. Term 


10 Will. 3. B. R. 1698. 


Sir John Holt Chief Fuſtice. 


Sir Thomas Rokeby . 
Sir John Turton 5 . 


— 


Matthews verſ. Erbo, 
8. C. Carth. 459. quod vide. 
R. Die moved to ſet aſide an execution upon an out- The court will 


lawry againſt the defendant, upon affidavit that the not ſet aſide an 


execution on an 


defendant was an alien merchant, and lived beyond the ſea, — 
and was commorant there during all the time that the an affidavit that 


plaintiff proceeded to outlaw him. But it was denied by 


the defendant is 
an alien living 


the whole court; becauſe by this means any perſon may adrocd, end tha 
contract debts, and then go beyond ſea, and ſo he will be he was commo- 


rant there during 


out of the reach of the law. But the defendant may bring 2th ch es 


error, and reverſe the outlawry, if he pleaſes. 


ings towards the 
outlawry. Vide 2 Crompt. 54+ 


Pullein verſ. Benſon. 


--Tatr. Trin. 10 Will. 3+ B. R. Rot. 102. 
Pleadings poſt. Voll 3. 256. 


Eborum fr. Arran uod alias ſcilicet termin Paſchae An allegation 


that J. 8. on 


ultimo prauoterito coram domino rege apud ar i. by his 


Weftmonofterium venit Thomas Pullein armiger nuper vicecomes writing obliga- 
comtatus praedicti per Carolum Sanderſon attornatum ſuum, et tory, the date 


whereof is the 


Protulit in curia dicti demini regis tunc ibidem quandam billam 
Le verſus Fobamem Bryſon ale dictum Jobannem Benſon ds t c- 


ſelf to be 
4a 


veat 
P 
debt u 
he 


od. 204 


volt, 558. 
301. 3 


8. r- 109. 
ſuit of th 


knowledged hime 


bound to J. N. is equivalent to a direct averment, that the bond was delivered on that 
J. S. C. Salk, 628. 12 Mod. 204. Holt, 358. 3 Salk. 352, R. acc. Yelv. 138. 1 Brownl. 
104. Cro. Jac. 263. Semb. cont. 2. Keb. us 
delivered on a ſubſequent d 
Salk. 628. 12 M 
ace 263. Semb. 1. Sd. 300 
day et noa anten, the non antes ie not. a ſufficient traverſe. 3. C. Salk. 623. Vide Com. 
leader. G. 2d. Ed. vol. 
© bail bbad at 
it dy che name of his office, 


- Vide ante 336. And a plea that it was firſt 


ayy without a direct traverſe, that it was delivered then, is bad. 8. C. 


Salk. 352, R. acc. Yelv. 138. 1 Brownl. 104. Cro. 
eb. 124- In a plea that it was firſt delivered on a ſub+ 


A ſtranger to awrit need not ſet it forth at large. Ia 


e ſheriff, the plaintiff need not in bis declaration ſhew that 
Vide Cco, Elis. $00, 2 Roll. Rep. 365. Str. 89 3. y 


Ws 
mn 
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cadem yeoman in cufledia marreſcalli, &c. de placits debiti et ſunt 
plegii de proſequends ſcilicot Fehannes Dog et Richardus Roe gude 
guidem billa Arid in haec verba /. Eborum ſſ. Thomas Pulltin 
armiger nuper vicecomes comitatus preedifti queritur de Fohanne 
Benſon alias diftum Fohannem Benſon de cadem yeoman in cuſlo- 
dia marreſcalli marreſcalfias domini regis coram ipſo rege exiſtente 
de placito quod redaat ei quadraginta libras legalis monetae An- 
gliae quas ei debet et injuſie detinet pro es videlicet quod cum prae- 
dictus Fobannes vicgſime die Novembris anno regni domini Ii il- 
lelmi tertii nunc regis Angliae, Ic. nono apud Barnſley in co- 
mitatu pracdicte per ſuoddam ſcriptum ſuum obligatorium ſigilla 
ipſins Fohannit fagtllatum cariazque dicti domini regis nunc hic 
eflenſum cujus datus off eiſdem dis et anna cognovit ſe teneri ct 
firmiter obligari eidem Thomae per nomen Thomae Pullein armi- 
geri vicecomitis comitatus pruedicti in proediflis quadraginta li- 
bris ſolvendis eidem Thomag cum inde reguiſitus ae, praedifius 
tamen Johannes licet ſaepins requiſitus, c. praedifias quadra- 
ginta libras eidem T homae Pullein nondum ſalvit fed illas ei bucuſ- 
gue ſolvers omnino contradixit et adbuc contradicit ad damnum 
ipfius Thomas Pullein decem libr arum et inde producit ſectam, c. 
Et modo ad hunc diem ſcilicet diem Veneris proxime poſt 


| erahtinum ſancias Trinitatis iflo evdem termino uſque quem diem 


pracdictus Johannes habuit licentiam ad billam praedittam in- 
terlbquend' at tunc ad reſpqndendum, c. coram domino rege apud 
Wiſimonaflerium venit tam prasdictus Thomas per attornatum 


ſuum praedifJum gyam pratdittus Fobannes per Willelmum Man- 
eus attornatum ſuum. Et idem Johannes defendit vim et injuriam 


guands, Ec. et petit auditum ſcripti praedie7i et ei legitur, Ec. 
tit etiam auditum conditionis ejuſdem ſcripti et ei (egitur in 
bare verba ſeilicet canditio ius ebligationis tals of qued þ ſupra 


. obligatus Willelmus Benſon gompareat coram domino rege apud 


W:flmonoflerium die lunae proxime poſt guindenam ſancti Mar- 
tin; ad reſpondendum Jobanni Brook generaſo de placito tranſ- 
greſfſionis ac etiam billas ipftus Fohonnis verfus pracfatum , il 
lelmum pro duddecim libris de debits quod tunc hats pr arfens 
ebligatio vacua fuerit alioquin flabit at permanebit in ſus pleno 
robore vigere et effeciu quibus lictis et auditis e dicit 
quod ipſe dr debits pracdiclo virtute ſcripti praedrt!i anerari non 


_ debet quia digit quod per quendam afJum parliamenti demini Hin- 


rici nuper eis Auglias fexti apud Wiftmmoſfterium in comitatu 
2 quinto dis Fabruarii anno gui ſui vice/ma 
tertio tenti editum ex confideratione regis de magnis per jurits extor ſte 
onibus et oppreſſunibus que fuer unt et fuiſſent in hoc regno per qui 


' vicecomites ſubvicecomites et eorum clericos coronatores ſeneſcaliss 


franche/iarum balltves et cyftodes priſonarum ac alios officiaries in 
diverſis comitatibus bujus regni or dinatum exiflit ot enattitatum 
ſuit auctoritate ejuſdem parliament! inter alia diftt vices 
comiles at omnes ali officarii et miniftiri prasdiqti dimittent extrs 


priſenam omnimodas perſonas per ipſds aut corum aliquem arriſ- 
* vel ex;flenzes in ſua cuſſodis virtute alicjus brevis fe 


Warrant 
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warranti in aftione perſonali aut per cauſum indiftamenti ds PIII 
tranſgreſſionibus ſuper rationabilem jecuritatem ſuſficientium per- 1283 
ſmarum ſufficiens babentium infra comitaius abi tales perſonas fic * 
ferent dimiſſas ad ballium five manucaptionem Aanghliae to bail or 
mainprise ad cnflodiondum ſues dies in talibus locis qualia didta 
brevia billae vel tuarranta requirerent (talibus perſona ſeu per- 
Sonis quae fuerunt vel ferent in ſua cuſlodia Angliae ward per 
condemnationem executionem capias utlagatum five excommuni= 
catum ſecuritatem de pace ac omnibus talibus per ſonis quae ſierunt 
vel ferent commiſſae cuftodiae per ſpecials mandatum eliguorum 
jufticiariarum et vagabundis renuentibus deſervire ſecundum for- 
mam flatuti de labaratoribus tantummodo exceptis) Et quod nullus 
vicecomes nec aliquis officiarius ſeu miniſter pracdictus caperet - 
aut capi 1 gh aceret aliguam obligationem pro aliqua 
cauſa pracdicta vel celore officit ſui niſi tantummodo ſibimetipſit 
dr aligua perſona nec per aliquam perſonam quae foret in ſua cuſ- 
todia per curſum legis niſi per nomen offici ſui et ſub conditione 
ſcripia quod dicti priſinarii comparerent ad diem in difts brevi 
billa five warrants ac in talibus locis qualia dicta brevia billat 
ſeu warranta requirerent, Et fi aligui dictorum vicecomitum vel 
aliorum officiariorum five miniſtrorum praedictorum caperent 
aliquam obligationem in alia forma colire officiorum ſuarum quod 
155 vacua prout per eundem actum inter alia plenius apparet- 
t idem Johannes ulterius dicit quod ſcriptum prasdictum prime 
deliberatum fuit per ipſum Fohannem trice/ima dis Novembrit 
anno nono ſupradicto quodgue praeditius Willelmus Benſon in con- 
ditione praedicta ſuperius nominatus ditto tempore deliberationis 
at confectionis ſcripti illius apud Barnſlty praeditam fuit in cuſ- 
todia praedifti Tbomae ut vicecomitis praedicti comitatus Eborum 
exiſtens per ipſum Thomam captus et arreſlatus practextu cujuſ+ . 
dam brevis domini regis eidem vicecomiti directi et retornabilit 
coram domino rige apud W:ſlmonaſterium certo die termini ſancti 
Michaelis tunc ultimo praeterito ipſague Willelmo Benſon fic in 
cuflodia dicti Thomae ut praefertur exiflente ipſe idem 8 
ditto triceſumo die Novembris anno nono ſupradict et non antes 
ſcriptum obligatorium praedictum cum conditione praedifa color: 
officit ſui vicecomitis comitatus praedicti de did Willelms Benſen 
ac de ipſo Fohanne ut cus fidej uſſire contra ſirmam flatuti prar 
dicli cepit videlicet apud Barnſley pracdict amn Bt fic ſcriptu 
illud vigore flatuti illius vacuum et nullius icbus in lege fuit t 
exiflit Et boc paratus oft verificars unge petit judicium fi ip/e d 
aebite pracdifie virtute ſeripti praadicti enerari debras, &c. 
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Demutrer. Et prasdictus Thomas dicit quod ipſe per aligus per pracdictum 

Petrzin Jabannem Benſon ſuperius placitando allegata ab attione ſua prae- 

— dicta ind, verſus ipſum Johannem habenda praccludi non debet 
Bangop, ny" f , 

quia dicit quod placitum prasdiclum per ipſum Fohannem modo et 

forma praadictis ſuperius placitatum materiaque in rodem conten- 

t minus ſuſſicientia in lege eriſtunt ad ipſum Thomam' ab actions 

| fua praudicla inde ver ſus proefatum Fohannem habenda proeclu- 

dendum ad quod ipſe idem Thomas neceſſ; non habet nec per legem 

terras tenetur aligus modo reſponders Et hoe paratus eff verificare 

undo pro defetiu ſufficientis reſponſionis in bac parte ipſe idim 

Thomas petit judicium et debitum ſuum praadichum una tum dam- 

nis ſuis occaſione detentionis debit illius ſibi adjudicari E & ns 

cauſa morationis in lege ſuper placite illo idem Thomas ſecundum 

ſer mam flatuti in hujuſmodi caſu nuper editi et prouiſi endit ot 

cur iac bic demonſirat has cauſas ſubſequentes videlicet quod placi- 

dum off incertum duplex et caret forma et non re- 


um praodici 
. | 2 narrationi ipfius Thomas prardiflae, E. Northey. 


Et pratditius Fohannes dicit guad placitum pracdictum per 
ipſum Jobannem modo ot forma praedifirs ſuperius placitatum 
materiaque in codem contenta bona et ſufficientia in lege er iſtunt 
ad ipſum Thomam ab ative ſua praedicta inde verſus pracfatum 
Fobannem habenda praccludendum quod quidem placitum mate- 
riamus in codem contentam 2 idem Jobannes paratus oft veri- 

8 of probare prout curia, &c. Et quia pracdiclus Thomas ad 
placitum illud non reſpondet noc illud hucuſque aligualiter dedicit 
ipſe idm Johannes ut prius petit judicium fi ue dr debito pro- 
dial virtute ſeripti praodicti onorari debeat, fe, Sed quia cu- 
ria difti domini regis nunc hic de judicis ſus de et ſuper pra- 
miſſis reddendo nondum adviſatur dies drinde datus eff partibus 
pracdictii corum domino rege apud Wifimonaflerium uſque diem 


: province mh judicie ſus de d 
uper praemiſſis illis audiendo co curia didi domini regit 
4 nunc 2 De F 7 | : 


The on in law intended by this pl& was, If a ſheriff 

—— arreſt 12 virtue of 2 10 &c, to him directed, and 
& * afterwards detain him in his cuſtody until the return of the 
eien ee Writ be expired, and thegake bond of bim, with condition 
writ taken by that he ſhall appeat in N. R. &c. at the day of the return 
a Geri after of the writ hich is there paſſed, whether this bond is made 
writ, is void. void by the ſtatute of 23 Hey. 6. cop. 10? The words of 
| Vide 2 Will. which ſtatute as to this purpoſe are; And if any of the 
$41, bent. 93- & ſaid ſheriffa q; other officers or miniſters aforeſaid, take any 
„obligation, ich is to be underſtood of obligations taken 
of thoſe wha.are in ward of the ſberiff, though the words 28 
general, 20 Cd. 100, a. Beawfage's caſe, * in other form ( which 
words relate to the form preſcribed by the former clauſe) * by 
11S colour 


G 
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« their offices, that it ſhall be void.” And it ſeems that ſuch 
bond taken as aſoreſaid is void by the ſtatute, For 1. The 
obligor was in ward of the ſheriff, And though it may be 
objected, that he ought to be in lawful ward, and this ward 
being after the return of the writ was falſe impriſonment, 
and therefore ſuch bond might be avoided by dureſs of im- 
nriſonment ; yet it may be anſwered, that for any thing 
that appears to the contraty, this was a lawful ward, For 
ſuppoſe the ſheriff arreſts a man upon a latitat or capias, and 
the priſoner does not find ſufficient ſurety, the ſheriff is not 
bound to let him go at large; then at the return of the 
writ the ſheriff returns cepi corpus, and at the return has 
not the body in court, the ſheriff is amerceable, but yet he 
ought to continue the priſoner in his cuſtody ; for if he ſuf- 
fer him to go at large, it would be an eſcape ; ſo that the 
ſheriff may be ſaid to have a man lawfully in his ward after 
the return of the writ. 2-In 2 Leon. 107. pl. 136. by Fenner 
and Gawdy juſtices it is held, that it is not abſolutely ne- 
ceſſary that the obligor be in actual ward at the time of the 
bond made, to bring it within the compaſs of the 23 H. 6, 
c. 10. for by them, if a man be in priſon in execution, 
and makes a promiſe to make a bond to the ſheriff, in con- 
ſ:deration of which he is enlarged, and within an hour after 
he makes the bond, this bond is within the 23 H. 6. e. 
10. 3. He was once in this caſe lawfully in his cuſtody; 
but in the caſe in T. Jones 76, lord Suffolk againſt Burkett, 
it appeared, that the defendant was never in cuſtody of the 
ſheriff Jawfully, 4. In 2 Sid. 129, Jenkins v. Hatton, the 
ſheriff arreſted a man by virtue of a writ returnable in the 
vacation, and took a bond conditioned for his appearance at 
the return of the writ ;z and in debt brought upon this bond 
it was adjudged, that the bond was void. by the ſtatute, but 
that the ſheriff ſhould not be amerced for the non-appear- 
ance of the defendant, nor liable to falſe impriſonment, 
[But note, there was no default in the ſheriff.] 2. This 
bond is taken in another form than the ſtatute preſcribes ; 
for the ſtatute preſcribes a bond with condition, Cc. but 
this bond is ſingle, for a bond made with a condition that 
1s impoſſible to be performed at the time of the making of 
the bond is ſingle, and a ſingle bond is void by the ſtatute, 
10 Co, 100. 3. This bond was taken by the ſheriff colors 
efficii, for it was made to him quatenus ſheriff, to let the 
vvligor go at large. 4. In 2 Keb. 108, 109, 122. 1 Sid. 300, 
Courtney v. Philps, ſuch a bond is admitted by the court to 
be within the ſtatute. But guaere of that; for though 1 
was prepared to have offered this matter aboveſa d in behalf 
of the defendant in this caſe, yet exceptions were taken to 
the form of the ples, ſo that the matter of law did not come 
in queſtion, And Mr, Northey told me, he was of opinion, 
that ſuch a bond was not within the ſtatute 23 H. 6 c. 
10., And note, that the objection, that the obligor was not 
CL, J. A 4 a in 
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If a man who is 
arreſte cannot 
find hail before 
the return of 
writ, the ſheriff 
muff detain him 
in cuſtody after» 
wardi, 


A bail bond is 
within the 24H. 
6, though the 
perſon tor whole 
anpeerance it 
Was given was 
not in aftuil 
cuſtidy ten it 
Was given. 


Tf a mon is ar+ 
reſted on a writ 
returnab'e in 
Vacation, any 
bail bond which 
may be given 
for his appear- 
ance is void, 

R. acc. 87.709. 
But the ſheriff 
cannot be amer- 
ced for his non» 
appearance 

Nor is he liable 
to an lion for 
falſe impriſon - 
ment. Semb. 
nec. Bl. 847. 
A bond with a 
condition ab 
initio impoſſible 
14 2 fingle bonds 
D. acc, Co. Lit. 
206. a. Yelv, 
149. 1 Brownl. 
105. Viden 
Bac. 412, 13. 
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Ferrzm in lawful ward of the ſheriff at the time of the bond made, 
has, is very material ; for doubtleſs the detaining after the return 
. of the writ was falſe impriſonment in the ſheriff, Ang 
though perhaps the ſheriff in ſome particular caſe may juſtify 
a detainer in cuſtody after the return of the writ, as in the 
Caſe put before, yet no ſuch thing appearing in the plea, it 

muſt be taken moſt ſtrongly againſt the pleader. 


The court will 2. It ſeems the cqurt would have taken notice, that this 
take notice of bond was made after the returrd- of the writ; for it was 


of the beginning wwe . 
and end of the made the thirtieth of November, and the writ was returi- 


__ — able die lunae proxime poſt quindenam ſandti Martini in 
— 3% Mic haelmas tetm; and the court will take notice, that the 
294. $54. 856. thirtieth of November is always aſter the end of Michaels 
$69. 950. 1342- term; for they will take notice of the beginning and end 


1 o 8 . . 3 1 
379. 877. 9 of the fixed terms, if they will not of the moveable terms, 


s Vin. 486. See for this, 1 Sid. 308. 1 Yenr. 264. 3 Keb. 385. Cr. 

—_— Car. 38. Latch. 11. 118. 1 Roll. Abr. 525. 6 Vin. 493. 
h Pl. 12. 14. 1 Sid. 300. 2 Keb. 108, 109. 122. ante 4. But 
this matter was not drawn in queſtion, no. more than the 


former. 


But Mr Northey for the plaintiff took exceptions to the 
plea. 1. That the plaintiff has declared upon a bond bear- 
ing date the twentieth of November, which ſhell be intended 
to be delivered at the ſame time, and to be then a perſect 
and complete deed. Then when the defendant comes and 
fays, that the bond was primo deliberat. the thirtieth, he 
ought to have traverſed, that it was delivered the twentieth, 
or at any time before the thirtieth of Member. And for 
want of ſuch traverſe the'plea is ill, for no anſwer is given 

to the deed upon which the plaintiff declares. And for su- 
thority in point he cited J. 138. 1 Brownl. 104. Ci. 


Jac. 263. 


A men cannot { Againſt which it-was argued by myſelf, that the defend- 
corifeſs and ant had no need to traverſe the delivery ſuppoſed by the 
mn 2 plaintiff in his declaration. 1. Becauſe it is a rule, that 
' ante 247. and When the defendant confeſſes and avoids the matter charged 
ſee the caſes there by the plaintiff in his declaration, he has no need to 14. 
n verſe it. And farther, if in ſuch caſe he takes a travetſe, it 
' will vitiate his plea. Then to prove, when the defendant 

| pleads primo deliberat. &c. of a deed at another day than 1s 
ſuppoſed by the plaintiff in his declaration, that this prim 

© "deliberat, has confelled the very deed upon which the plain- 
tiff declares, 1 cited V. Jones 66. Latch. 59. the biſhop 
of Norwich againſt Cornwallis, where debt was brought up- 

on a bond dated the thirtieth of Member, conditioned ie 
perform an award to be made before the firſt of June next 
following, the defendant pleads, that he cauſed this bond 


to be written the thirtieth of November, but that be af- 


2 
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terwards delivered it as his deed the twenty-eighth of April, Porta 
and that no award was made between the twenty-eighth of pm 
April and the firſt of June, abſque hoc quod ille per praediflum 
iptum obligatortum cognovit ſe teneri to the plaintiff. as he 
has declared; and upon ſpecial demurrer adjudged for the 
plaintiff, And in 2 Kb, 108. the judges gave the reaſon 
of the ſaid judgment, viz. becauſe the traverie was repug- 
nant; for he had confeſſed the bond, upon which the plain- 
tiff had declared, by his plea of pr imo deliberat for if he had 
not confeſſed it, the traverſe had not been epugnant. Then 
if the primo deliberat. confeſſes the ſame bond, it ſum̃ciently 
avoids it; and therefore there is no need of a (raverſe. 


2. It is a rule, that a man ſhall never traverſe the bare The bare ſup. 
ſuppoſal of a writ or declaration. 1 Ew. 4. 9. a. 5 H. ml — 2 
7. 13. 6 H. 7. 6. 1 Leon. 79. Now here it is only cannot — 
ſuppoſed, that the bond was delivered tne twentieth. Put verſed. Vide 
if it had been expreſsly averred, that the deed was delivered os —— 

the twentieth, the defendant, if he had pleaded as here, vol. 3. P. 117. 

ought to have traverſed. 18 H. 6. 8. Fitzh bar. 131, 

8 H. 6. 6. b. Therefore in this caſe I cited 5 H. 7. 

20. as an authority in point per Brian and Townſhend, 

who were the judges there; where the caſe was thus: A. 

brings guare impedit againſt B. and declares that C. was 

ſeiſed of the advowſon in fee, and preſented J. S. his clerk, | 

&c. and afterwards by his deed bearing date the firſt of 
May, Cc. granted the next avoidance to 4. F. S. died, 

and B, tanders A. from preſenting ; B. ſays, that well and 

true it is, that C. granted to A. the next avoidance by his 

deed bearing date the firſt of May, &c. but that it was deli. 

vered to him the fourth day, aud betore the fourth day C. . 

granted to B. by his deed which here is, c. and adjudged 

that the plea was good without taking a traverſe. And there 

the diſtinction is taken, where the delivery is expreſsly al- 

ledged in the declaration, and where it is only ſuppoled or 

intended. See alſo 2 Keb. 108, Courtney v. Phelps, by the 

Opinion of the judges there is no need of a traverſe. But 

note, Siderfin 301, who reports the ſame caſe, is contra. Ses 

Ney 43- And afterwards Wright king's ſerjeant at another 

day argued to the ſame purpoſe; and alſo, that if a man 

traverſes matter not alleged, it will vitiate the plea. And 

he inſiſted upon the diference between matter taken by 

ſuppoſal, and matter expreſsly alleged. And he argued, 

that where a deed is produced, the law intends and ſup- 

es that the grantor was of capacity; yet if debt be Upon a ples of 
rought upon A bond, and the defendant pleads infancy, he infancy or co- 

ſhall never traverſe that he was of full age. The ſame law 8 

of coverture, Yet in both the caſes the law intends prima — 

facie that the grantor was of capacity to grant or bind him- verſe... 
ſelf. - And he relied ſtrongly upon 5 H. 7. 26. which caſe 
be laid was not yt +. Kay trom the caſe 8 
a 3 
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ic. Sed non allacatur. For per Holt chief juſtice there is here 
an averment by implication at leaſt, that this bond was de- 
hvered the twentieth of November ; for the date of a bond is 
the delivery of the bond, and ſhall be always taken fo, if 
the plaintiff does not ſhew the contrary in his declaration. 
And then if tae defendant varies from it in his plea, he ought 
to take a traverſe, if, the time of the delivery be. material. 
Zelv. 138. Green u. Eden is a caſe in point. But the caſe of 
5 H. 7. 26. is good law, but diſtinguiſhable. from this 
caſe;. for there the deſendant ho pleads, is a ſtranger to 
the deed ſhewn by the plaintiff, and therefore he is not 


bound to anſwer to the circumſtances of the deed, but only 


A firanger to a, 
deed may piead 
non concefſit, 
or that it was 
delivered befor: 
the dav on 
which it bears 
date. 
A party cannot. 
Ante 3 36. 
Matter alleged 
out of time can- 
not be traverſed. 
D acc. Bro. 
Traverſe. pl. 
111. Bl. 1090. 


2 tar ium figillo ot the defendant fagillatum cujus datus ff eiſlin 
die et anno cognovit ſe teneri et obligari to the plaintiff, &. 


Y Mr. Jacob 
ſaid, that the 


the priority of the grant. A ſtranger to the deed may plead 
non conceſſit, and not non eſt factum. , Contra of him who is 
party to the deed. A ſtranget to a deed may aver delivery 
of the deed before the date; but a party cannot. But in 
this caſe the defendant is patty to the deed, And as to the 
obiection, that if a man pleads infancy in debt upon bond, 
he ſhall never traverſe that he was of full age, he anſwered, 
that though the plaintiff has expreſsly averred that the de- 
fendant was of full age when he delivered the bond, yet the 
defendant may plead infancy, and ſhall not traverſe that he 
was of full age; becauſe it was alleged out of time, and a 
man ſhall never traverfe matter alleged out of time. 2. It 
ſeemed to the court, that there was here an expreſs aver- 
ment, that the bond was delivered the twentieth of N:vem- 
ber; for the words of the declaration are, that the defend- 
ant viceſimo Nevembris,, Oc. per quoddam ſcriptum ſuum obliga- 


fo it is-averred, that the defendant acknowledged himſelf to 
be bound to the plaintiff the twentieth of November, which 


could not be if the deed was not then delivered. 


But then it was argued by the defendant's counſel, that 
there was a traverſe; for (by them) the eſſential part of a 
traverſe is but the denial of a material matter alleged by the 
plaintiff or defendant reſpectiyely, the formal part is al/que 
kec; but that a traverſe is good without the words «b/que, 1s 
expreſsly reſolved 1 Saund. 22. Bennet v. Filkins. | ben here 
is an averment, that the hond was delivered the .thirtieth of 
November and not before; which is as expreſs a- denial, as if 


time deſendant had faid, that the bond was firſt delivered the 


thirtieth af Newember,  abſque hoc. that it was delivered the 
twentieth of November, or at any other time before the thit- 
tieth. But as to. this the chief juſtice ſaid, that nom nts 
would- be a traverſe in ſome caſes *, but not here. 2. There 


reaſn he gave vu, that in this cafe one cannot Sone th the count! yz becauſe there ought 


be other matter alleged to take the date mater; otherwiſe where that is the ſintzle ater 


the plea. 


i 
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is here a ſpecial demurrer, and (a) caret forma ſhewn for 
cauſe. And Roteby juſtice ſaid, that if a man ſhews any 
thing for cauſe of demurrer upon record, he (5) may aver 
other matters ore tenus. | = 
Another exception to the plea was, that the defendant has 
not ſhewn the writ, by which the ſheriff arreſted William 
Benſon, at large. But to that it was anſwered, that the de- 
fendant is a ſtranger to the arreſt, and therefore cannot 
know at whoſe ſuit the writ iſſued, but the plaintiff himfelf 
Fas it in his cuſtody, and therefore it is well enqugh, But 


. 


to this point the court gave no opinion. 


Another exception was, that the plea is double, for the 
defendant pleads the ſtatute, and alſo has pleaded matter to 
avoid it at common law; for he ſays, that the ſhoriff took 
the bond of William Benſon adtunc et ibidem capto et arreſtain, 
which appears to be after the return of the writ, and there- 
fore falle impriſonment, and ſo. avoidable by dureſs. But 
to this it was anſwered, that it is one intite plea, and in- 
tirely upon the ſtatute; for a man cannot avoid a bond 
by dureſs of impriſonment of a ſtranger, and he is a ſtran- 
ger who was impriſoned. But to this point the court gave 
no opinion, "Then ! took exception to the declaration, 
that it is ſaid, that the defendarſt bound himſelf to The 
plaintiff per nomen (c) Thomae Pullein vicecomitis comttatus 
praedidti, and it does not ſay of what county he was ſheriff; 
and the per nomen is to be taken to be the ſpecifick words of 
the bond; and fo it is not taken by the name of office, As 
the ſtatute requires. But the court did not regard this ob- 
jection, becauſe it appears upon the whole declaration, that 
he was ſheriff of York/bire ;, and if there was ſuch omiſſion in 
the bond, upon the cyer the bond ought to have been en- 
tered at large, and then advantage might have been taken 
of it, but not now. Judgment for the plaintiff by the whole 
court for want of the trayerſe. n 


Waters ver/.. Glaſſop. - 


HE plaintiff declares, that the defendant's ſon was in- 
debted to him in ——, and that he had a deſign to 
arreſt him for it; that the defendant, in conſideration that 
the plaintiff at the ſpecial inſtance and requeſt of the de- 
ſendant would forbear to atreſt the aefendaht's ſon until 
aſter the twenty-thitd of Ober, the deſendant aſſumed to 
pay to the plaintiff on or before the twenty- third of 'OFober 
ſo much as the defendant's ſon” ſubuld be indebted to the 
Plaintiff upon the balance of the account to be Nated be- 
tween the defengant's fon and the plaintiff; and the plain- 
2d. vol. x, p. 138. F. 8. 2d. Ed. vol. 1. p. a 
rey 0 of *. And wels Fs, 1 in 
W e e cn eng e's Tb ot 
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10 the plai n 
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tiff averred, that an account was ſtated of all debts owing 
by the defendant's fon to the plaintiff, and upon that ac- 
count the defendant's ſon was found indebted to the plain- 
tiff in 20 /. and avers, that he forebore to arreſt the de- 
fendant's ſon from the time of the promiſe hucuſque; and 
that the defendant did not pay the 201. Cc. Upon non of- 
ſumgſit pleaded, verdict for the plaintiff, And Ward moved 
in arceſt of judgment, that the contideration was not good; 
becauſe fince the plaintiff was to forbear until after the 
twenty third of O;ber, and the defendant to pay the money 
on or before, it might be, that after the defendant had paid 
the money the plaintiff would not perform his part, but 
arreſt the defendant's ſon, before the time agreed by the 
promiſe. Sed un allocatur. For per curiam the conſideta- 


tion is well enough, for the defendant has to the laſt in- 
tant of the twenty third of Od. ber to pay the money, and 


the next inſtant for ſorbearance the plain.iff has performed 
his part, for he is not bound to forbear but only one inſtavt 
after the twenty-third of Oclober, and therefore it is well 
enough. A ſecond exception was, that the defendant af- 
ſumed to pay all that ſhould appear to be due by the de- 
fendant: (on to the plaintiff upon the balance of the ac- 
eount to be ſtated between them, which is to be intended 


of all debts due as well of zhe one fide as of the other, and 


there is here an averment only, that an account was made 


of all debts due by the defendant's fon to the plaintiff, but 


Thaps if an account had been ſtated of all debts due on 
oth ſides, the plaintiff might have been found debtor to the 


de endant's fon, and not vice verſa ; and therefore the de- 


f:ndant aſſumed to pay only what ſhould be due upon ſuch 


account; and therefore for want of ſhewing,” that ſuch an 
_ account was ſtaced, the plaintiff has not intituled himſelf 
to his action againſt the defendant. 


Sed non allocatur. For 
per curiam, they will not intend after à verdict, that any 
thing was due from the plaintiff to the deſendant's ſon. And 
judgment for the plaintiftl. 


Hill ver . Vaux. 


„ 2 i F. C. Carth. 461. 
OTION. was made, that the king's bench would 
grant a prohibition to the ſpiritual court, where the 


ſend for his:ithe defendant Yaux libelled againſt the plaintiff for tithes of 


milk is go0d. 
S. C. 12 Mod. 


milk, And it was grounded upon a ſuggeſtion of a cultom, 


206. Holt, 672, that every inhabitant in the pariſh, who kept cows there, 


Vide ante 129. 


and the c-ſes 
there cited. 

A modus to pay part of the thing which is tithe is not good anleſs it is to be paid in a a mote 
beneficial minner chan that which the law preſcribes. . 81 C. Salk; 650. 12 Mod. '2c6. Holt, 
672. R. acc. Cro. Jac. 47. pl. 17. Cro, EI z. 609. pl. 15. 1 Mod. 329. Poſt. 504. 67”. Buob- 


bog 


and morning until a lamb yeaned in the enſuint year ſhould be heard to bleat there, 


had uſed time whereof, Cc. to ſet out the whole meal of 
milk upon the. ninth day of May at night, and upon the 


D. acc. 1 Anderſ 199. pl. 234. A mus in lieu of tithe of milk to pay the whole even- 
g's meal on. gth f May, and the whole morning's on the 10th. and ſo on — —— evening 


tenth 


* 
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tenth day of May in the morning, et fic ſuper quemlibet n- Hirt 


num diem tunc proxime ſeſuentem, until one lamb yeaned in the Va 
next year following ſhould be heard to bieat there; and the 
milk ſet out in ſuch manner the vicar for the time being had 
uſcd to ſend a ſervant to bring to him; and that was in ſa- 
tisfaction of all tithes of milk. And a rule was made, that 
2 prohibition ſhould be granted, i cauſa, &c. Upon which 
IWright king's ſerjeant at the day appointed argued, that the 
rule ought to be diſcharged ; becauſe unreaſonable cuſtoms 
are void. Hob. 175, Topſail v. Ferrers, 31g. Barker v. 
Cocker, Then this cuſtom is unreaſonable, becauſe it forces 
the parſon to ſend for the milk where it is milked ; and then 
if it be a great pariſh, he muſt keep more ſervants than his 
vicarage will ſuſtain, And in Raym. 277, Dodd v. Ingle- 
tin it is held, that tithe milk ought to be brought to the 
parſon's houſe. And of this opinion was Rokeby juſtice, 
Hut Holt chief juſtice contra. For (by him) if a pariſhioner 
ſets forth a ne ang to pay the tithes to the parſon at his 
houſe, though he-preſcribes to pay them in kind; this will 
be a good cuſtom, And for that he cited the opinion of 
Popham chief juſtice, Cro. Eliz. 609, Auſlin v. Lucas, 
where he ſays that a preſcription, to pay to the parſon the 
tenth quart of milk at che parſon's houſe, would be a good 
midus, And per Halt, the reſolution in Raym. 277, is an 
equitable reſolution, ſounded upon the uſage of the neigh- 
bouring pariſhes, See Palm. 341, 381, Wiſeman v. Denham. 
2. Wright king's ſerjeant argued, that this cuſtom 'is a 
plain preſcription in non decimando for a great part of the 
year, For the preſcription is in truth to pay leſs in the 
compaſs of the whole year than a tenth part. And then no 
cuſtom is good to pay the ſame thing in kind, unleſs i: be to 
de paid in a more beneficial manner, than that which the 
law preſcribes. But where there is ſome alteration in the 
payment of that which the law appoints for the advantage 
of the parſon, though the advantage be ſmall, yet the cuſtom 
ſhall be good, Hob, 250. Hetl. 133. : 
But againſt this Conters king's counſel argued, that the 
cuſtom was good, For (by him) the uſual time for ceaſing 
from this payment in this, pariſh is the miadle of March; 
for being in Lincolnſhire, there are no lambs yeaned before 
that time. Then for the days in which the parſon is de- 
prived of the tithe which the law gives him, he receives very 
great recompence, in, receiving the whole meal of milk 
every ninth day, when the cows give more milk than they 
do in March and April. And he cited the caſe of Lee v. 
Collins, 1 Roll. Abr. 648. 9 Vin. g. pl. 3. where it is ſaid, 
that it is a good modus for tithes of eggs, to pay in Lent 
thirty eggs for all tithes of eggs, Sed non allecatur. For 
(er totam curiam) the cuſtom is ill, and it is a plain non 
drcimands, For ſuppoſe a lamb bleats there at the end of 
W December, 
* 
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A modus in lieu 
of tiche of eggs 
to p1y thirty ge- 
erally in Lent, 
js good, 

A modus to pay 
thirty eggs of 
bis own bens, 
not. 


A perſonal con- 
tract cannet be 
apportioned. 

S. C. Salk. 65. 
vide 3 Bulſtr. 
232. 3 Vin. 4. 
Therefore a bill 
of exchange 
cannot be in- 
dorſed over fot. 
2 part only of 
the money due 
thereon. S. C. 
Salk. 65. 

12 Mod. 213. 
The law takes 
notice of the 
cuſtom of mer. 
chants. Vide 
ante 175. 

And therefore . 
will not attend 
to a falſe Je. 
ſcription of it. 


(a) Vide 4 Bac. 
Aur. 368, 369. 
a Lev. 240, 
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December, or at the beginning of January, the parſon ſhall 
loſe tithes for four months and more, Then a man can- 
not preſcribe to pay lels of the ſame thing ; but ought to 
preſcribe, to pay ſome other ching in lieu of it, or to pay 
it in ſome other manner than the law preſcribes. And per 
Holt chief juſtice, this does not reſemble the caſe of the 
thirty eggs in Lent, for there the cuſtom binds the pa- 
riſhioner to the payment of ſo many at that time; and 
whether he has hens or not, he is obliged to it; ſo that he 
may be obliged to buy eggs to pay the parſon; and that 
makes it a good cuſtom. But if the cuſtom was' that he 
ſhould pay thirty eggs of his own hens, the cuſtom would 
be ill, The rule for the prohibition was diſcharged, 
; Hawkins ver/. Cardy. 

1 s. c. Carth. 466. 

HE plaintiff brought an action upon the caſe upon 

a bill of exchange againſt the defendant, and declared 
upon the cuſtom of merchants, which he ſhewed to be thus; 
that if any merchant ſubſcribes à bill, by which he pro- 
miſes to pay a ſum of money to another man or his order, 
and afterwards the perſon to whom the bill was made pay- 
able. indorſes the ſaid bill, for the payment of the whole 
ſum therein contained, or any part thereof, to another man, 
the firſt drawer is obliged to pay the ſum ſo indorſed to the 
1 to whom it is indorſed payable; and then the plain» 
tiff ſhews, that the defendagt Carch, being a merchant, 
ſubſcribed a bill of 46 J. 195. payable to Blackman or his 
order ; that Blackman indorſed 431. 4.5. of it payable to the 
plaintiff, &c. The defendant pleaded an inſufficient plea, 
The plaintiff demurred, and the defendant joined in de- 
murrer. And adjudged per totam curiam, that the declara- 
tion is ill. For a man cannot apportion ſuch perſonal con- 
tract, for he cannot make a man liable to two actions, where 
by the contract he is liable but to one. As if A. grants a 
rent charge of 20 l. per annum to B. B. grants 10 J. to C. C. 
(a) cannot compel the terretenant to attorn. So if lands 
are conveyed wich warranty to A. and B. their heirs and 
aſſigns, if partition be made, the warranty is extinct. 
Feb. 25, Rell, and Oftorne's caſe, But if in the principal 
caſe the plaintiff had acknowledged the receipt of the 
3/1. 15 5. the — had been good. And though it 
was objected by Mr. Northey for the plaintiff, that the 
plaintiff has Ads 6 payment of a part to be part of the cul- 
tom, and therefore it was well enough by the cuſtom. 


Hull chief juſtice anſwered, that this is not a particular local 


cuſtom, but the common cuſtom of merchants, of which 
the law takes notice; and therefore the court cannot t 
the cuſtom to be ſo. And the. Whole court were of opinion, 
that judgment ought to be entfed for. the deſendant. But up- 
N importunity of Mr. Northey leave was given to the 
plaintiff, to diſcontinue upon payment of colts, 
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Rex very. Sir Richard Raines. 


$. c. Salk. 299. 3 Salk. 162. Carth. 457. Holt, 3 to. 12 Mod. 20s 


Mandamus was directed to Sir Richard Raines, to A mandamus 
A command him to grant probate of the will of Edith lies to compel 
infald to one Richard Watts, who was made executor of it. tograe th? 
Sir Richard Raines makes return to it, and admits, that probate of a will 
Edith Pinfold made her will, and Watts executor of it; but R , Vent. 
ſays farther, quod luculenter et judicialiter fuit probatum, et con- — ho 
flat to him, that Matis is worth nothing, but abſconds for Fitzg. 125. 
debt; and therefore that it is lawful to him to defer the 3 —— 
granting of the probate, until Watts find ſufficient ſecurity » Kel. 199. * 
to pet form che intent of the will. And it was argued by D. ace. poft. 544. 
Sir Bartholomew Shower, Mr. Montague, and Dr. Waller, Sg. d Ner- 
the king's advocate general, a civilian, that this return was The Ordinary 
good, and that a peremptory mandamus ought not to be <22n9t refuſe 
n And Dr. Waller ſaid, that in fat the caſe was * 
us; Edith Pinfold made her will, and Richard Watts her cutor is infoly- 
nephew her executor, and deviſed to him 100 J. for a le- an will not 
— and ſome cattle; ſhe deviſed alſo to Baines her bro- . Q * 2 
her 5004. and the reſidue of her perſonal eſtate to the ſon 339. pl. 12. 
of Baines ; the will was brought by Baines to the preroga- ED 
tive court to be proved; and it was oppoſed by Huntley, but 1 Salk. = 
was not promoted at all by Matti; ſentence paſſed in the pre- Comb. 185. 
rogative court for Baines; upon which Huntley appealed to —_ — 
he delegates, and the ſentence there was confirmed ; where- 12 >Þ 
upon the will was returned into the prerogative court, and Sw. Fitzg. Bar- 
then H/atts claimed. probate z but upon examination it ap- _ . 
peared to the judge, that he was an inſolvent and neceſſitous ubi ſupra. 
man, and had received his legacy, and therefore the judge 
required caution ; upon, Which Matt obtained this manda- 
, and to it the judge made this return, which (by Dr. 
Walkr) is good. For 1. if there is any default in the 
judge in the adminiſtration of his office, it is a proper ſub- 
ject for an appeal; for this will, being of chattels, is alto- 
gether of eccleſiaſtical conuſance; and therefore as the ſpi- 
ritual judge ſhall judge of the validity of the will, ſo he 
MEN to make a judgment, whether he ought to grant pro- 
2 of it or adminiſtrationg or if the executorſhip be con- 
Ds as it may be, whether the condition be performed, 
Ic. in all which caſes if he makes a falſe judgment, the 
proper remedy is appeal, and not to come in this manner 
for remedy to the king's. bench. | WE 


* 


. He argued, that the judge has done „* but what 
in ey caſes he gyght to do; for in ſuch caſes he may pro- 
44 N caution. In the time of the heathen emperors 
he ments were repoſed in the colleges of the pontifices 
pd ſtom the firſt chrifiianity of the Roman emperors the 
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biſhops were intruſted with them. Now the civil law was, 
that ſecucity ſhould not be demanded de - haerede, which at 
that time included what we now call executor, unleſs he 
was inſolvent; and then it was lawful to demand caution 
or ſecuricy, But after this the canon law followed, and 
then they made uſe of the word executor, which was be- 


fore included in the word heir ; and of them there are three 


ſorts.” 1. Legitimus, viz. the ordinary, 2. Datus, viz, 
he whom the ordinary appoints, and he always gives ſecu- 
rity. 3. T:/tamentarins, who came inftead of the heir, 


which is he whom we call executor za) ifexmw. And then 
_ as the heir before, if he was inſolvent, always gives cau- 


tion; fo for the ſame reaſon an inſolvent executor always 
gives caution. To fay the truth, there is a difference 
made, when the teſtator knew at the time of the making 
his will, that the perſon, whom he conftituted executor, 
was then inſolvent, and when the executor is become in- 
ſolvent by matter ex po/? ſao; but at what time Watts be. 
came inſolvent, does not appear in this cafe; and therefore 
to juſtify the acting of a judge, the court will intend, if it 


de material, that he became inſolvent ſince the death of the 
_ teffatrix, rather than at the time of the will made, Linw, 


province. ib 3. tit. 13. c. 3. tit. de teflamentis, it is ſaid, 
that no religious man ſhall be executor, unleſs his ſuperior 


takes care to give caution for the due execution of the will, 


and for the loſs that may happen by his adminiſtration; and 


Linwood gives the reaſon of it, becauſe it appears that ſuch 
a perſon is inſolvent 3 which proves that inſolvent perſons 


- ought to give caution. So Linto. lib. 3. tit. 13. c. f. be- 


Probate may be 
refuſed to an ex- 
ecutor gn com- 
D. acc. 
alk. 36. Holt, 
205. 12 Mod. 
9+ Skian. 299. 


. fore the executor be admitted by the ordinary to execute 


the will, he ought to take an oath, &c. (which is the con- 
ſtant practice, and yet no mention is found of ſuch oath, 
before that which theſe conſtitutions iu Linwood make of 
it 3 and yet before the new ſtatute if quakers refuſed to take 
fuch oath, no probate of any will uſed to be granted to 
them,) et „i oporteat, fays Linwood, he ſhall give ſufficient 
caution. . To the fame purpoſe Swinb. 6 part, par. 14. / 6. 
pag. 363. 464. To which Sir Bartholomew Shower added, 
that if an executor is non compos, the ordinary is not bqund 
to grant probate to him, becatiſe he hath apparent diſabi- 
liey to execute the will, which ſtrongly reſembles this pre- 
ſent caſe. 2. He ſaid, that if the executor refuſes to take 
the oath, this amounts to a refuſal of the office, and the or- 
dinary may grant adminiſtration cum te//amento annexd. Why 
then ſhall not the reſuſal'to give ſecurity amount to 2 
refuſal of the office of executor ; ſince there is no poſitive 
law, that in ſucty caſe the ordinary ſhall adminiſter an oath, 
more than in this cafe that he »ſhall demand caution ? 3. 
He ſaid, that mandamus's are granted oftentimes, to com- 
pel the granting of adminiſtration; and rightly, becauſe 


« 


3 


they ſeem to be founded upon the a& of parliament, which 


appoinu 
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appoints the granting of adminiſtrations; but one cannot Rex 
find any (a) precedents of mandamus, to compel the judges pe. 
of the civil law, to execute their law, which ſeems to be (a) Vide poſt, 
the preſent caſe, | 539 

But againſt this it was argued by Mr. Northey and Mr. 
Eyre, that a peremptory mandamus ought to be granted, 
For (by them) the return is not ſufficient, becauſe it is, 
quod conflat, 2c. which is no poſitive averment. Raym. 
153. 2. They argued, that the prerogative court can- 
not in ſuch caſe require caution, for the ſame reaſons that 
the court afterwards gave for the ground of their judgmeat, 
and therefore unneceſſary to be repeated. | 

Per Holt chief juſtice. Wills and teſtaments are of ec- 
cleſiaſtical conuſance, not by force of the civil or canon laws 
(for (ö) they bind no farther here, than as they have been (5) P. ace. ante 
received here) but by the law of the land. Then if the“ 
eccleſiaſtical courts proceed to enlarge the power of the 
Bias, contrary to that which the common law allows, the 

ing's bench will prevent all ſorts of eneroachments. As if Spiritual court 

an executor be ſued in the eccleſiaſtical courts to make <2-not compel __ 
diſtribution, he not being reſiduary legatee; though that W 
were allowed by the canon law, yet the king's bench tion. R. acc. 
would grant a prohibition to ſtay any ſuch ſuit ; for all ſuits 86. 
for diſtribution were prohibited by the king's bench, until 
the 22 & 23 Car. 2. c. 10. made them lawful, Dr. Waller 
has not quoted any canon law, that the ordinary in ſuch 
caſe ought to take caution ; and the common law will not 
permit him to exact ſecurity for the inſolvency of the exe- 
cutor, For ſuppoſe in this caſe (as the fact is) the executor 
will not give ſecurity, and yet will not renounce the 
executorſhip; the ordinary cannot compel him to give 
ſecurity. What muſt be done? Though the refuſal of the Refuſal by an 
oath amounts to a refuſal of the office of executor (becauſe 2 to taks 
the oath is allowed by the common law, for it is proper to wo br a his 
take a promiſſory oath, that he will execute the office juſtly office. 
which he is going to execute) yet the refuſal. to give ſecu- 
rity will not amount to a refuſal of the office of executor ; 
becauſe it is againſt common right to require collateral 
ſecurity, Thea the teſtament will continue in force, the 
ordinary cannot grant adminiſtration cum teſlamento annexo, 
and fo there will be a failure of juſtice, no body being ca- 
pable to ſue the teſtator's creditors, One half of what 
one finds in Linwood is not the law of the land. And as to 
the caſe of religious perſons, objected out of Linwoad, he 
faid, that if a monk may be made an executor, he cannot 
. accept the office without leave of his ſuperior ; and then if 

ſuperior gives him leave to be executor, without giving 
other collateral ſecurity, the ſuperior by his leave given is 

N ſecurity; and if the monk commits a devaſiavit, the 

ſuit ſhall be againſt the abbot and the monk, and the exe- 
eution will be of the goods of the bouſe, And Turton = 
juſtice 
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nes juſtice agreed with ot chief juſtice in omnibus. But Nobel 
Nins, Juſtice ſeemed to be of opinion, that the grievance in the 
pteſent caſe would be properly remedied by appeal. And 
ſaid, that in the province of York ſecurity was always 

given upon the granting of the probate of a will, witho::: 

y diſpute made about it, Upon which a day was given t» 

r. Walkr, to certify the king's bench, by producing pre- 

tedents, whether the practice had been in the rerogative 

court to take caution Ji ſuch caſe, At which day no pre- 
cedent of it being ſhewn, nor ſatisfactioß thereof given to 

the court, Holt chief juſtice with the concurrence of the 

other judges pronounced the opinion of the court, that a 

remptory mandamus ought to be granted in this caſe; 

Ve the eccleſiaſtical' court cannot require caution in 

is Caſe. 1. For when a man is made executor, no body 

an add qualifications to him, other than thoſe which the 

teſtator has impoſed ; but he ſhall be who, and in wha: 

Precutor eannet manner, the 2 ſhall judge proper. 2. The executor 
foe before pro- has 4 temporal right, of which he is barred by the refuſal of 
ad 5 Co; 38. the probate, inaſmuch as he cannot before probate ſue in 
2. cd. d. WWiflminfter-hall, 3. There are no precedents in the canon la 
2 T. K. 4% to warrant this; and the pradtice has been always contrary, 
2271 — And if any caſes happen, in which equity may be requiſite; 
ie. 33. #7. there is another channel here, where it runs without te- 
aRoll.Abr-917- ſorting to the ſpiritual court, viz. chancery (a). A pe- 
—_ 5 N remptory mandamus was granted. And note, Mr. Robert 
Dany. 369. pl.2. yrs told me, that the lord chancellor Somers well approved 
OB | kl 


. 466. 3 P. Wms. 451. © , 
J The e Rll, did accordingly on 4 bill filed reſtcin Watts from intermeddling 


until he ſhould Have zives ſecutityy Cath. 438. Holt 310. Vide 2 P. Wms, 163. 3 F. 


Was. 337. | 
| | Jackſon verſ. Pigott. 
1 £ C. 12 Mod. 212, - 

Arr «cceptance AF $/umpſit upon a bill of exchange. The plaintiff declares, 

— A 47 drew a bill of exc lange upon the defendant, 


eording to its dated Ons of. March 1696, payable within one 
tenor made ler month after ; that after warde, vid. fuch 3 day in Avi 
— 1697 be ſhe wed the bill to the deſendant, and he promiſed 
payroent, is a tO pay it trundum tinorim eiu billat —— Nin 
ganeral accept- 2 ! pleaded,” and verdict for the plaintiff.” Sir Barthol. 
May if +. Mew Show? moved In atreft of judgment, that the promiſe 

0 ſs impoſſible to de performed, the day of 


0, Salk, 127” Wat voig, becai ſe | ; 
2 Les No iſt zt the time of the acceptance of the bill, 
. 140. An J impoſffble to de performed ſrcundum timer em e ofefium 
By an allegation hillab þr acdi2tat; all which nie ot plaintiff's decla- 
—— n ji m . 2 
$ecepted before it WI amou J promiſe to pay gener . 0 | JC 

the Us ap- gion was the whole court. by; Hehe f juſtice took he 
An men Altinekton, where"the" day of payment is paſt at the time of 
precludes himſelf from giving in evidence an xccrtanee afterva 4. 14 been. bie . 


San : 


N 


Mich. Term 10 Will. 4. 365 


the acceptance, as it was in this caſe, and where the day Jever 
of payment is to come, In the former caſe acceptance to 8 
pay ſecundum tenorem et effeflum billae will amount to a ge- 
neral acceptance to pay the money; contra in the latter 
caſe. For in the former caſe it is impoſhbſe to pay the 
money as the bill appoints. But he ſaid, that it had been 
better in this caſe, to have declared of a general promiſe, 
without having reſtr-ined it by the tenorem et effetlum billae. 
And (by him) in ſuch caſe the acceptance of a bill amounts 
to an expreſs promiſe to pay it. But (by him) if the plain- 
tiff declates, that the acceptance was before the day ap- 
pointed for the payment, and that he accepted to pay it 
ſecundum tenorem et effettum billae praediclas; and it appears 
upon the evidence, that the acceptance in fact was after 
the day of payment; that would be againſt the plaintiff, 
Judgment for the plaintiff. | 
Anonymous. 
OVENANT:. The plaintiff declared upon an inden- A covenant in 8 
ture of ſettlement upon marriage, by which the father e, that 

ſettled certain lands to the uſe of J. S. for four years, and mited i» join- 
afterwards to the uſe of the ſon for life, and then to the ture,” fall for 
daughter for life, and then to the firſt, ſecond, c. ſons of —— 
their two bodies in tail, Cc. and the father covenanted, value, will ex - 
that the lands ſo limited in jointure, after the expiration of tend to all _ 
the four years, ſhould be, and for ever continue of the an- Ai, 
nual value of 2001. per annum; and the breach was aſſigned, the ſettlement, 
that the lands were not of ſuch value, This action was — ay other 
brought by the ſon againſt the executor, who demurred to the — bv wh 
declaration. And Mr. Ward took exception, that this cove- vide Com. cove- 
nant did but extend to the eſtate for life limited to the wiſe 24. _ — 
for her jointure, and then the ſon cannot have an action. 36g. 22 
F or the words (eſtate ſo limited in jointure) reſtrained it to /ariy if the firſt 
this eſtate only; and the ſecurity mult be intended to have 2% is df. 
been for the benefit of the wife only, to the end that ſhe band. 
might be certain of a jointure of ſach a value. And it can- If no other 
not be intended, that the father meant to oblige himſelf to — bn 
ſecure it to his ſon. And he cited Hob. 273. 329. 2 Saund. jt mutt perbays 
413, ons 10. 2 Vehtr, 140. caſes Where covenants ate be confinedts | 
reſtrained by the intent of the parties. That the words 38 " 
[for ever continue] cannot be conſirded, to make 4 perpe= 
tual covenant, but muſt have ſome reſtriction; and that 
which he had mentioned, ſeemed to be the moſt proper; 
and that if this conſtrudtion were not made, the words [ſo 
limited in jointure] would be idle and of no effect; for it 
does not appear, that there were any other lands compriſed . 
in the deed. But Northey for the plaintiff argued, that the 

nant is, that after the four years the lands ſhould be and 
continue for ever, Cc. Now the ſon having by the limita- 
tion of the deed the next immediate eſtate aſter the four 
2 expired, if this covenant is not conſtrued to extend to 
him, it will be deſtroyed; ſince his eſtate commences im- 
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AronnννE, e. mediately upon the expiration of the four years. Which 
Holt chief juſtice granted, and ſaid, that the words [lands 
ſo limited in jointure | were only a deſcription of the lands 
to which the covenant ſhould extend; and it is advan- 
tageous to the wife that the lands ſhould be of ſuch value to 

e ſon of her huſband, for ſhe may live in a more plentiful 
manner. And as to the objeAion, that the words would 
be idle and of no effect, he anſwered, that notwithſtanding 
any thing to the contrary appearing to the court, there 
might be other lands mentioned in the deed ; and if the de- 
fendant would have taken advantage of this exception, he 

- ſhould have prayed oyer of the deed, to the end that it might 
have appeared, that there were no other lands compriſed; 
for the plaintiff has no need to ſhew more of the deed in 
his declaration, than concerns his caſe, And as to the ex- 
tenſiveneſs of the covenant he took this difference, that it 
would extend to all eſtates raiſed by the deed. As if H, 
limits an eſtate to A. for life, remainder to B. for life, re- 

HAR mainder to the firſt, ſecond, &c. Tons of their two bodies, 
remainder to his own right heirs, with ſuch a covenant an- 
nexed to it, it will extend to the eſtates for life, and the 
eſtates tail; but if tor default of iſſue of the bodies of 4, 
and B. the reverſion deſcends to the collateral or lineal 
heir of H. he ſhall never take advantage of it, becauſe he 

; is not privy to the conſideration of the deed, nor party to 

fe) Vide 2 Bl. the deed, (a) nor is his eftate raiſed by the deed, But if in ſuch 

Som. 37% caſe the remainder had been limited to the right heirs of A. 
or B. or of J. S. they might ſue upon this covenant, be- 
cauſe they had taken by the limitation of the deed, and are 
privy to it. Judgment was given for the plaintiff by the 
whole court, Ex relations m'ri Jacob. | 


Rex ver/. Bradford, 
8. C. 3. Salk. 139, pl. 15 


R. Upton moved to quaſh an indictment, in which 
— Bradford was indicted, for not curing the pox of 7. 5, 
performance of in three weeks, contrary to the promiſe of the defendant, 


An iadid ment 


2 promiſe. he being a phyſician; and the whole fact ſpecially ſet forth 


Ber t inthe indictment.” And it was quaſhed ni, c. by Rekeby, 
ee alſo ante aud Turton, juſtices, abſente Holt chief juſtice, 


/ 
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Cook verſ. Harris. 


Intr. 10 Will. 3. B. R. Rot. 490. 


H E plaintiff brought debt againſt the defendant as In «n on a- 

aſſignee of a term, being executor of the firſt leſſee 3 4,00, — 
in which the plaintiff declared, that he demiſed a meſſuage the g of an 
to John Harris for the term of twenty one years, rendering affiz» ment over 
bo l. per annum rent, et quod poſlea, viz. primo Julii tum re — bog a 
Jauum termini praedifti annorum devenit per aſſig nationem to me,.t over was 
the defendant; and this action was brought fur rent due at me after the 
the Michae/mas following. The defendant pleads, guod ante — * 
diem folutionis redditus pra lic aut aliqua pars inde devenit de- cl ation. 
bita, the aſſigned totum ſutum, intereſſe, et terminum ſuum Vi Bu if it does 
ginti et unius annorum, to J. S. viz. 29 Junii, and that the 7% 4 1 
aſßgnee accepted it, Cc. The plaintiff replies, that the nde uintic 
defendant aſſigned fotum jus titulum /latum, intereſſe et reſi- af er « replica» 
duum difti termini iffius Mariae (viz. the defendant) in nar- —_— 
ratione praedifta ſuperius ſpecificata et expreſſa, to detiaud the gy trauduent, 
plaintiff, The defendant rejoins, and traverſes the fraud. Tis not necef- 
Upon which be plaintiff demurs. And Mr. Northey took fry thay notice 


exception to the plea, becauſe it appears that the defendant = — 


aſſigned before the term was aſſigned to her by the aſſign- er on H 
ment, of which the plaintiff declates; but ſhe does not jay, nt oer. 
that ſhe aſſigned after. Now it ma be, that it was re- 

aſſigned to her again upon the firſt of uc, which is very con- 

ſiſtent with her plea, and then ſhe ſhall pay the plaintiff his 

rent. But if the plea had been, that after the defendant 

was aſſignee ſhe aſſigned, viz. ſuch a day, which in fact was | 
before the day of the aſſignment to her mentioned in the Matter frated 
plaintiff's declaration, there the viz. had been void, and the — — 
plea good. But contra, ſince the words poſt offignationem wat went ve 
are not in the plea, And per Holt chief juitice this fore at- 
plea ought to have faid pol aſſignationem ;, for the de go” 24. Vide 
fendant muſt either traverſe the aſſignment mentioned 1 Saund, 337. 
in the plaintiff's declaration, or confeſs and avoid, 

And therefore here if the plaintiff had not replied, this plea 

had been ill ; but bere the plaintiff has aided it by his re- 

plication, where he ſays, that the defendant aſſigned totum 

Jus titulum ſlatum intereſſe it reſiduum dicti ter mini ipſiui Ma- 

rige in narratione praadicta ſuperius ſpeciſicati, Oc. And (by 

him) the ancient method of pleading aſſignments was, vir- 

tule cujus the aſſignee entred and was poſſeſſed; but (a) that is (e) Sed vide 
diſuſed now, tor the ( aſſignee has the eſtate in him before . 
entry, though not to bring treſpaſs. And (b bim) if 438. 443. 
there de an agreement between the leſſor and leſſee that the 2 
leſſee ſhall pay the rent at the beginning of every year before 

hand; when the leſſee at the end of the firlt year pays his 

rent (which he deſigns for the year following) yet in judg- 

ment of law it is rent for the year paſt, and ſo the leſſee in 


Judgment of law pays no reat for. the laſt year of the term, 
hy | Then 
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Coox Then Rokeby juſtice took exception to the plea, that it is 
not ſaid, that the plaintiff had notice of the aſſignment. And 
he ſaid, that it was adjudged in the Common Pleas be- 

. tween Tovey and Pitcher, Carth. 177. 3 Lev. 295. 
ext 81. 2 Vent. 234. that in ſuch caſe there ought to 

e notice. Note, Me. Place told me, that he was in the 
Common Pleas when this caſe of Tovey v. Pitcher, was ad- 
judged; and judgment was given by Pollexfon, Powell, and 

keby, that the leſſor ought to have notice, contrary to the 
opinion of Yentris.] But Holt chief juſtice (aid, that that 
Judgment of the Common Pleas was reverſed in the King's 
nch upon error brought, by the /opinion of the whole 
court, Carth, 178. 3 Lev. 296. Salk. 81. 2 Vent. 234; 
which reverſal was grounded upon the reaſon of Walker's 

| caſe, 3 Co. 23, &c. Judgment was given for the defendant, 


| Yard ver/. Eland. 
On a promit to 4 SSUMPSIT. The plaintiff declares, that foraſmuch 
a huſband to as the defendant was indebted to the plaintiff's wife as 


| —— executrix of J. S. for arrears of rent incurred in the life- 
as executrix in time of 75 S. the deſendant aſſumed to the plaintiff, that in 
— * conſideration that the plaintiff at the ſpecial inftance and 
foe — ” requeſt of the defendant would forbear to ſue the defendant 
buſband may ſue until Michùrimas next following, he would pay the money 
one. a 1: to the plaintiff, &c. and that the plaihciff aſſumptiont of the 
Mod, 207. Salk. defendant fidem ddbibens fotbore to ſue, &c. until Michaelmas, 
217. pl. 3. vide c. and avers, that his wife is alive, and that the defendant 
vide — *99* has riot paid the money. And upon non aſſumpſit pleaded, 
Baron and fee. Verdict for the plaintiff, And Gould King's ſerjeant moved 
V. 2d. E in arreſt of judgment, 1. That the wife ought to have been 
Aud K L. joined, becauſe the huſbänid bas this debt in right of the wife, 


I. ig. wife ought to be joined, The caſe in 1%. 84. and Cv. 
And the money Far, 110. ſays, that it was ill for want of ayerment that 
when recovered The wife was alive; but it does nüt ſay, that it bad been 
ſerts. S. C. 12 gobd if her life had been averted. And the caſe of Tyrril 
2 _ v. Benner, 1 Sid. 299. is where the debt was in the proper 
Carth. 462. Tight of the wife; but here the original debt is due to the 
P. cont. Yelv. wife as executrix, and the debt when recovered muſt be aſſets, 
— je eli bes Which could not be, if the nature of the contract were al- 
n — for then it would be a deoiHavit Jy — i he not 
buſband, pro tered, the wife ought. to be joiried, But Mr, Carthew ar- 
— 82.2 gued + tonitja. Of which opinion was the whole court. Fot 
Rokeby contra per Holt chief juſtice, the wife could ilot be jJoihed here, be- 
e | bh cauſe ſhe is neither pri —_ — — the * : 

demie made Whom the money ought to be paid. If the money had 
ie conſideration been. to be paid to the wiſe, then thete might have been 
of ſurure for ſome resſen to join her With the huſband, For if 4 
ſutticient for the plaintif to aver that he did f örbest, without alledging tät Ve Expieſsy con · 


ſeated > to do. 
ſeated 1» - | a Gums 
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aſſumes to B. to pay money to C. upon good conſideration ans 
C. may have an action againſt A. for this money. But here io. 
the payment was appointed to be to the huſband, and reaſon- 

ably ; for by the marriage the whole (a) adminiſtration de- (4) R. ace. fl. 
volves upon him, and he might have releaſed this debt, and os 3 bay — 
therefore forbearance by him is a good conſideration to — — 
maintain aſſump/it. But a recovery in this action would 147. D. acc. 
make à new contract, which would amount to a devaſtavit. Jek — | 
(For it will not be aſſets of the teſtator's eſtate ; for if the 5, 56. ey 
huſband dies before execution ſued, the executor or admini- acc. Yelv, 84, 
flrator of the huſband, and not the wife, ſhall ſue execution 

and it will not be like a recovery by both of them.) And 

then the huſband will be chargeable to pay out of his own 

eſtate as much as he has recovered but the old debt cannot 

be extinguiſhed until the money be paid to the huſband ; 

for the promiſe is only a more ſubſtantial ſecurity, or 

rather another ſecurity for the debt; but it cannot extin- 

guiſh it, becauſe it is of an inferior nature. But it might be 

a queſtion, if the wife died after judgment in this action, 

and before execution, by what means a man mightmmake this 

aſſets; for it has been a that where an adminiſtrator 

recovered in trover for goods, and before execution the ad- 

miniſtration was repealed, the defendant maintained audite 

querela, If an executor ſubmits to an award, it is a de- 

vaſ/tavit after the award made, 21 H. 7. 29, If a woman 

executrix marries a man who commits a devaſtavit, it is 2 

devaſlavit in both, and upon devaflaverunt returned, judg- 

ment ſhall be againſt them both; and if the huſband dies, 

it ſhall ſurvive againſt the wife, Then ſerjeant Gould took 

another exception, that it is nct averred, that when the de- 

fendant deſired a day of payment, the plaintiff conſented to 

give it him ; but it is only ſaid; quod aſſumptioni fidem adhi- 

bent he forbore z ſo that the defendant might remain in fear 

all the time, and then the conſideration fails. But to this 

it was anſwered by the court, that it is averred that the 

plaintiff forbore, Qt. which is ſufficient conſent. Judgment 

for the plaintiff, F149 


Buſhell ver. Lechmore, * 
C OVENANT for non-payment of rent. The de- 71, unreceſaty 
fendant pleaded eviction, and concluded with a traverſe, or imperuneat 


that he at any time enjoyed the land from the time of the dition of « 


eviction until the day upon which the rent became due. Oy 


The plaintiff replies, that he entered by virtue of a power tage of by ſpecial 


reſerved to him in the leaſe, and traverſes the eviction. The — | 
defendant demurs. And Hott chief juſtice took exception 166. 


to the plea, that the traverſe was immaterial ; but yet be Ia covenant foe 


was of opinion, that it would not vitiate the plea z becauſe . 


where a traverſe is immaterial, the adverſe party is not ex- eviftion, a tra- 
. verſe that he 
eb after the eviQion is impertinent,. Vide 2 Leon. 110. pl. 149 To a plea of eviftion, a 
may reply an entry by rietvs of a power, ad traverſe the eviQien. Vide 1 Roll. Abr. 938. 


41 Via. 456, O. pl. a. 4+ 
VorT r 
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— cluded from an anſwer, but may reply, and traverſe the 


Lenden. Material part of the plea; and therefore this is aided by 


An immaterial. the general demurrer. But if it had been ſhewn for cauſe 
traverſe may be upon a ſpecial demurrer, it had been ill. But then he was 


paſſed over and of opinion, that the traverſe in the plaintiffs replication 
a ſecond tra- A e p f 
verſe taken. Was an anſwer to the defendant's ptea ; and then the de- 


R. ace. Carth. fendant, by not taking iſſue, has vittated his plea; for, 


ge ene fre che Whether the plaintiff entered by virtue of any power, or 


ciſes there cited, whether (a) be was a mere treſpaſſer, if the defendant was 
See all. N not evicted, it will be no ſuſpenſion of the rent. Judgment 
nemme for the plaintiff. Ex ral. m'ri Jacob. 


and Common 
Pleader. G. 18. 19- 24 Ed. vol. c. p. 120. 4 
| (2) Vide T. Jon. 148 Cowp. 242. Hob. 326. Comb. 380. 

2 Johnſon ver. Long. 

$. C. Silk. 10. pl. 3 Carth. 455. Pleadings pot. vol. 3. p. 259. 
1 | HE plaintiff brought an action upon the caſe againſt 
. the defendant; and declared, that the defendant 21 
actions for the April'g Will. 3. erefcd a wall, which ſtopped the ancient 
* lights of the plaintiff's houſe, &c. The defendant pleads, 
bulldiag. that the plaintiff brought another action in Eaſſer term laſt 
Vide Cro. Eliz. paſt, for the erecting of this wall the firſt of Odober before, 
2 3 and recovered ; and avers, that it was for the ſame erecting, 
— bring an c. The plaintiff demurs. And judgment for the de- 
acllon for the fendant, For though he might have another action for the 


— — continuance, yet he cannot have another action for the fame 


very for the erection. Judgment for The defendant. 
erection. R. acc. poſt. 713. Vide Cro, Eliz. 4% Cro. Jac. 231. 
fr ee ee Rex verſe Gall, 

2 * information was exbibited againſt the defendant up- 
Fre exceptiow on the flatute of 's & 6 Ed. G. c. 144 { 9. for havin 
of a ſtatute ſhall (0377S ? 14 /- 9 ; g 
relate to thed,y bought live cattle, and having ſold them again, not having 
from which the depaſtured them five weeks in his on paſture, &c. Upon 
wo — not guilty pleaded, a ſpecial verdict was ſound, in which the 
power to in- act of general pardon 6 & 7 Wil. 3. c. 20. was found, by 
Tulte ane ben Which all offences (except thoſe thereafter excepted) com- 


e mitted before the twenty- ninth of April 1695, were per- 


profencments doned ; then follows an excep: ion (upon which the queſtion 


ill or inſor- . . 77 
tion barre in this caſe aroſe) of all offences committed contrary io 


them exvibices, any ſtatute, or to the common law, for which any infor- 
ano by examina- mation, fc: at any time within two years next before thc 
none wo wit day of afſenibling and holding of the ſaid parliament, or at any 


"neſles, or by any * Sees . : 
of che ſime wh time fince, had been commenced or, ſued, &c, in any of bis 
and means, majeſty's courts at Wiſtmin/er, &c. und is depending and 
Juſtices of the 27 | AR Tory in- 
ace maytry remaining to be proſecuted, c. and the jury find that no 
by jury. * formation was commenced, Cc. or depending, Cc. 284 
irth. 465. 9 7 114 | | 5 36s 
The 21 Jac I, c. 4. extends to actions on penal ſtatutes as well 4s informations. S. C Salk, 
372. K. acc. Salk, 373. 3 Salk. 00. 5 Mod. 42 te . Vent. 8, 2 Keb. 4%” 
424. 447- 458. 3 Lev. 71. 2 Med. 264. vide'r Vent, 364. and 1 Bac. 39 · But does not 
prevent proſecutions in B. R. for oltences committed in the county in which that court fits. 
R. acc. W. Jon. 193, Sk. 373. D. gcc. 2 Keb. 424. d. v. ste. 1 Bac; 40. The 21 Jo" 
©. 4- does not extend to wy ſubſequent penal flatute,' upon which remedy Is exprefoly give” by 
| aQtivn of debt ig any court of retord, R. acc. Salk, 373. Vide 1 Bac. dd. Te others it . 
5. C. Holt 364. led vide 8. C. Salk, 373+ 3 S 199. 12 Mod. 223. 5 Mod. 42% © the 


Þ 22 Z 


Mich. Term 10 Will. 3. 371 


the defendant for this offence at the day of aſſembling and Rex 
holding of the ſaid parliament, nor within two years bcfore ; Y 
but that this information was commenced ard ſued againſt 

the defendant afterwards, and before the twenty-niath of 

April 1695, and was hen depending; and if this offe nce be 
pardoned, then they find the deſendant not guilty; and if 

not, then guilty, Sc. And it was argued by Sir Barths- 

lmew Shower for the defendant, that theſe relative words in 

the exception, viz. at any time ſince, Cc. ſhould be ex- 
pounded to refer to the firſt day of the aſſembling and hold- 

ing of the parliament, which is the firſt day of the ſeſſion, 

at which time this ſtatute by relation was a law, for the 
judges cannot take notice of the time when it paſſed the 

royal aſſent. 1 Sid. 310. And therefore ſince the ſeſſion 

begun the twelfth of November 6 Fill. 3. and at hat time 

there was not any information depending, the defendant was 

not by the exception exempted from the benefit of the par- 

don, But againſt this it was argued by Mr. Northey for the 
informer, that (a) though an act ſhall be conſtrued generally 2 Vi3s ants 
to relate to the firſt day of the ſeſſions, yet that does not 

hoid when there is a particular day mentioned, in which 

Caſe the relation of the act is confined to ſuch a day. 
Plawd. 79. b. Bro. parliament, 86. Hob. 222. And he 

cited ſome caſes, where (by things done in the term ſha]] (4) Vide Burr. 
not relate to the firſt day of the term, 1 Sid. 373, 432. and * Cowp, 
4 Co. 70 . Hynge's caſe, A deed inrolled generally of N 
ſuch a term may by averment be tied to the particular day 

upon which it was inrolled. Then fince the twenty- ninth 

of April is appointed by the parliament, for the time to 

which the pardon ſhall extend; and ſince the act, by men- 
tioning any time ſince, and which remains to be proſecuted, 

ſhews that it refers, to another time fince the firlt day of 

the ſeſſion, that ought to be underſtood of the twenty- 

ninth of April to which the pardon extends; and more 
eſpecially-ſince the ſame clauſe of exception refers as to 
another particular to the thirtieth of April. Of which 
Opinion was the whole court. And they beld that the ex- 
Ception ought to be taken as generally, and as large as the 
purview ; for the parliament could never deſign, that their 
pardon ſhould extend to pardon offences vatil the twenty- 

ninth of April, and that notwithſtanding their exception, 
which reſtrains it from pardoning thoſe which they thought 
uaworthy of their pardon, ſhould be ſo ſhort, and that ſuch 
ſhould be unpuniſhed, Wherefore they held Sir Bartbolo- 
w_Shower's conſtruction abſurd, and for this reaſon 

were all ready to pronounce judgment againſt the de- 
ſendant. But then another exception was ſtarted by the 
deſendant's counſel in arreſt of judgment; that in this caſe 

no information will lie in the king's bench for this of- 
fenge ; becauſe by 21 We Ty 6. 4. / 1. it is enacted, that 
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inquire, hear and determine them; and not in the courts of 
W:ftminfter, nor in other place, Cc. and that if ſuch pro- 
ſecution ſhould be in any other place, it ſhould be void, 
And therefore ſince power is given by the act 5 & 6. E:w, 
6. to the juſtices of peace, to inquire of ſuch offences at- 
their ſeſſions, this prof, cution by the ſtatute 21'/ac. 1. is 
abſolutely void. But it was argued by Mr. Vell, for the 
king, that this caſe is different from all other caſes upon 
penal ſtatutes. For by him, 1. Though the ſtatute 21 
Fac. 1. c. 4. appoints the proſecution of offences againſt 
penal ſtatutes to be before juſtices of affize, of the p: ace, 
Sc. yet the ſtatute extends only to ſuch things whereof the 
ſaid Courts had conuſance before. 2. It extends only to 
ſuch things whereof they might inquire before by verdict of 
twelve men; Now this offence, for which the information 
1s exhibited againſt the defendant, was not an offence at 
common law ; then the juſtices of peace cannot have any 
other Juriſdiction than that which is given them by the. 
ſtatute ; but the ſtatute 5 & 6 Edw. 6. c 14. / 10. does 
not give them power to inquire by verdict of twelve men 
or a jury; but it gives them power to proceed in a ſum- 
mary way, by examination of two witneſſes; for the ſtatute 
gives them power to make proceſs as though they had 
power to try by inquiſition; which is a plain intimation, 
that they had not power to try by inquiſition. 2. The 
words are, that they ſhall inquire, hear and determine, Cc. 
by inquiſition, preſentment, bill or information, before 
them exhibited, and by exarpination of two lawful wit- 
neſſes, or by any of the ſame ways or means, Cc. Now 
the words hear and determine ought to be applied to 
the examination of two witneſſes ; for it would be abſurd 
to ſay, that they ſhould hear and determine upon inquiſition; 
for that is only a bare accuſation. Then they not having 

ower'to proceed to the examination of theſe offences by 
ury, the ſtatute of 21 Fac. 1. does not extend to them; 
and therefore the information well lies. But if the words 
of the ſtatute had been ley and determine] generally, that 
would have been underſtood by verdict, &c. Sed non alleca- 
ur. For per Holt chief juſtice the word [or] disjoins the 
intire ſentence, and therefore the juſtices may proceed by 
any of the faid methods, And the whole court were of 
opinion, that this information was reſtrained by 21 Jac. J. 
c. 4. And Holt chief juſtice ſaid, that he was of opinion, 
that actions of debt upon penal ſtatutes were within the 
21 Fac. 1. c. 4. though it was otherwiſe adjudged between 
Barnes and Hughes, 1 Ventr. 8. 2 Keb. 401. 424. 447. 45% 
And Hal: chief juſtice was of the ſame opinion with Tt, 
and thought that there was no difference between an action 
of debt upon à penal ſtatute; arid an information, they being 
only different ways of proceeding to recover the penalty, for 
that may be as well recovered before juſtices of peace, by in- 
formation, as by action of debt. But Roebyand Lurton) no 
aid, chat informations io the name of the atxorey genera” 18 


* 
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within the expreſs words of the 21 Jac. 1. c. 4. But as to wa 
ations of debt upon penal ſtatutes, they would not give any g,,,, 
opinion. And for this reaſon only judgment was, that the 
infarmatienſhould, he quaſhed, becauſe contrary to the ſta- 

tute 21 Fac. I. c. 4. vi, Cc. But the laſt day of the term Q. Whether the 
Mr. Montague offered for cauſe, why the information ſhould 2 1 
not be quaſhed; that (by him) the buying and the ſelling offence, differ- 
make but one offence ; then if the buying happens in one en< ports - 
county, and the ſelling in another, the juſtices of peace of has bæea cone 
neither county can proceed; which would make a failure of mitted in differ. 
juſtice, if the ſuperior courts are abridged from intermed- 2 
dling. And though in the preſent caſe both the buying and 

the ſelling were in the ſame county, that will not alter the 

law. And he cited Latch. 192. as in point, 3 Keb. 247. 

And to the end that in this vacation the law, as well with 

regard to informations as to actions of debt upon penal ſta- 

tutes, might be ſettled by all the judges, this caſe was ad- 

journed till the next term. And Holl chief juſtice ſaid, that 

the ſtatute 21 Fac. 1. c. 4. principally aimed at the court of 

flar chamber, which at the time of the making of the act had 

aſſumed an exorbitant juriſdiction. Adjournatur. And af» 
terwards, as Mr, Robert Eyre told me, the matter was com- 


pounded, 


Hil. 10 Will. 3. Halt reported the opinion of all the judges 
to the ſerjeants to be, 1. That debt wguld not lie in the 
king's bench for a common informer, unleſs the cauſe of 
action aroſe in Middleſex ; and Men it would lie in the king's 
bench. 2. That where a remedy is given by debt, &s, by 
ſubſequent ſtatutes, in any court of record, the act of 21 Face 
I. c. 4. will not extend to it, for they are a repeal as to this 
purpoſe of the ſtatute 21 Fac. 1. c. 4. But (by him) where 
2 ſubſequent act gives à popular action, it ought to be 
brought in the proper county within the equity of 21 Fac. 1. 
c. 4. b | 


* There was a caſe between Danby and Lavees, Paſch. 8 

Will. 3. C. B. Debt for — for exerciſing the trade 

of a coachmaker, not having ſerved an apprenticeſhip, &c. 

according to 5 El. c. 4. Nil debet pleaded, Verdict for the 

plaintif, And motion was made in arreſt of judgment, 

that debt does not lie by 21 Fac. 1. c. 4. but the penalty 

ought to have been ſued for before the juſtices of affiſe, Ce. 

Jed non allacatur. For per curiam, debt (a) lies in ſuch caſe (4) R. acc. 2 

in the common pleas ; for otherwiſe the ſtatute 21 Fac. 1. Mod. 246. 3 

74, would be conſtrued to take away all actions of debt, 8 
. which was not the intent of the at. But then judg- 32 Mod. 243. 

ment was ſtayed until, fc, becauſe it was a queſtion to the. 


court, whether the trade of a coachmaker was within the Q. Whether the 
ſlatute of Elizabeth. | ' trade of a coacho 
$ El. e. 4. Vide Com. Trade, b. — 
ry Fade, P. 5. 6.24 Ed. vol. 3. 5. $74, 20d Smith's Wealth of Nation 


1. P. 187. 
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Savile ver. Roberts. 


S8. C. 5 Mod. 700. 405. Salk, 13. Carth. 416. 12 Mod. 208. Holt, 5. 150. 
193. 2 Vin. 25. pl. 42+ 


Tatr. Trin. '4 : _ 
Win. J- B. R. | Pleadings poſt, vol. ro 264+ 
ot» 724. 


n les 5 72 Mielmus tertius Dei gratia Anglia Scotia, Francia- «& 
for 2 malicious Hiberniae rex fidei deſen or, Cc. delefts et fideli ſus Gror- 


—— the 11 T1 rely militi capitali jufticiario ſuo de banco ſaiutem. Yuia 
party toexpence, in recordo et proceſſu acctiam in redditiene judicii quae fuit in 
Mough the curia nolira coram vobis et ſociis veſiris juſticiariis noſtris de 
keins rhe, Ganeo inter Facobum Roberts et Wilielmum Savile nuper de Mix- 
ſca-valizes him browgh in c-mitatu, c. armigerum de quadam tranſyreſſime 
or endangers er caſum eidem Facobo per praefatum Willelnium illata, ut 


his perſonal ſe. 1. | | F 
woof a *. acc, Aiertur, error inter uenit manifeſius ad grave damnum ipſiut 


10 Mod. 148%. Fillelmi, ficut ex querela ſua accepimus ; nos errorem, ſi quit 


21 = Gilb.R . . . . . . 0 P 
Law ard te,  [Merit, mode debita corrigi, es partibus praadictis plenam ot c- 


185. 2 Mod. 53. Lrem juſlitiam fieri, volentes in hac parte, vibis mandamus, 
306. 


quod ſi judicium inde redditum fit, tunc recordum et proceſſum 
. praedifta cum omnibus ea langentibus nobis ſub ſigillo vefiro diſ- 
tincte et aperte miltatis et hoc breve, ita quod ea habeamus a dit 
Paſchae in quindecim dies, ubicungue tunc ſutrimus in Anglia, 
ut inſpeftis recorde et praceſſu praadidbis, ulterius inde pro er- 
rore ills corrigends fieri faclWhus, guad de jure et ſecundum 
77 et cenſuetudinem regni nofts i Angliae fuerit faciendum. 

ze meipſo atud Wifimonaſlerium decimo ſexto die Februarii 


anno regni noſtri nono. Hungerford. 
| Reſponſio Georgii Treby militis capitalis juſliciarii inſra ne- 
minati, * T 


Recordum et procefſum loguelat unde infra fit mentis cum um- 
nibus ea targentibus coram damino rege ubicunque, &c. ad diem 
infra contentum mito in quodam recordo buic brevi annexe, prout 
interius mihi praecipitur. George Treby. 


Placita irrotulata apud Wiflmonaflerium coram Georgit 
Treby milite et ſeciis ſuis juſlitiariis de banco de termino Sani at 

| Triniatis anno regni domini Willelmi tertii Dei gratia Angie 
Seotiae Franciae et Hiberniac regis fidei defenſoris, &c. aclaui. 
Ret. 1737. op e 


Eborum ff. Willelmes Sevile nuper de Mexbrough in comi- 


tat proedifte ar miger attathiatus fuit ad refpendendum Jocen | 


 Roberts;de placito trarſgreſſnts ſuper caſum, & c. Et unde idm 
Jacobus per Robertum Dar went attornatum ſrum gucritur, i 


prasdiclus Is illelmus Saviie, machinans et nequiter et mall 
"oc 


* 
” . 
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ientendens ipſum Jacobum minus rite praegravare ac cum variis 
labor ibus et expenſis practextus et colore Jufittiae et legis proceſſus 
defatigare opprimere et multipli iter damnificare, fine cauſa ra- 
tionabili, ex malitia ſua p accogitata epud harng in comnat 
praedicto apud gencralem quarterialem ſaſſionem pacis domint regis 
tentam per atnurnamentum ibidem pro ie l Riding in comi- 
tatu praedicto guinto decima die Octebris anno regni domini regis 
nunc ſeptimo coram Georgia Cooke baronetto, Michaed M intivor ib, 
IWillelmo Lowther militibus, Roberto Monkton, Go ifrido Boſ- 
wile, Richardo Nettleton, Fohanne Bradſhaw, Nonus Parker 
armigeris, et aliis juſticiariis dicti damini regis ad pacem in le 
10% Riding in ditto comitatu conſervandam nec non ad diverſa 
ſelmias tranſgreſſenes et alia malefatta in le Weſt Riding cami- 
gata praeditti perpetrata audiendum et terminandum aſſig natis, 
Wc. ipſum Jacobum Roberts et quoſlam Richardum Offerton 
generoſum, Willelmum Shericliffe, Thomam Middieton, Sa- 
* ruuelem Roberts, Ellenham Roberts viduam, Thamam Roberts, 
Ricbardum Helden, Thomam Sheepſhanke, Antonium Hendley, 
Tinathanem Croſſe, Georgium Sheepſhanke, Antonium Roberts, 
Benjaminum Nicholſon, et — xm ju, Grorgium 
Littlewood, Foſephum Dell et Jonathanem White, per nomina 
Richardi Offirton nuper de Skirburgh in comitatu praedifto ge- 
nereſi, Willelmi Shertcliffe nuper de eadem laborer, Thomae 
Midileton nuper de Mexbrough in comitatu pracdicto laborer 
Samuelis Roberts nuper de Bentby in camitatu preedit3o laborer, 
praedicli Jacobi Roberts nuper de eadem laborer, Ellenae Re- 
berts nuper de eadem viduae, Thamae Roberts nuper de cadem 
laborer, Fmathanis Crafe nuper de Shirburgh in camitatu prae- 
ditto laborer, Georgii Sheep ſhanke nuper de Beneby praeditto la- 
borer, Anthanii Roberts nuper de eadem laborer, Benjamini Ni- 
cholſm nuper de eadem laborer, et uit tj us, 
Georgii Littleword nuper d: Shirburgh pracdifta laborer, Fo= 
fephi Dell nuper de Beneby praedicta laborer et Fonathani White 
nuper de eadem laborer, de es quod ip ſecunds die Octobris anne 
Tegni domini Willlmi tertii Dei gratia nunc regis Angliae, &c. 
ſeptime vi et armis apud Beneby prardictam in le Wilt Riding 
comitatus praedicti rioteſe routeſe illicite et injufle ſeſe aſſemblave- 
unt of congregaverunt, et adtunc et ibidem riotoſe et routoſe ob- 
Mupaverunt cum guibuſdam p1/libus pagulis et repagulis quandam 
viam pertinentem pracdicte Willelms Savile pro canvehendis deci- 
mis ranerum et foeni ipſius Willelmi Savile a villa de Beneby 
pracdicta uſque ad villam de Mexbrough prasdiclam, ita quad 
idem Willelmus Savile eadem via ficut pracantea gaudere non 9 
fit; et alia enormia eidem Willilmo Savile intulerunt ad grave 
damnum ipfus Willelmi et contra pacem dicti damini regis nung 
coronam ei dignitatem ſuas, nacnon. contra for mam flatuti, &c, 
[oe indiftari malitioſe fqcit et procuravit, oc indiclamentum 
Aud verſus ipſum Jacobum Roberts falſo et malitioſe proſecutug 
Fuit et proſecutum eſe cauſavit, guouſque idem Facabus Roberts 
Pufien, ſelicet ad genaralem Hr“ quarttrialem pacis difti do- 
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mini regis tentam in et pro le V Riding comitatus praedicti 


Roxtars, apud Pontefratt viceſimo primo die Aprilis anno regni dimini 


noftri Willelmi tertii Dei gratia, nunc regis Angliae, &c. 019. 
wo coram Henrico vicecomite Downe, Lionello Pilkington baro- 
netto et alits ſaciis ſuis jufliciariis didi domini regis ad pacem in 
le A, Riding in comitatu praedifto conſervandam, necnon a1 
4. felonias tranſgreſſiones et alia malefacta in le Ii Riding 
comitatus praediati perpetrata audiendum et terminandum aſſg- 
natis, debito modo ſecundum legem ut conſuetudinem hujus regni 
Angliae inde acguietatus fuit. ¶ And then he lays it for pro- 
curing him to be indicted by another indictment for a riot 
committed in the ſame manner the third of Oober, c. as 


Proyt patet per aforeſaid.) Quorum quidem praemi ſſirum prattextu idem Jace- 
yecordum, Kc. bus Roberts non ſolum in bonis nomine fama credentia et ae/lima- 


— 


Totes. 


mali quidam rum, vis. Sanizel Midgley, Willelmus Hard 


tiene ſuis praedictis quibus pracantea gaviſus ſuerit magnopere 


lacſus ac in diver ſis negotiis licitis et hongſlis agendis multipliciter 
impeditus exiſlit, verum etiam item Jacobus valde graves et ar- 
duos labores ſubire et diverſas denariorum ſummas pro acquieta- 
tione ſua praedifta et ejus exeneratione in hac parte expendere tt 
erogare coattus et compulſus fuit, ad damnum ipſius Jacobi Ro- 
berts vig inti librarum, Et inde producit ſectam, &c. 


Et pracdifius Willelmus Savile per Willelmum Alabis atter- 
natum ſuum venit et defendit vim et injuriam quando, Sc. et di- 
cit quod ipſc in nullo g culpabilis de praemiſſis prasdictis ſuperi- 
ws et impoſitis prout praedifus Facobus ſuperius verſus eum que- 
ritur ; Et de hoc ponit ſe ſuper patriam, et pracdictus Jacobus 

iliter. Idee pratceptum eff vicecomiti, quod venire faciat hic 
a die ſandtas trinitatis in tres ſepiimanas duodecim, & c, per quit, 
c. qui nec, &c. ad recognoſtendum, &c, quia tam, Cc. Ad 
quem diem jurata inter partes de prasdicto placito poſita fuit ind: 
inter eas in reſpactum uſque ad bunc diem, ſcilicet @ die ſandli 
Michaelis in tres ſiptimanas tunc proxime — nift jufticiarit 
domini regis ad affiſas in comitatu prardifte capiendas aſſig ati 
per formam flatuti, &c, die ſabbati viceſimo quinto die Juli 
proxime practerito apud caflirum Eborum in comitatu predifts 
prius venerint, &c. Et modo hic ad hunc diem venit praedidtus 
Facobus per attornatum ſuum pracdictum ot pracfati Jufticiarit 
ad aſſiſas coram, &c. miſerunt hic recordum ſuum in haec verbs. 
Pojtea die et loco infracontentis coram Edwards Ward milit 
capitali barone ſeaccarii demini regis ot Jobanne Turton milite 
wno juſticiariorum dicti dumini regis ad placita coram ipſo 119! 
tenenda offignatorum juſliciarizs ipfius regis ad afſiſas in comitatu 
Eborum capiendas afſignatis per formam flatuti, &c. vent 
infra-neminatus Jacobus Roberts per attornatum ſuum inſra- 
contentum, et infra- ſcriptus Willelmus Savile licet folemnits 
exattus non venit ſed defaltam fecit ; Ideo jurata unde infra ft 
mentio capiatur verſus cum per defaltam et juratores jurota- illus 
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Nadulpbus Mar ſden, Abrahamus Haigh, Robertus Taylor, Ri- 
chardus Burton, Chriftopborus Shaw, Jobannes Telborne et Je- 
bannes Pilling, veniunt et in jurata illa jurati exiflunt ; Et quia 
reſilui juratorum cjuſdem juratae non comperuerunt, ideo alii de 
circumſlantibus per vicecomitem comitatus praedicti ad hoc elettt 
ad reguiſitionem praedicti Jacobi Raberts ac per mandatum juſ- 
ticiariorum praediflorum de nous apponuntur, quorum nomina 
panella infra-ſgripte affilantur ſecundum for mam Aatutt in hu- 
Juſm-di caſu nuper editi et proviſi; Ae juratores fic de novo ap» 
peſiti, viz. Thomas Ward, WWillelmus Pulleine et Fohannes Prieft, 
exatti ſimiliter veniunt, qui ad veritatem de infra-contentis fimul 
cum aliis juratoribus praediclis prius impaneilatis et Juratts dicen- 
dam eleft; triati et jurati dicunt ſuper ſacramentum ſuum, quod 
preedifius Wiilelmus Savile eſi culpabilis de pragmiſſis interius ei 
impoſitis moda et forma prout praedittus acobus interius ver ſus 
cam queritur, et affidunt damna ipſus Jacobi eccaſione infra- 
ſeripta ultra miſas et cuſlagia ſua per ipſum circa ſeclam ſuam 
in bac parte appefita ad undecim libras, et pro miſis et cuſlagiis 
illis ad quadraginta ſolides: Et quia juſliciarii bie ſe adviſare 
volunt de et ſuper praemiſſis, priuſquam judicium inde reddant, 
dies datus / praefato Facobo big ujque in ectabas ſanfti Hilarii 
di audiendo inde judicia ſus, es qued iidem jufticiarii big inde 
nondum, &c, Ad quem diem venit hic pratdictus Facobus per 
attornatum ſuum praedictum. Et ſuper hoc viſis praemiſſis et 


per juſliciarios hic plenius intelleflis. Confideratum eft quod Judgment, 


praediclus Facobus recuperet verſus pracfatum Wilielmum damna 
ſua pracaicta ad treſdecim libras per juratores praedictos in for- 
ma praedita afſeſſa, necnon decem et ſeptem libras eidem Facobo 
ad requiſitionem ſuam pro miſis t cuftagiis ſuis praediclis per 
curiam hic de incremento adjudicatas, quae quidem damna in toto 
he attingunt ad triginta libras ; Et praedifius Willelmus in miſe» 


ricordia. 


The fingle queſtion of this caſe was, if A. procures B. 
falſly and maliciouſly to be indicted of a riot, upon which 
indictment B. is acquitted ; whether B. may have an action 
againſt 4. for ſo falſly and maliciouſly procuring him to be 
indicted? And after verdi& for the plaintiff, this was moved 
in arreſt of judgment by ſerjeant Lutwyche for the defendant. 
And it was argued by ſerjeant Fright for the plaintiff in 
Michaelmas term 8 Will. 3. C. B. And after having been 
argued two or three times at the bar of the court of common 
pleas, the judges in Hilary term 8 Will. 3. pronounced their 
Opinions in ſolemn arguments. And Mol and Powell juſ- 
fices held, that the action would well lie, But Trey chief 
juſtice was of opinion againſt the action. Whereupon judg- 
ment was entred for the plaintiff. Upon which error was 
brought for the defendant in B. R. And it was argued by 
Sir Bartholomew Shower for the plaintiff in error, and by 
myſelf for the defendant, Hill, 9 Wil. 3. B. KR. and by 
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Savitt Mr. Hall for the plaintiff, and Mr. Northey for the de- 

Rosige, fendant, Poſch, 10 Will. 3. B. R. And now in this term 

: Holt chief juſtice pronounced the reſolution of the court, 

that the action would well lie; and therefore all the court 

was of opinion, that the judgment ought to be affirmed, 

And lot chief juſtice faid, that this point is not primae in- 

| * but that it has been much unſettled in Meſminſler- 

| hall, and therefore to ſet it at reſt is at this time very 

| que neceſſary, And, 1. he ſaid, that there are three forts of 

1 damages, any of which would be ſufficient ground to ſup- 

charge of which port this action. 1. The damage to a man's fame, as if 

- ib wail the matter whereof he is accufed be ſcandalous. And this 

D. acc. Gitd was the ground of the caſe between Sir Andrew Henley and 

| Rep. Law & Dr, Burſlall, Raym. 180. But there is no ſcandal in the 

BRI: vu crime for which the plaintiff in the original action was in- 

Perſonal fecur- dicted. 2. The ſecond ſort of damages, which would ſup- 

rity. P. ace. port ſuch an action, are ſuch as are done to the perſon ; as 

1 where a man is put in danger to Joſe his life, or limb, or 

liberty, which has been always allowed a good foundation 

| of ſuch an action, as appears by the ſtatute de compirateribut 

in the printed bock ſaid to be made 33 Edw 1. but in 

it was made (a) 21 Eqdw. 1. as my lord Cole obſerves, 

2 Infl. 562.) where the parliament deſcribes a conſpirator, 

and the ſtatute of Vim. 2. 13 Ed. 1. St. 1. c. 12. which 

gives damages to the partly f- ſſely appealed, ropectu habit 

ad impriſonamentum tt arreflatiorem corporis, and alſo ad in- 

famiam ; but theſe kinds of damages are not ingredients in 

the preſent caſe. 3. The third ſort of damages, which will 

ſupport ſuch an * is damage to a man's property, as 

ere he is forced to expend his money in neceſſary charges, 

to acquit himſelf of the crime of which he is accuſed, which 

is the preſent charge. That a man in ſuch caſe is put to 

expences is without doubt, which is an injury to his pro- 

perty ; and if that injury is done to him maliciouſly, it is 

reaſcouble that he ſhall have an action to repair himſelf. 

And though this doctrine has been queſtioned lately, it was 

always received in ancient times. 3 gf 6 2% 3 Ai. pl. iz. 
7 Hen. 4 31. 4. 11 Hen. 7. 25, 26. F. M. B. 116. St 

379, Atwood v. Monger. But it was objeQed at the bat 

againſt theſe old cafes, that they were grounded upon 2 con- 

ſpiracy, which is of an odious nature, and therefore ſufficient 

Conſpiracy is | prone for an action by itſelf, But to this objection he an- 

ot iorable, wered, that conſpiracy is not the ground of theſe actions, 

waleſs on _ = the r toes to the party; an action — — 
22 1 lie for the greateſt conſpiracy imaginable, if nothing be pv 

preg in 3 but if the oy be dantagad, the action wil 

W. Jon. 93 lie. From whence it follows, that the damage is the ground 

Ale, deck ol the action, which js as great in the preſent caſe as if there 

nothing be done had been 2 conſpiracy. And F. NV. B. 114. D. ſays, that 

in conſequence where two cauſe a man to be igdifted, i it be falſe and ar 

1 (. VidyRuffhead's preface to the Statutes, 5 24% — 
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licjous, he ſhall have conſpiracy ; where one, he ſhall have uu 
eaſe: ſo that the actions are founded upon one common 9 
foundation, but the number of the parties defendants de- 
termines it to the one or to the other. 2. Though in the 

old books ſuch actions are called conſpiracies, yet they are Conſyiraey lies 
nothing in fact but actions upon the caſe, For conſpiracy — for « ma- 
(to ſpeak properly) lies only for procuring a man to be in- — 
dicted of treaſon or felony, where life was in danger. N. B. charge of it ſub- 
116. 4, [Note, Treby, chief juſtice was of the ſame opi- — party 
nion in C. B.] And if ſuch an action be ſued againſt two ids 6.6. 
defendants for procuring a man to be indicted of a ſmaller 1 * 413. pl. 
offence, though the word conſpiraverunt be in the writ, yet - 288 
if one of them be acquitted, the other may be found guilty. hk. a fob. 363. 
11 Hen, 7. 25. Contra, of a proper action of conſpiracy ; D. cont. 2 Inſt, 
for there if the one be acquitted, no judgment can be given 5%: —_ 4 
againſt the other. But conſpiracy, though it be not put in 20. » Dany, 
execution, is a crime, and is puniſhable in the Jeet. But in 2 # 10. 
au action for 'a conſpiracy no villainous judgment ſhall „n "Fe? 
de given, unleſs the life was endangered by that conſpiracy ; atone cannot be 
and therefore where it is brought for à treſpaſs, it is only an raged. oy 
action upon the caſe. . 28. 18. D. ce. 
r. N. B. 114. D. 115. E. W. Jon. 94. 1 Sund. 229. Semb. acc. 2 loſt, 863. F. N. B. 176. 
k. Contra in caſe in the nature of conſpiracy. R. gcc. 1 Wilf. 210. 1 Sund. 229. 1. Reil. 
Abr. 112, 2 Vin. 19. 1 Danv. 209. pl. g. Semb, acc. 2 Inſt. 562. F. N. B. 114. D. 116. K. 
Cro. Car. 249. pl. 23. f a 


Objection. The opinion of the judges in the caſe of Sir 
Andrew Henley and Dr. Burflall, — 180. was, that no 

action will lie for falſly and maliciouſly procuring a man to 

be indicted of a treſpaſs. He faid that he remembered that 

they were of ſuch opinion, and denied the caſe of 7 Hen. 

4. 31- But to that he anſwered, that though he had a great 

regard to what the judges then ſaid, for the court was then 

compoſed of very knowing men, yet that opinion was not 
judicial, for ſuch matter was not then in queſtion. But in 

this caſe if the grand jury had found ignoramus, no (a) action ( Vide pots 
had lain againſt Savile for preferring the bill, becauſe Roberts Lav we — 
bad not been impriſoned, nor ſcandalized, nor put to expences. 
Objection. Such actions will diſcourage proſecutions and 

re is no more reaſon that an action ould be maintain- 

able in this caſe, than where a civil action is ſued without 
— —.— no — — lie. If a man flanders an- 

5 ui an action in a proper court, no action will 
lie for l. 2R. 3. 9, 10. Liv. 26. Anſwer. There is 

2 great difference between the ſuing of an action maliciouſly, 

and the indicting of a man maliciouſly, When a man ſues = 

an action, he claims a right to himſelf, or complains of an | 
injury done to him ; and if a man fancies he has a right, be 

may ſue an action. 4 C. 19. 4. malfes 2 difference, that rap fy 
ifa man calls A. who (5) is heir at la to B. a baſtard, A. of right, is not 
may have an action againſt the man; but if the man ſays A. »2inable, Vide - 
is a baſtard, and I am heir to B. no ation lies. If tben 6% 

the law will permit a man to make a falſe claim out of a 

\ (5) Viee 12 Mod. 440. 3 


court 


' 
: 
' 
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; 
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Safitz court of juſtice, a fortiori when he proceeds to aſſert his 
Rohkzaty, right in a legal courſe. 2. The common law has made 
proviſion, ta hinder malicious and friyolous and vexatious 

ſuits, that every plaintiff ſhould find pledges, who were 

2 N amerced, if the claim was falſe; which judgment the court 
251 heretofore always gave, and then a writ iſſued to the coro- 

wi: ners, and they affeered them according to the proportion of 
2 the vexation. See 8 C. 39. b. F. M. B. 56. a. But that me- 
p thod became diſuſed, and then to ſupply it, the ſtatutes gave 
coſts to the defendants. And though this praQtice of levying 

of amercements be diſuſed, yet the court muſt judge ac- 

cording to the reaſon of the law, and not vary their judg- 

| ments by accidents, But there was no amercement upon 
ps indictments, and the party had not any remedy to re- 
Ager ur imburſe himſelf, but by action. 2. If 4. ſues an action 
I able toan Againſt B. for mere vexation, in ſome caſes upon particular 
aQion, if any damage B. may have an action; but it is not enough to ſay 
3 that A. ſued him falſe et malitioſe, but he muſt ſhew the mat- 
that ſuit. R acc, ter of the grievance ſpecially, ſo that it may appear to the 
s WT $03. court to be manifeſtly vexatious. 1 Sid. 424. Daw v. Swain, 
1 where. the ſpecial cauſe was the holding to exceſſive bail. 
D. acc. 2 Mod. But if a ſtranger wha is nat concerned, excites A. to ſue 


Kor an action againſt B. B. may have an action againſt the 


161. . 33th ſtranger. F. N. B. 98. n. and 2 Inft. 444. 


Ed. a. 4+ If no ſpecial damage is occaſioned, not. 8. C. 1 Vin. 595. pl. 28. 2 Vin. 26. pl. 43. 
N. acc. 12 Mod, 257. D. acc. Gilb. Rep. Law & Eq, 197. Vide Co. Litt. 161. a. & 23th Ed. 
1. 4+ But a ſtranger, who incites him to ſue, id a 4 r 
Odjection. The caſe of Chamberlain v. Prefeott, Raym. 
135. Heilt chief juſtice (a) anſwered, that he had a manu- 
ſcript report of the ſaid cale of Bridgman chief jullice of the 
common pleas, written with his own hand, where the caſe 
is reported to be thus: Chamberlain brought an action upon 
the caſe againſt Preſcott, in which he declared, that the de- 
ſendant Preſcott cauſed him falſo et malitieſ to be indicted 
, upon the 8 El. c. 2. ,. 4. for having cauſed C. to be arreſted 
at the ſuit of S. without his conſent, of which he was ac- 
quitted, c. after verdi& for the plaintiff it was moved in 
arreſt of judgment in the king's bench, and judgment was 
entered for the plaintiff; upon which error was brought in 
the exchequer-cbamber, and after the reſtoration that caſe 
had the great debate; and the judgment of the king's bench 
for maintaining of the action was reverſed. Bridgman chief 
| Juſtice was againſt all ſuch aRions; ' But it appears by bis 
report, that this was. not the reaſon of the reverſal of the 
INT Es judgment, but becauſe Chamberlain was indicted for that 
joipt ere tors Which was no offence at all ; for in fact Preſcott arreſted C. 
pay arreſt the in his own name andthe name of S. for a debt due to them 
devtot without ;0jntly, which was lawful without the-conſent of S. and if 
Mis'cotpanions, S. did not appear, if it were in a perſonal action he might 
8. C. 1 Vn. be nonſuit, if in a real action, ſummoned and. ſevered ; 
$92. pl. 16. in therefore it was (6) held to be no offence. + 


mar · | 
b) Vide Gib. Rep. Low A. 204. 206. hy . 
0 ) » / 4 OdjeAione 


4 


Rep . Law & Eq, 
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Odjection. Yet Chamberlain was put to expence. An- Saviite | 
ſwer. If he had been guilty, be could not have been Rears, 
damaged, for the (a) judgment muſt have been arreſted. In (% vide oj, 

Cre. El. 236. pl. 1. this point came in queſtion, and in it the Rep. Law and 
court were divided; but in Chamberlain's caſe it was held Eq» 204. 206. 
clearly to be out of the ſtatute 8 El. c. 2. /. 4. ; then ſince the 
offence for which he was indicted was not any offence, he 

ut himſelf to unneceſſary charges in the defence of himſelf. 
For the ſame reaſon it is held, g Ed. 4. 12. that if a man be 
proſecuted upon an ill indictment, an action will not lie. In 
1 Noll. Br. 112. 2 Vin. 19. 1 Danv. 209. pl. 9. the mat- 
ter of ſcandal was not ſuch whereof the common law takes 
notice, And in 2 Med. 51. there is the ſame difference 
taken, But per Holt chief juſtice, though this action will 
lie, yet it ought not to be favoured, but managed with great 
caution, For if the inditment be found, the (5) defendant () 8. c. 2 vin. 
in ſuch action will not be bound to ſhew a probable cauſe, 38. pl. 19. 12 

but the (c) plaintiff will be conſtrained to ſhew expreſs ma- e 2. 
lice and iniquity in the proſecution, 2. If ignoramus be re- r= 1 T. K. 
turned, where the indictment neither contains matter of 544» 545+ 
ſcandal, nor cauſe for impriſonment, or loſs of life or limb, An ation lies 
no action will lie; but if there is ſcandal, or loſs of liberty, — — 
Sc. an action will lie. The whole court being of this opi- ment, though 
nion, the judgment was affirmed, Hil. 348 Car. 2. B. 22 
R. Shutter s caſe, and Dobbins v. Sir Niere Newdigate At if the 4475 

the end of the reign of Charles II. cafe for falſly and mali- contains either 
ciouſly indicting them of a treſpaſs, and after verdict for the — 

plaintiffs, and motion in arreſt of judgment, judgment was 9 N 


given for the plaintiffs, or endangers his 
| perſonal ſecu · 
| | rity, R. W. Jon, 93. otherwiſe not. 


Wal. + = Coane 
A+ TION upon ſeveral promiſes. Indebitatus afſumf, 


for 941. 10s. and quantum meruit for another ſum of The courts cans 
not take notice 


947. 105, and inſimul computaſſet for 521. 10 f. and they were ,acially of the © 
laid g Will. 3. The 4 2040 leaded, that he was ndede- —— Ix 
ed to the plaintiff before the act of compoſition 8 & g V. 3. ine a2 of 

c. 18. for goods ſold, in ſeveral fums, in toto ſe aitingentibus 15 b. 3 * 
721. 10 f. et non ultra; and then he pleads the ſtatute of 8 & Holt, 652. 


9 V. 3. c. 18. which makes a compoſition . wif by two thirds ö Keb. 


of the creditors in number and value to be binding to the 636. 1 Sid. 
rel; and then he brings himſelf within the compaſs of the 386- . 
act, and ſhews a, compoſition, made, &c. and demands judg- * 4. — 
ment, if be ought to be ſued before the time appointed by 5. 24. 
=> compoſition is expired. The plaintiff demurred, And In ions in 
all took ſeveral exceptions to the plea. 1. That the act 4. — 
of parliament is miſrecited, the words {ſecret and fraudulent] Wers the very 
ing omitted ; and if A man undertakes to recite an act of 5 on which, 
parliament, and miſrecites it, though he was not obliged to 200 bend 
$$» 4 Tos the defendant. 
tion, and aver that it accrucd on a apt day. nuſt ; 
Yide Ut 130, $29. Salk. 222, ERS ——— — 


£ 
3 have 


* . 1 © 


— . 
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Prarr have recited it, this makes the plea vicious. Cre. El. 236. 
. i Bur. 218. Sed non allocatur. For per curiam, this being 
IThe miſrecital a private act, the court muſt take it to be as it is pleaded, 
of a.ppblic:ſta- unleſs the. plaintiff denies it, as he might, by pleading nul 
tate is fetal, tiel recard, or by alleging that it is farther enacted, Wc, and 


if the | ** 

te.” ' then it is mater ial, he ſhall take advantage of it, And per 
_ eto of Holt chief juſtice, if a public act be miſrecited in the time, if 
— the, plea be tied up to the ſtatute, which the defendant has 


Vide ante210. pleaded, by uigere flatuti praedidti, or contra formam” flatuti 
- och <4" praedidti, this miſrecital will be fatal: but if the concluſion 
be cantra formam flatuti generally, the judges will take judi- 

cial notice of it as much as jf it had been ſhewn in the plea, 

The ſame law of any other variance. Then Hall took ano. 

ther exception, that this contract appears to have been made 

aſter the act of compoſition, and therefore not within the 

intent of the act; for the aſſump/it and debt are laid 9 N.;. 

and the act was the eighth. And Treby chief juſtice refuſed ty 

diſcharge a man who had contracted a debt ſabſequent to 

the. act. But to this Grove anſwered, that this being a con- 

tract raiſed by the law, the plaintiff might lay it any day; 

5 and. if this ſhould put it out of the intent of che act, the 
. ſtatute would be entirely evaded, Sed non allacatur. Fot 
n. per curiam, the act relating to particular perſons abſconding, 
between Cled or in priſon at ſuch a time, it cannot be intended but for 
22 ſuch debts as they then owed, and not where ſuch a perſon 
_ Place, gaius ſufficient credit to be jotruſted afterwards, And then 
| the time being material, the defendant ſhould bave traverſed, 
abſque hoc quod aſſumpſit modo et forma after the day mentioned 

in the act. For the promiſe is not a promiſe every day; for 

if a man brings indebitatus aſſumpſit, and declares of a promiſe 

in November, the deſendant pleads a releaſe the firſt of My, 

he ought to traverſe, ab/ſque hoc that he aſſumed mods et forma 
after the firſt af May. 3: A third exception was, that there 

is an indehitetus e or 94 1. te which, the defendant has 

not given any,anſwer. And for this,reafon'the whole court 

beld the plea 10 be ill, for not having given an anſwer to the 

hole. And therefore judgment for the plaintiff, = 


Where bed TS EBT upon bond"conditivhed, that whereas the plain- 
bs conditioned: | tiff became bound to the defendant in a bond of 52 
of money on ©2ditiphed for the true payment of 26 /. the twenty-oiath 
acertain dey, of 9 following 3 if after the diſcharge of the lui 
paymeort of the hond by the plaintiff the defendant ſbould el 2 the plaintiff 
money after the. 8 | - then 
day is" no dif- free of the cloth-makers company upon requeſt, that 
ebarge of the this bond fliould be void; the plaintiff thews that be bad 
bond. Sed vide paid the 26 U. but che payment was not upon the 29th 
. 12. Where the ſervice-of a ſeven years apprenticeſhip entitles a man to hlt freedoms 1 . 
- prentice bound for ſeven yeargonly is not catilled to bis freedom, i he trades on his 


of + = <4, r 


©. w & 


— 
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September, but afterwards, and that he requeſted the defend- Nassen 
ant, but that he had not made him free. And upon demur- 
rer judgment was given for the defendant, becauſe this pay- 
ment of the 26 J. could not diſcharge the firſt bond, being 
aſter the day; and therefore the plaintiff has no title to ſue. 
this bond as yet; becauſe the defendant is not bound to 
make him free of the cloth-makers company until the firſt 
bond be diſcharged. Note, it was ſaid by Mr. Criſve the 
common ſerjeant, that if a man trade upon his own account 
within the ſeven years of his apprenticeſhip, the chamber- 
lain of London will not make him free, becauſe he has not 
fully ſerved an apprenticeſhip of ſeven years. . 
Anonymous. 
S. C. valk. 99. pl. 7. 
4 Had made compoſition with his creditors according A man js not 
to the late act, 8 & q W. 3. c. 18. and being ſued by de be diſcharged 
a non-ſubſcribing creditor, he moved for leave to file common 5% on a ground 
bail, upon ſuggeſtion that the debt upon which the plaintiff which amounts 
brought his action, according to the proportion of his com- ©? * 7 
poſition, would be leſs than 10 / and ſince the plaintiff, Its of the cauſe. 
though a'non-ſubſcribing creditor, was bound by that agree- R. acc. Salk, 
ment, it is reaſonable that common bail ſhould be accepted. Nen Bon 
But the motion was oppoſed, becauſe it would amount to a glas, Barnes, 
determination of the merits of the cauſe. And it was com- 4. Ed. A 
+ pared to the caſe of an uſurious contract, where, though the wer cop 
contract be void, the defendant is compelled to give ſpecial the creditors of 
bail. Quod curia conceſſit. For the plaintiff here may tra- infolvents of 
verſe, that the defendant. had abſconded the nineteenth of ſcription ſhall 
November, &c. and alſo that the ſubſcribing creditors were be bound to ac- 
real creditors. But if the plaintiff had been ſummoned be- cg com 
fore a judge, then the matter would have received a deter- 4 1 proportion 
mination as the ſtatute direQs ; or-if the plaintiff had been of his creditors 
a ſubſcribing creditor, and that had appeared to the. court it = N 
would have been reaſonable to allow common bail, becauſe ſuch an agree- 


his ſubſcribing had bꝭen a confirmation of the compoſition ment a. creditor 


R h 
againſt himſelf. | " m0 Was 


ſuch an inſobvent to ſpecial bail for more than-10 J. be cannot be diſcharged upon common bail, 

though the compoſition upon his debt weuld not amaunt to 10 . A man held to bail upon an 

uſurious contract cannot be diſchatged upon common bail, 

5 facias was ſued tefle 12 Februarii returnable guindena A fait upon a 
Paſchac. Between che tefte and the return the ſtatute of os erm 

8 & g WW, 3-ic, 11. / 3. tor preventing of frivolous and vex- contideres as 

atious ſuits was made, which gave coits upon a ſcire ſacias. — 

And Mr. Gorthew moved for coſts, becauſe the tetorn of the ag anch wa 

writ was after the twenty - fifth of March, and that then pro- wit i- 

petly the ſuit commenced. But denied per curiam, becauſe | 

the ſtatute ſubjecting the . defendant to a charge, Mhall be 

conſtrued ſtrictly, and in ſtrictneſs the action commences 

from the 40%. And ſo it is held, where a datizat- is. tote with- 

in the fix years, and returnable after, this (a) will prevent 23 

the Ratute of limitations. And perhaps if the plaintiff had r. 68% 

deen liable to pay coſts, when he ſued this ſeire facias he 


Us 
Fixnc#, 
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Arenv mers. would not have ſued it; and therefore when he has recovet- 


ed, it is unreaſonable to give him coſts, 


Viakeaſterne ver. Ebden. 


n. / | © Pleadings and ved, 5 Mod, 356. poſt vol. 3. 148: 
385 Rover for an anchor, fails and cables. Upon not guilty 
Though the pleaded, ſpecial verdict, that the town of Newcaſtle is an 
conſideration of ancient town and corporation, time whereof, &c. known by 
a port duty be. the name of The mayor and burgeſſes of Newcaflle ; that with- 
repair of the in the town there is, and time whereof, &c. hath been a cuſ- 
port, an avowry tom, that the mayor and burgeſſes have uſed from time to 
«ub yrs time to repair the port of the town, and that in conſideration 
that the port is thereof they have uſed to have a toll of 5 d. per chaldron for 
L. S. C. all coals exported; and that for default of payment they 
5 Salk: 24þ. have uſed by their water-bailiff for the time being to diſtrain 
Holt, 674+ - quaecungue bona of the exporter, who refuſed to pay the toll, 
do ah Will. per lagem Angliae fuerint diſtringibilia; then they find that the 
= port du. defendant was water-bailiff conſtituted by the mayor and 
ties directed to burgeſſes debito modo; that the plaintiff loaded ſo many chal- 
eds wah rg drons of coals, the duty of which amounted for toll to 7 /, 
Jon the ma- the exporter-refuſed to pay it, and therefore the ſaid anehor, 
fer of the veſſel ſails, and cables, being parts of the tackle of the ſaid plain- 
4p 2 tiff 's ſhip, the defendant took as a diſtreſs for the toll, Cc. 
ported is tobe and if the goods are in tali caſu per legem terrae diſtringibilia, 
ooked upon 33 they find for the defendant; fi. non, then for the plaintiff, 


2 C. Lak. 248. And this caſe was argued Trinity term ꝙ V. 3. by Mr. Cbea- 


12 Mod. 216. tham for the plaintiff, and Mr. Chefyre for the defendant, - 
Vide 3 Lev. 38. and in this term by Mr. Broderick for the plaintiff, and by 


_— Mr. Northey for the defendant. And Mr. Broderick argued, 


forced by diſ- that the words ¶ in tali caſu] would not tie the verdict to the 
2 du? ſpecial concluſion, for they ought to be underſtood, in ſuch 
cables of his Caſe as is found by the ſpecial verdict; and therefore he bas 
veſſel ma — „ liberty to take as many exceptions as he pleaſes. And there- 
| Cc Salk. 248. fore, 1. he took exception that the toll being founded upon 
12 Mod. 216. the conſideration of the repairing of the port, it ſhould have 
—— 5%. been found that the mayor and burgeſſes uſed to repair it; 
oats 5 Mod. for this is like a condition precedent, and therefore perform- 
359 ance ought to be averred; for there being no remedy to 
2 8 compel them to repair the port, it ſhould have been averred, 
underftanding a that it is in repair. And this is like the caſe in 5 Co. 78. 6. 
town, by the de- Hob. 42. of the cuſtom of Potwater, 27 . 15. Dier, 117. 


— 22 4. where the avowant ſhews, that the bridge was in repairs 


Ball beintended'and 1 Roll. Rep. 1. 2 Bulftr, 201. where the bell- man avers, 
to ve meant that he had ſwept the ſtreets. And this being a duty againf 
** common right, the court will intend nothing that is not 


„ New- 
1 N N | 
mon underſtanding a town. Courts cannot take notice of the value of a commodity» 
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found. 2 Ex. It is a preſcription to take the goods of one 
man for the offence of another man; for the cuſtom is, to 
take the goods of the exporter, who is the owner and not 
the maſter, but here the goods are taken from the maſter, 
becauſe the toll is not paid by the owner, which is Ill. 
1 Leon, 105, 231. Cre. Eliz. 227. pl. 13. Hern. plead. 607, 
Dyer 199. 6. pl. 37. 3. That the toll was unreaſonable, 
viz. 5 d. per chaldron, which is worth no more than 2s. 
See Meer 474- 4. That theſe goods are privileged, and 
cannot be diftrained, Cre. Eliz. 549. pl. 25. Ney 68. and 
the rather becauſe Newcefile is a market for coals, which 

ivileges the ſhip coming to the market to fetch them, 
But admitting that they were diſtrainable, yet they ought 


385 


N 
ran 
Sat 
EaDin 


to ſhew, that there was no other ſufficient diſtreſs ; as the 


caſe is of cattle of the plough. G. Lit, 47. 4. 1 Sid. 348. 
Ml. 14. Dyer 312. a. pl. 86. Fitzh. Nat. Bre. go, 174. 20 
Edw. 4. 3. 13 Co. 2. 3. They are not within the cuſtom 
for the cuſtom is, for kf coals exported from the port of the 
town of Newcaſtle, but theſe coals are found to be exported 
from the port of Newcaſtle. Now the port of Newcaflle ex · 

tends much farther than the port of the town. N 
But Mr. Northey for the defendant argued, that Mr, 
Broderick was concluded by the ſpecial concluſion of the 
verdict, to take theſe exceptions. For where the jury make 
a ſpecial concluſion, the court cannot conſider any thing, 
but what was ſpecially referred to them by the jury. 5 Co. 
97. 4. Cre. Car. 21. Aoor 267. pl. 420. So that all the 
exceptions but the fourth are out of the caſe. And as'to 
that he ſaid, that ſails, anchor and cables are diſtrainable as 
reaſonadly as any other thing. For ſuppoſe the plaintiff to 
be the exporter, and the perſon who is properly obliged to 

the payment of the duty 3 his 
In cake 


| oods ought to be liable to 
the diſtreſs for the toll. of rent the averia carucat 


are (a) not privileged, where there is not other diſtreſs ſuf- 
kcient : and that law is founded upon the ſtatute of 51 Hen. 
5 St. 4; See 2 Inft. 132. 8855 Co. Litt. 47. a. But the 
law does not privilege a ſhip from diſtreſs. Doubtleſs a 
ſhip in a yard may be diſtrained for rent iſſuing out of the 
yard. In Dyer 117. a. pl. 73- a ferry boat diſtrained, 
But per Holt chief juſtice, ſuppoſing that there was no 
ſpecial concluſion. here, yet be was of opinion, that theſs 
exceptions were not good. For, 1. By him, there is not 


(s) D. ace. Com, 
iſtreſs, C. 
24d Ed. vol. 3. 


any necelhty to aver here, that the port was in repair ; for 


* 


to repair, Cc. ſo that the conſideration is that they have 
— time whereof, We. obliged to repair, and not the 
: ual repairing of it 2. This duty of 5d. chaldron 
3 not unreaſonable, for the court wunnοt take notice of 


the conſideration is, that they have uſed time whereof, Nc. 


— price for which they are ſold. 3. To ſpeak pro- | 


y in the way of trade, the owner of the goods is the 

warty but as to the duties of the port, the maſter 
1s * . 8 * y 

Vol . 1 * the oxporier N * all 


—— 
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the borough is cuſtom j, and this is what they call land. cheap; for the 


riage. S. C. S. Ik. to t 


de made with a parſog.. R. 368, Cart, 233. In f Ke: upon . 
qvett el Ac Wr fa i le 242% pron, Wc he 54 
* | Ts 


vin: ſuch duties; for it would be very unreaſonable to drive 

ren the mayor and burgeſſes, or the owner of the toll, to ſend 

Ezpzn, to ſeek the merchant. And this is the conſtant uſage, 

It, is very reaſonable that ſuch duties "ſhould de paid, 

for without ports there would be no navigation, and with- 

out a duty the port would not be repaired; Se, And Holt 

chief juſtice cited a caſe of Malden in Eſſex, 3 Keb. 532. 

A preſcription The corporation there preſcribed in a gue ęſlate, that they 

1 and all thoſe, &c. time whereof, &c; have uſed to repair the 

gert in a % (4). port, in conſideration whereof they have uſed time 

rough, to bare whereof, Ce. to receive for all lands fold within the pre- 

n borough, a certain rate of 10 d. in the pound 
e of any fx 7 We l * 

the lands within Out of the purchiſe money; and it was adjudged a good 


. landholder reaps a benefſt by the trade coming to the town 

A corporation by reaſon of the port. And it was objected there againſt. 

may e ia the preſcription, becauſe it was laid with a que e//ate, but it 

Rae. 3 Keb. Wag, held well enough, for a man may have had the bo- 

332 . Tough, aud may have granted it to the corporation. Now 

this preſent caſe is much ſtronger, the duty being paid by 

the trader, who reaps the benefit of the port. 4. It is 

b) Vide Co. true, that (5) a horſe cannot be diſtrained in a ſmith's ſhop, 

Sam. V. ges, &c, but there is no (c) ſuch reſtriction where the diſtreſs 
„. Burr. Seen 1 - . . 

1498. Bl. 483. is fot a perſonal duty. The duty in this caſe ariſes out of 

EY the goods laden to be exported; ſo that by their being 

laded, the duty commences, and the ſhip becomes charge- 

able, and a fortiort any part of her. Doubtleſs any other 

550% of the perſon who ought to pay the duty may be 

iſtrained, as well as thoſe, for which the duty is payable, 

a man ought to ay a penny a head as toll for twenty 

| Hep, any of the ſhe you any | 

-- - duty. 5. Newcaftle in general underſtanding is a town, 

zich then fortus Newcaſtle is the port of the town of Mu- 

te a 4Keb.'g32, which is cer afe here cited, the tobifideration is ftated to have 
2 ee es 


Harriſon ver7; "Cage and his Wife. 


| ord |, Entry polt. vol. 3. p. 268. Salk. 7377 | 
An aQion lies 4 (ASE. The plainti declared, that in conſidera 
againſt a woman 24 tion, that he promiſed the defendant's wife io 


: 


promiſe of mar- © 


for a breach of Mar ber, the being then ſole, ſhe aſſumed and promiſed 
1 plaintiff to marry him; and though the plaintiff 
24- 12 Mod, Was ready, and often offered, to marry the defendiat's wiſe, 
n Ec, Upon gen Wee pleaded, verdict for the plaintif, and 
24 #904; damages, . Aﬀter motjon for a new trial, and deni 
A promiſe to of it, Montorue moved in arjelt of judgment, that the a8 
ant Aenteln ce; would pot Nie for want of a conſideration. Fot though in fac 
time, is a pro- Caſe a Nan ma) have an action againſt a man, the reaſon 
mile ern ht ng bplſ marriages a advancemient to rhe wee 
time upon requeſto g. C. Qprth. 467% © On:a promiſe $0/marry vpox requeſt, the requeſt bet 4 
need not tate 


& we. 
if 
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it is no advancement to the man, and therefore the conſider- Hann 
ation fails, Hab. 10. And he cited the caſe de cauſa matri- 7 —— 
monii pruelocutj, which lies for the woman, and not for the ; 
man. G. Litt. 204. 4. F. M B. 205. And the caſe in 
1 Roll. Abr. 2. Fin. 307. pl. 20. is where a woman 
brought the action. And he cited alſo the opinion of 
Vaughan in the caſe of Dickinſon and Holcroft. Carter, 223. 
1 Freem. 95. 3 Keb. 148. 2. Exc, That there is no time 
refixed, and he does not ſhew a requeſt with a parſon. 
But this laſt exception was not regarded ; for as to the time, 
it ſhould be in convenient time; and as to the requeſt with 
a parſon, that was over - ruled in Dickinſon and Holcroft's 
caſe. Cart. 233. 1 Freem. 95. 3 Keb. 148. Which caſe 
though it was debated in C. B. yet upon error brought in 
B. R. it was affirmed upon the firſt opening. Beſides, that 
in this caſe it appears that the defendant has diſabled her- 
ſelf by marriage from the performance. of her promiſe. And 
as to the firſt exception, per Holt chief juſtice, there is the 
ſame conſideration in the eaſe of the promiſe of a woman as 
in that of a man; for the ground of the action, where the 
woman brings the action, is the promiſe of the woman; 
for. the ad ion being founded upon mutual promiſes, if the 
woman's promiſe be void, the man's promiſe will be nudum 
pactum. The caſe upon the writ de cauſa matrimonii praele- 
cut is ancient law, and ſtands upon its own bottom; 
Vaughan chief juſtice grounded his opinion upon this mat- 
ter's being of eccleiaflical conuſance; for if the contract 
were per verba de pragſenti, it cannot be diſcharged; and if 
man have damages in an action for it, that would diſ- 
charge the contract. Objection. That there might be ſome 
diſability, which might hinder the performance, which is 
properly conuſable in the ſpiritual court. Anſwer. ' Such Adifability by 
diſability might, be pleaded as conſanguinity within the Le- <22fanguinity 
vitica degrees, or it might be given in evidence upon nn —— 11h a 
aſſumpſit pleaded. Precontract (a) is a diſability, but it will general ive in 
not avoid the performance of your promiſe, becauſe it pro- . Westf 
ceeds from your own act. And (by him) marriage is an promiſe of — 
advancement as much to the man as to the woman, But riage- | 
Rokeby juſtice took time to conſider that, and at another 
day delivered his opigign alſo for the plaintiff; becauſe * 
Mage. is an adyancement as much to the man as to th N 
man. And to prove that, he relied upon the caſes, where 


, a man. brings, an action for ſcandalous words, by which be- 


loſt his marriage... 1 Roll Rep.. "2B ; | 
915 martiage. Nod. a 7 — 2 r. 276. 
Bulftr. 48. Cra.. Jas. 323. pl. 8 Car. 269. And 7 5 . 

a man coyenants,..jn conſidęration of à marriage to be ce- ; 
1 * ſtand . this ys . a uſe. And for * | 

realons judgment for the plaintiff. Note, it was ruled in A promife ts 

| this caſe at, Norfolk jummer. affiſes laſt paſt, By Ward tord — —- 
ene. 4 U 4. R. E A to pey a — 
(s) Vide Salk. 438. vl, bus e ., G. 5. £: 15. K rr 
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Hon chief baron, that this promiſe had np need to be in writing 
Cara, by the ſtatute of frauds, 29 Car. 2. c. 3. , 44 And Mr, 
Northey (aid at the bar, that the ſtatute intended only agree- 

ments to pay marriage portions, and that it had often been 


ruled fo by Holt chief juſtice, Qued Holt non negavit. 


Wrecked goods . 2 E R Holt chief juſtice, always ſince the caſe of Shepord 
— —_ v. Goſnold, Vaugh. 159. it has never been made a doubt, 
but that wreck ſhall not pay cuſtom. And mention being 


189. poſt. 501. 


B. der. made, that this point had been argued between Sir Millan 
* 6 5. 69 Courtney and Baer, poſt. 501. three or four times in C. B. 
he ſaid, that he would not have ſuffered more than one ar- 

goment, if it had been in the king's bench, and that pjo 


Forma tantum. 
Tate. TG. 10 Northcott ver/; Underhill, 
Will. B.R. Rat, 
Jn a deed for Ovenant. The plaintiff declares, that the defendant 


the conveyance by his deed bearing ſuch a date granted, bargained and 
= y his ri uc 8 ga 
—— fold, teleaſed, and confirmed, ſuch lands to the plaintiff and 


covenants rela. 

__ matters his beirs, provided that if the defendant ſhould pay ſo much 
an the paſſing money at ſucli a day, that be might re-enter, &'c. and then 
of the eſte follows 4 covenant for the payment of the money; and the 
are good, che“ breach was aſſigned iti non-payttietit, And judgment for 
the plaintiff in C. B. by default, and a writ of — . of da- 


not paſs. S. C. 
Salk, 199 Holt, mages executed, and final judgment fof the plaintiff, Upon 
176. D. ac. which error is brought. And Mr. Curtbeto took exception. 


3 — od 1. That ſince nothing paſſed by the deed, it not being in- 


Brownl. 162. rolled, the covenant to pay the money was void. And he 


Sbenantt . compared it to the caſe of Capenburfl v. Cupenbunſi, Ram. 
tive to depend. 27. 1 Lev. 45. Sed non allocatur: For per curiam, — 
eat matters, nothing paſſes by the deed the covenant to pay the mo- 
= —2 ney is * and does 3 at all upon the ang of 
Holt, 175. the eſtate by the deed. In the caſe in Raym. 27. 1 Lev. 45 
D. acc. Owen, the covenatit was, that the covenantre ſhould enjoy the term, 


, k — wh:ch was impeffible, where no tertn paſſed by the deed. 


Lev. 45. 1 Bac. But this covenant for the payment of the money is a ſeparate 
ro and independent covenant. And it is not neceffary to ſhe w 


.  4:ed covenant in this aclion that any eſtate paſſed : but the more fefe method 
forthe payment of declating is, qu 


of the mortgag d per indenturam teflatum axiſtit, and then 


money does — ſhew the covenant. Then Mr. Carthew took another ex- 


depend on te ception, that no day was given upoti the writ of enquiry, 
— dong and therefore It Is a diſcontinuance. Sed non allocatur. For 
l they never give a day in C. B. upon a'writ of inquiry z not 


lc is not neceC- is it neceſſary, for nothing is to be done but to aſcertain 


1 Cary 10 enter the damages. 4. Exc. That it is ſaid upon the writ of in- 


2 dm dates 4 | — . 
 - on the award of QUITy, per ſa ntun duodetim, and it does not ſay proborum 
en „. {2 $4 bominum. Sed non allecatur. For the entries /# 


R. acc. | 

. are always ſo. Judgment was affirmed, 

— al C. B. 24. EA. 338. Nor In entering the ioguifition to Rats that he Jury WF" 
| Hyleing 
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Hyleing verſ. Haſtings. 


S. C. Com. 54. 
Nee aſumpſu for goods ſold and delivered. The A promiſe to 
defendant pleads non aſſumpſit infra ſex annos. And upon Py 3 debt upon 
the trial of the iſſue, the plaintiff gave in evidence, that, — 1a 
after fix years were elapſed ſince the contract, he being exe- tions has at- 


cutor to the perſun who ſold the goods to the defendant, he _ has 


came to the defendant, and demanded the money for them; garute in an ac - 


but he denied that he had at any time bought any ſuch goods tion of aſſump- 
of the plaintiff 's teſtator ; and faid farther, that if the plain- —— — 


tiff could prove it he would pay him. And this was within pl, 19. 1 Mod, 
ſix years Colors the action was brought. And whether this 223. Holt, 425. 
was ſufficient to reviye the contract was the doubt. Upon NZ. uy K. 
which Holt chief juſtice conſulted with his brothers of the acc. Prec. Chan. 


king's bench, keeping the poſted till he had their opinions, the 188, Burr. | 
cauſe being tried before him at ni privs. And Darnall ſer- 18. Wes, 89, 
jeant argued, that the ſix. years being expired, the cauſe of 4ih- Ed. ». 


action was barred by the ſtatute z and therefore there ought — 


to be a new promiſe, or acknowledgment at leaſt of the debt, i evidence of a 
which was not in this caſe, for the defendant denied the promiſe to pay 
debt, Per Holt chief juſtice, Doubtleſs an expreſs promiſe 22 — 
will revive the debt, though it were twenty years after. So — 3. — 
it was held in Malling, caſe, This conditional promiſe wg. 11 Mod. 
would be ſufficient to ground an action, if it were ſpecially 37;,*" — 
ſhewn in the declaration: as if the plaintiff had declared 2630. Bl. 703. 
that in conſideration that his teſtator had fold ſuch goods ; Ws. 375 
to the defendant, he aſſumed to the plaintiff, that if he could oy. 2.6. 
prove it, the defendant would pay to the plaintiff, Cc. and 12 Mod 223, 
aver that the teſtator ſold ſuch gods. And he has no need 0 425: 
to aver that he proved it, for that will be proved in the ac- cir. 6 — 2 
tion upon the evidence, And (by him) it has been over- A conditional 
ruled upon a bare acknowledgment, but that has been held Pm a in. 
both ways, If an infant buys goods, and indebitatus afſumpfit ſwer as an un- 
is ſued againſt him, he may plead non aſſumpſit, and give <on4itional one 
infancy in evidence, becauſe the contract is void; yet if he — 
© promiſes to pay it, after he comes ta the age of twenty-one are performed. 
ars, a (a) general indebitatus afſumpſit will lie againſt bim. *; © GOP 
that there is no doubt upon an expreſs promiſe. But the — 
veſtion here is concerning this conditional promiſe. And Holt, 437. pl. 3. 
by him) there is a difference, where the ſix years are expired nog 
fore the making of ſuch conditional promiſe, and where Go promiſe 
they are not; becauſe the contract not being barred by the © pay if the 
ſtatute, has no need of ſo much aſſiſtance to continue it, as — 
* rac . it, - it — been once abſolutely de- — aroſe, the 
yed. atute is foynded upon very good reaſon rage 
becauſe men ſhould not unravel perſonal —.— ſo long fe OS 
pfter ; upon a ſuppoſition, that if they were not paid, they brought. 8 C. 


lus ſooner; and acquittances being ſubjeR to be loſt, D. _ — 


| (e) R. 1 Term Rep. 6.8. D. acc, Comp. 290. 348. 
OY h Cc 3 a man 


. 
22 
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Hrtzue a man might be ſued for what he had paid before. And 
therefore this ſtatute ought to be favoured as much as a fine 
and non-claim, The principal caſe was adjourned, to be 
argued at the chief juſtice's chamber before the judges of the 
king's bench this vacation. Adjournatur. Ex relatione m'ri 


Jacob. . Poſt. 421. ;f 


. , 
HASTINGS. 


Pitts ver/. Polehampton. 


The _— can- AS E. The defendant pleaded the act of compoſition 
Jadiclally of = 8& 9 V. z. c. 18. by which it is enacted, that two- 
2 ſtatute. thirds of all the real creditors in number and value ſhall bind 


«acc. ante zo. the reſt; and that A. B. and C. being two-thirds in number 
poſt. 708. D. acc. 7 : | 

x Bl. Com, 86. and value of the real creditors, made ſuch an agreement, 
A ftatute to en- Cc. The plaintiff replies, quod dude tertiae partes in numero 


able inſolvents „ r | 
3 — valore realium creditorum non fecerunt agreamentum tale, Cc. 


deſcriptionto And iſſue was joined thereupon. And verdict for the plain - 
compound their tiff. And it was moved, that this was a jeofaile, and not 
cents 8 # Vice aided by any ſtatute, and therefore a repleader ought to be 
ante 120, granted. And it was urged, that this was a jeofaile, becauſe 


on this matter was not iſſuable, ſince there is a ſpecial method 
— s directed by the act, by which the reality of the creditors 


compoſition may be tried, viz. ſummoning them before a miſter in 


— — chancery, and compelling them to ſwear that their debts 
value of a man's are bona fide contracted; which if the plaintiff has omitted, 


ereditors ſhall he ſhall not put it in iſſue afterwards. And as to that, the 


oblige his other court held, that in this caſe, that part of the act not being 


cept a like com- pleaded, the court could not take ndtice of it, becauſe it is 
poſition, and a private act. But if it had been pleaded, the court ſeemed 


— — to incline, that the difference would be, where the party 


tain the real was ſummoned, and where not, becauſe he had not any op- 
ereditort, a repli. portunity to make inquiry into the reality of the creditors. 


— — But the iſſue being here, not upon the reality of theſe credi- 


tute that two- tors, but only that two thirds did not ſubſcribe, though the 


—— = whole act had been pleaded, the plaintiff might have taken 


number and va- ſuch an iſſue ; though the moſt proper iſſue had been, to have 
— did not agree · ſaid that theſe, 4. B. and C. were not two-thirds, Cc. for 
» Agumenta- this iſſue in the preſent caſe is but argumentative; neverthe- 


tive. 


But after a yer- leſs it being found for the plaintiff, he muſt have judgment. 
dit for the Judgment for the plaintiff. Sir Francis Winnington in a mo- 


Pa male tion in this caſe one day ſaid, that this iſſue was aided by the 


If an immate- ſtatute of jeofailes ; for where the defendant's plea confeſſes 
— — the duty of the plaintiff, and iſſue is joined upon an immaterial 
did found for point, and found for the plaintiff, he ſhall have judgment; 
the paintiffon + which Hale chief juſtice uſed to ſay, was the true reaſon of 
det net fan. Nichol's caſe, 5-Co. 43. a, Ne Holt chief juſtice conceſſt 
_ ciently avoiding and ſaid, that it was very hotly reported in Case. An he 
: 2 — *c-. took this differonce, where the lefendant's plea confelles the 
tiff hall ee” duty de maden by the;plaintiff, and does not avoid it ſuffi· 
dgment. Sell. 209. R. acc., Cra. El. +» 9. . . Vide « 924. ante 90. 
1 a plea . ere ef tlic fangt e RG z 
| 7 
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eiently, if the iſſue be immaterial, and found for the plain- 
tiff, he ſhall have judgment; but if the defendant's plea goes 
in diſcharge of the action, and iſſue is taken immaterially, 
gud verdict for the plaiatiff, a repleader ſhall be granted, 


Rex verſ. major', &c, Coventry, 
8. C. Salk, 430. 


Mandamus was directed to the defendants, to command 

them to reſtore Oldham, to be one of the council - houſe 

in Coventry. They return, that they are, and time whereof, 
c. have been, a corporation by preſcription, known by ſuch 
a name; and that king James I. by his letters patent dated 
in the nineteenth year of his reign, reciting that they had a 
cuſtom to ele& any one to be of the common council, and to 
remove him ad libitum, and reciting other cuſtoms ; the king 
confirmed to them all their ſaid liberties ; and then they con- 
clude, that by force of the ſaid cuſtom, time whereof, c. 
uſed, et ſecundum formam praediftarum literarum patentium, 
they removed Oldham. And Mr. Northey took an exception 
to the return, that by the election Oldham had an eſtate for 
life, and then a cuſtom to remove an officer for life, without 
cauſej' is not good. Sed non allocatur per Holt chief juſtice. 
For, 3. He is not returned to be an officer for life, but - 
contra, becauſe it is returned, that he might be remoyed at 
pleaſure, And if the conſtitution in the corporation be to 
elect officers, either by a particular number of perſons, or to 
celect ad libitum, &c. in ſuch caſe they ought to purſue their 
cuſtoms ; and they cannot ele& in other manner, or for a 
longer or more durable intereſt ; and his eſtate is always 
liable to the determination annexed to it by the cuſtom, 
Trin. 31 Car, 2. B. R. Rex v. Repes, and others, mayor 


An officer elec- 
ted generally, 
if removeable at 
will, is an offi- 
cer at will only, 
No cauſe need 
be aſſigned for 
the removal of 
a common 
councilman ape 
pointed during 
will. R. Kc. 
Cro. Jac. « 
Vide Ln 946 
Franchiſes, F. 
12. 2d. Ed. 
vol. 3. p. 408, 
The ſtatement 
of the recital of 
a patent is not 
to be conſidered 
as a ſtatement 
of the fats the 
recital contains. 


and bailiffs of Cambridge, 2 Show. 69. In mandamus to re- 
ſore P. to the recorderſhip of Cambridge, they returned a 


cuſtom, to chuſe ad libitum, or ad terminum vitae, and that 
they had elected him, to hold ad libitum, &c. and that they 
removed him ; and adjudged a good return. In the caſe of 
the lord Hawles, 1 Vent. 143. 2 Keb. 770. 778. 796. in 
mandamus to reſtore him to recorder of Bath; they re- 
turn à cuſtom, to ele a man learned in the laws vt the 
land for their recorder, and that by the ſtatute for purging 
of corporations the commiſſioners put in the lord Hawles, 
but becauſe he was. not learned in the laws of the land, they 
had deprived him; and it was adjudged a good return, for 
though the commiſſioners had power to put in a recorder, 
yet he ought to be ſuch a perſon as was required by their 
Conſtitution. _ And Kehyng chief juſtice held, that be might 


have caſe for the falſe return, if he was learned in the laws 


Of the land, and if it was found for him he ſhould be reſtored; 
And if a ſteward be cho 
Ccgy 


Ly 


ſen according to the cuſtom, o 
continue 
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Rags eontinue during pleaſure, they may remove him, notwith- 
Mares of ſtanding Blagrave's caſe. 2. A ſecond exception was, that 
CovenTay, they do not bew any foundation for this removal; for they 
inſiſt upon their cuſtom and the letters patent, but do not 
ſhew any ſuch cuſtom, but by way of recital in the letters 
patent, nor do they ſhew any cauſe of grant in the letters 
patent, which ought to have been pleaded ſpecially. And 
of this opinion was the whole court. And therefore a pe- 
remptory mandamus granted, niſi, &c. | 


Roſewell ver/. Prior. 
8. C. Salk, 459. pt. 4. Carth. 454 Comb. 481. 22 Mod. 215. Ploadingy, Lill 81, 
As E. The plaintiff declares, that he was poſſeſſed of 


Ja an »Qion for a houſe, in which there were twenty- one windows, 
dows by build. per guat lumen inferebatur, et inferri canſuevit et debuit into the 


rjeg ought t# guiley pleaded, Verdict for the plaintiff. Upon which it 
| | 


ancient, Sed 
vide 1 Vent, 
$37. 3 Keb. 
233+ 1 Show, 
7. pl. 3.20 Via. 


omg or 
1 ence will anſwer all the caſes, where à bare poſſeſſion bas 
the windows _ held ſufficient to maintain the action. See Popb. ” 
will be uner- 8, Fac. . Nebv. 216. 225. Cre. Car. 204 Þ3 . 
— Rep. 25 Ill s a5 Bur after it had? — argue d 
two or three times at the bar, the coutt upon great conſidet- 

ation held, that it was good after verdict. Fat by reaſon of 

the words conſurvit ei diouit it muſt be intended, that a pfe- 

ſcription was given in evidence. (As in ſact it was in this 

caſe, for it was tried before Holt chief juſtice in Middleſex.) 

But Holt and Turton ſaid, that it would have been ill upon 

demurrer. But Roteby held, that it would have been good 

after demurrer, Caſes cited for the plaintiff were 90.8 he 

_ Fitzh. entry, 15. $0. Bro. bori de fon fee 1. Fitæb. þ 7 

674- Cro. Fac. * 2. Owen, 10g. Cre. Elis. 335. 41. 

88. 15 + 1 Kall. 2 393. Trin. 6 W. & M. 3505 

K. Stroud u. Birch, ante 266, Judgment fot the plaiouft. 


teh From the report In Salk. 459. pl, 4. and the besten of the report bers k Gola fern 
PL Ae 80 . Nee 
cerding to the entry in Litt, 8. that was not the caſe. - : 

b) Þ: cur. ace- Oro. EL 118. fl. J B. c 1 Levi ras 1 Vedi, 434- 4 fac 6 Mod, 


1. n. 10 20 Vin. 8. 
| Hartfort 
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Hartfort verſ. Jones, &c, 


8. C. Salk. 654. pl. 2. 3 Salk. 366. 
Rover for goods. The defendant pleads, that they A man entitted 
1 were in a ſhip, and that the ſhip took fire, and that 10 fag haze 
they hazarded theit lives to ſave them and therefore they te et upon. 
are ready to deliver the goods, if the plaintiff will pay them acme reſ. 
J. for Arage, Ee. The plaintiff demurred generally. And es goods from 
chief juſtice held, that they might retain the goods un- e Hase 
til payment, as well as a taylor, or an hoſtler, or « common bis life is la- 
carrier. And ſalvage is allowed by all nations, it being rea- _ — 
ſonable, that a man ſhall be rewarded who hazards his life — 
in the ſervice of another. But though the detainer be law - which does avg 
ful; yet it does not amount to 4 converſion, no more than a — 1 
diſtreſs for tent. And he ſaid, that he never knew but (a) R. acc. Cro. Bk 
one ſpecial ples good in trover, except a releaſe, And ſee 435- fl. 48. 
Tau. 198. 4 man may (6) plead that ſpecially, which he —— N 
might give in evidence upon not guilty, if he confeſſes and Latch. » $ 2 
avoids the fact. For the reaſon why you may plead ſpe- Jo! Rep: 1. 
cially is not the doubt in the law ; bs it is, becauſe the — 
matter of the plea cannot be given in evidence upon not hews that the 
ruilty, But this cannot be good though after a general — och 
murrer, becauſe it does not confeſs a converſion, A rule thing fer which 
was made by conſent, that the defendant ſhould waive the the Ales is 
ſpecial plea, and plead the general iſſue, drought is das 
(#) Vide Yelv, 198. | (4) R. acc. ante 217+ and ſes the cafes there cited, 


© Lug ver/. Goodwin, 
Cire facias upon judgment againſt the defendant. He A demurer In 
pleaded in abatement, no (hecification, The plaintiff — ann 
demurred in bar. Refpondes ouſter was awarded. Afterwards dena a diſcoati- 
the defendant pleaded the ſame matter in bar, The plaintiff gat. z. nee. 
demurred, And Carthew took exception, that there was a Say, = = 
diſcontinuance here; becauſe upon the plea in abatement t 33h. 
the plaintiff had concluded his demutrer as if it had been in nir 
bar, $:d van allocatur. For where the defendant pleads a the improper 
good plea in abatement, and the plaintiff replies new inat- <o*<lufon of « 
ter, he (e) ought to maintain his writ z but if the defend- s i e. 
ant pleads an ill plea, though the plaintiff replies and con- wont eannce bt 
cludes in bar, it is not material, Then Carthew took ex. zd upon 
ception to the writ; that it was to ſhew cauſe, why he ä — _ 
ſhould not have execution of the judgment, at mi et cuſig- cutter, 
$111 in bac parte, whereas it ſhould have been in e@ parte. A ſeire facing 
But upon ſearch of the precedents Holt chief juſtice ſaid, — 
2 * ger uu — ms againſt the defendant Nc or in ea 
ment againſt himſelf, in hac parte, is well enough ; & 4. 
— rantra, if it de ſued upon a — dgainſt he SW 
— — it muſt be in n parte. And therefore he thought sas gt 
{eirt facigt brought by used againſt Burr was ill, in ur gun. N. 
ts) M ati 414 tont, poſit. 632. 7 Mod. 4+ 
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Goopwin. 
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mation of an 


| #he pariſh to 


which the pau- 
is removed 
concluded as 


#6 all the world 


from in 

that be is ſettled 
mM 
acc, Salk. 492. 
pl. 58. 527+ 


7 12 Mod. 
668. Str. 234. 


»Seff. Caſ. 27. 


pl. 436. Vide 
4 Vent. 310. 


* 
* 


The filiation of 
a baſtard. by 


- twojuttices pre- 


is not the father. 


. Cludes the ad- 


. judged fatber as 


do all the world 


from ſaying be 


R. acc. Cro. Jac. 


335. pl. 19. 
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Intr. Paſch. 10 W. z. B. R. Mich. 2 V. & MH. B. R. 
Rot. 150. Hil. 2 N & M B. R. Rot. 717. And this 
diſtinction will reconcile (by him) all the precedents, Ex 
relatione mri Jacob. | . LETS. 7 * 
Rex ver /: Inhabitants of Riſlip, Hendon, and 


nid ace of 557: 14 
8. C but no judgment. Salk, $24. Satt. and Rem. 426. 3 Mod. 476. Holt, $73, 
3 Salk. 261. i 


9 beipg removed into the king's bench by 
KI certiorari, the caſe in effect appeared to be thus. Zain 


came into the pariſſi of Harrow, and being likely to become 


chargeable to the pariſh, two juſtices made an order, and 
remove him to Rip: Riſſip appeals to the quarter ſeſſions, 
and upon the appeal Riſip is adjudged to be the place of his 
laſt legal ſettlement ; afterwards Riſſip finds that Hendon was 


the place of his laſt legal ſettlement, and that he had been 
R. adjudged upon appeal to be ſettled there ; and upon this they 


remove him to Hendon by order of two juſtices ; and upon 
appeal an order is made at the quarter teffions, reciting all 
this matter, that he ſhould be fettled at Rip. And the 
ueſtion' was, if after the adjudication upon the appeal 
againſt Ri/lip, Riſip is not eſtopped as to all the world, to ſay 
that it is not the place of his laſt legal ſettlement, And after 
it had been debated at the bar by Mr. Northey.and Sir Bar- 
tholomew Shower, Ic. Halt chief juſtice was of opinion, that 
Riſlip is eſtopped; becauſe if it had not been the place of 
his laſt legal ſettlement, upon the appeal Edlin had been 
ſent back to Harrawz which being determined upon the 
appeal is concluſive, and there ought ta be an end of ſuits, 
And he cited a caſe between Thornton and Pickering, 1 Freem. 
283. 3 Keb. 200. where it was adjudged, that, if a man be 
adjudged to be the-father of a baſtard by two juſtices, he is 
eſtopped againſt all the world, to ſay the contrary, and 2 
man may juſtify the calling him ſo, The caſe was 4. libelled 
againſt B. in the ſpiritual court, for ſaying that 4. had 3 
baſtard; B. for a prohibition ſuggeſted this adjudication be- 
Fore two juſtices; and the ſuggeſtion being turped into 3 
declaration upon attachment upon. the prohibition, the de- 


ſendant pleaded, that the words were ſpoken at large, with. 


out relatign to the adjudication of the juſtices z the plaintiff 


_ replied, and prayed judgment if the defendant was not eſtop- 


- ped by this adjudication, to ſay that he. had not a baſtard; 


and judgment was, that H. was eſtopped. But Tpr{on juſ- 


tice was of opinion, that it was very hart, to conclude Riſlep 


againſt a third pariſh, which was diſcovered after the adju- 


. dication of the appeal, to be the place of the laſt legal ſettle- 


A pen to 


© which a pauper 


is removed by 


nid « from two-juſtices cannot remory him otherwiſe than by appeal, vide Burn. Poor, Remo: 
| 61 » | — ' | ta 


val. ili, Fu 


ment. And (by him) it is contrary to the prafics of all the 


juſtices of England. Idea adjournatar. Per Holt chief juſtice, 
if two juſtices make an order, to ſend à poor man from A. 


* 
a & . w-w 0 ad... 4 an www 2 
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to B. B. ought to appeal, and cannot remove him to C. Rig 


Poſl. 425. 2 | 5 7 e 
Rex v. Inhabitants of Wangford in Suffolk. 
S. C. Carth. 449. Salk. 482. pl. 33. Holt, $94 . 
N order was made to remove three perſons and their 4* order to re- 


a families. And it was quaſhed, becauſe it was too ge- — Family 


_ neral; for it might be, that ſome of their families were not is bad on ac- 


removable, If a man marries a poor woman, who is ſettled —— = 


in B. and had children by a former huſband, and he is ſettled worg « fa. 


in A. his wife ſhall be removed to him to A. but ſuch of her mily.” N. 
children as are more than ſeven. years of age ſhall not be re- 45. bl. 41. 


moved ; thoſe under ſeven years of age may for cauſe of and vide 1 Seff. 
nurture, but ought to be maintained at the charge of the © 10. pl. 11. 


, 1 6. pl. 70. but 
pariſh of B. Per Holt chief juſtice. 9 
1 Sell, Caf. 29. pl. 30. 140. pl. 128... 2 Seff, Caf. 77. pl. $1. If a man and his wife become 
chargeable to a perl, the children of the wife by a former huſband ſhall be maintained by the 
pariſh in which ſhe was ſettled before her laſt marriage. R. acc. Carth. 279. Fort. 307. And 
none of them ſhall be removeable to the father-in-law's pariſh except for cauſes of nurture. All 
children under ſeven years of age are removeable for cauſe of nurture. But no others, And 
children removed for nurture ſhall be maintained by the pariſh in which they are ſettled, R. ace. 
Rex v. Hemlington, Dougl, 9. n. 2. ä 

(a) According to the report in Carth. the court was unwilling to quaſh the order on this excepe 
tion, and affidavits were produced te prove a part of the panper's families not removeable, 


' Afchbiſhop of Canterbury ver. Fuller. 
FN Reſpaſs was brought in an inferior court. And the Inall a&ogs 
defendant removed the cauſe by habeas corpus into the —_—— 
king's bench. And upon not guilty pleaded, verdict for the inferior courts 
plaintiff, and 124. damages. And Mr. Turner moved for the plaintiff 
full coſts ; becauſe this cauſe, being removed by habeas corpus fat in 0 Bare 
out of the inferior court, was not within the 22 & 23 Car. full coſts, how 
2. c. 9. And ſo it was held by Northey and the practiſers, _ loever * 
to be the courſe upon actions removed out of the Marſbalſea, — ba. 
and other inferior courts, And ſo it was ruled here. Ex R. acc. 2 Ley. 


, "tg 124. 3 Salk. 
relatione m'ri Jacob. : 115. pl. 9. Vide 


Rex ver/. Abbert Alberton, ants 1 
S. C. Salk. 483. pl. 38. Carth, 469. Holt, $07. 
N order was made by two juſtices, that 4. ſhould main- The child of g 
tain a baſtard child, where the caſe was thus: A feme ——_— 
coverte, during the abſence of her huſband at Cadiz,. was born while the 
brought to bed of a baſtard; and her huſband was not in Þuſbind is extra | 
England from the time of her conception till ſhe was brought J gerd wachs 
to bed. The order being removed into the king's bench the 13 Et: e. 3. 
by certiorari, the queſtion was, whether this child was h & ORD 
baſtatd within the 18 EL c. 3- /. 2.? the words of which ſta- ewe >—o wt 
tute are, children begotten and born out of lawful ma- cobception to 
trimony, which cannot be faid of this caſe (as'Sir Bartbolo. de dirth.- Re 
mewShower objected) the mother being married at the time „. f, We 
of the birth of the child, ſo that there is à father bound to Burn's Juttics, 
providefor it. And if ſuch a mother ſhould kill ſuch a child, Satan, bet, 
the could not be guilty of murder within the 21 Jac. 1. . 2/2. K. acc. Salk, 


Vide Str. 92g. 1076. If an order of fillatian iy quaſhed in B. K. the PORK pt hs 
w» at the next fe ” : * 8 1 N ah 4445 © Hs 
| 2 | NO Sed 


396 Mich. Term 10 Will, 3. 


nay Sed non allacatur. For per curiam, he is a haſtard who ig 
Aer Ar. begotten and born of a feme ceverte, whilſt her huſband is be- 
r yond the four ſeas. And in a real action, if general baſtard 
was pleaded, the biſhop ought to certify ſuch a one baſtard. 
Indeed in caſe of hard eigne the baſtardy muſt be pleaded 
ſpecially bocauſe ſuch a one is multer by the canon law, and 
the biſhop would certify him ſuch. And where a man is 
baſtard, he is ſuch to all purpoſes, and why not within the 
28th El. For though the ftatute of we” on I. is a pena} 
law, yet this act is a remedial law. But then exception 
was taken to the form of the order, becauſe it is ſaid, that 
the huſband at the time of the begetting and birth was be. 
yond the four ſeas ; but it is not ſaid, that he was not within 
them in the mean time, for if he was, the child was not 3 
baſtard. And for this exception the order was quaſhed, 
But he was bound in 4 recognizance to appear ot the next 
ſeffions, And per curiam, the conſtant practice bas been ſa 
erer {ince the third of Charles I. | 


A* attachment was granted againſt a man, and he was 
reported in contempt ; and being fined, and commit. 
ted in execyutiagn for it, he eſcaped. And a motion was 
— I made for a new attachment; but Halt chief juſtice was of 
= apinion, that a new attachment cannot be granted, but a 
; ſpecial ſcire facies ought to he ſued, reciting the whole mat- 
ter, why the king ſhould not have execution for the fine. 


But at another day (abſence Halt) an attachment was granted. 
Rex verſ. Whiting, 


$, C. Selk. 234, Fl. 12. Holt, 755. elt. and difapproved. Ann. 359. Burr: 
4334+ 2255, 


A perſon cheat N information was preferred againſt Whiting for a 
— A cheat. And in evidence on the trial at niſi prius the 
ny was thus: His mother in law agreed to give bim 50. 


ladictment 

the cheat, 2 and he by ſome trick impoſing upon her, qbtained her hand 
hang whe <2%- to a note of 1004. for which be was now indiQted. And upon 
an action upen the trial it was a doubt, whether the woman ſhould be admit- 
the tranſaftion ted to give evidence? And Holt chief juſtice held, that ſhe 
| — 191, being in ſome meaſure concerned in the conſequence of this 
Pur fe alſo» ſuit, it being ſome meapy to diſcharge her of the 190 /. (he 

en 


- 236, pl, 20. 


— 


A Lidel 
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Libel was preferred againſt a man in the ſpiritual Amy — 
| court, for ſaying to anothet, Thou art Beelzebub. A (394.1 court 


Ia was granted, though ſtrongly oppoſed by Mr. foe calling ano 


„ Salk, 
Vide en Prebibiidea. O. 14. 2d. Ka. vel. qe bs . 


Odes verſ. Clerk. 8 A. 
$. 0. but no judgment, 3 Mod. 4146 1. 


SCAPE. The plaintiff declared, quid proſecutut fuit 4 2 'T 


mino rege et domina regina ubicungue, Wc. which writ Wis „hat court a 

z and that the particular rio 
defendant by virtue of this writ arreſted the ſaid Viliam duc the f, 
Hicks, and permitted him toeſcape, &c. Judgment by default, cc. of a iatitat 
and writ of enquiry executed, Upon which Mr. Northey preſume it to 
moved in arreſt of judgment, that the plaintiff has notſhewn "7 x N 2 
dut of what court the writ of latitat iſſued; for though Ia an aQtion for 
it is returnable in B. R. yet it might iſſue out of the com- an eſcape, it 
mon pleas, and then it would be a void writ, And the I 
ſheriff ſhall take advantage of void ptoceſs, though he can- court the pro- 
not take advantage of yoidable proceſs, And he Cited a — — 
caſe between Neill and Hart, of Bray and Hurt, intr. Hil. n — if. 
9 Will. 3. C. B. ret. 346. where in treſpaſs the defendant ſued. 
juſtified under a capias and warrant thereupon ; the plaintiff 

replied, d: fon tort demeſne, fc. and judgment was given for 

the plaintiff, becauſe it did not appear out of what coutt the 

writ iſſued, And though here there is the word latitat, yet 

that is uſed in the common pleas in the tefatum . . and 

capias utlagatum. Sir Bartholomew Shower e contra. Of which 

Opinion the court ſeemed to be ; for the court ſaid, that there 

is no writ properly called a writ of latitat, but that which 

iſſues out of the king's bench ; and therefore they ſeemed tg 


be clear of opinion for the plaintiff, But adjournatur, 


M*: Eyre moved for a prohibition to be directed to the — 


admiralty court, to ſtay a ſuit there upon a libel by 1 
_ the mate of a ſhip ſor mariners wages, upon, ſuggeſtion of ay N 
the ſeveral ſtatutes, . which reſtrain the admiralty from pro- contrat made 
ceeding upon contracts made upon the land. Aud (by bim) 9 
the admiralty bas no original juriſdiction of ſuch ſuits. 1 3 m, E. 16. 


51. And though they are in their nature maritime, ap __ 
| aunts in this reſpe( in the ſame Graqtion with » esd iner. R. Cet poſt. 632- 


yer 
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Hoon yet the place where the contract is made alters the caſe: 12 
monde Nep. 79, 80. Therefore the admiralty has no juriſdiction 
p9gk charter-parties, nor of policies of aſſurance. 4 If. 141. 

Prohibition granted to a ſuit for mariners wages. 1 Sid. 351. 
BHeſides, that in this cafe this ſuit is by a fingle mariner; 

and therefore it is the ſame thing to him, to ſue here at 

common law, or in the admiralty. And the caſe of Mod. 

ward v. Bonithon, Raym. 3. is a caſe in point. For though 

the ſuit was for other things as well as for mariners wages, 
yet if a prohibition bad not Jain for the wages, the prohibi- 
| tion ſhould have been granted, quoad, c. Objection. x 
Vent. 34 » Anſwer, '' That is no /authority in this caſe, 

+ becauſe I motion was made there after ſentence ; and if it 
does not appear in the Jibel that the court had not juriſdio- 
tion, no prohibition ſhall be granted after ſentence, See 
is A Roll 4. 318 "12 7 Mr. Pratt againſt the pro- 
++» -» hibition argued, that if all the mariners ſue for wages in 
._.* the admiralty, the king's bench at this day will never grant 

.-. -»» prohihition, 1 Ventr. 343. and there is no difference, 
where the ſuit is by one mariner, or many, 2 Vent. 181. 
"4:1... Alleſon v. Marſb, in point; and the mate of the ſhip is but 
; one mariner. Objection. Raym. 3. Woedward v. Boni- 
then. Anſwer. There the contract was for other things 
s well as fot mariners wages, and, the contract is intire, 
And per curiam, there is no difference, where one mariner 
Hu ůbels, and where many. For the reaſon why the king's 
bench permits mariners to libel in the admiralty for their 
»- - » wages, is not only becauſe they are privileged to join in ſui 
in the admiralty, whereas they ought to ſever at common 
law, becauſe the contracts are ſeveral ; but alſo by the ma- 

ritime lay mariners have ſecurity in the ſhip for their 

wages, and it is a fort of implied hypothecation to them. 

Therefore the king's bench allows mariners to ſue in the 

admiralty for their wages, becauſe” they have the ſhip there 
For eh But the queſtion is bete, whether the mate 
of a ſhip differs from any other matiner; for if the plaintiff 
ad been a fipgle mariner, doubtleſs no, prohibition would 

3 granted. And it ſeemed to the court, that a mate 

is but. a mariner. 5 And per Holt chief juſtice, heretofote 

the common law was too ſevere againft the admiralty; it 

did not allow ſtipulations, but at this day they are always 


# $4 36 2 MM 


allowed. Ruled, that Mr, Pratt move the court for their 
f g e AOQOTY 


opinion at day. 
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Shower, after the rules for pleading were out, moved, that Merve 
upon the bringing in of 100/. into court, and upon pay- „ 
ment of coſts, the plaintiff might proceed at his peril; for 
the diſpute was only, whether the plaintiff ſhould have in- 
tereſt or not? And per Helt chief juſtice, jntereſt is never 
given by the jury in ſuch caſes in the damages, Ruled, 


that the defendant ſhould ſhew cauſe, &c. 


Baker verſ. Swindon. Intr. Mich, 10 
Will. C. B, 


1 - bY. 
. C. but rather differently reported, elt, 589. pl. g. Rot. 360, 


N ation was brought againſt Swindon, one of the 9 — 
clerks of prothonotary Tempeſt, c. The defend- thonatory © wh 
ant pleaded, that he ought.to be ſued by bill. And it was ©: Bis tobe | 
adjudged not; Becauſe the clerks of the prothonotaries of — Jon By 
the common pleas, the ſerjeants, the clerks of the ſerjeants Girdler, x £ 
of the common pleas, and of the judges, have privilege to —— — 
be ſued in the common pleas by original writ, but not by — 
bill. But the attornies of the common pleas ought to be bill. R. ace. 
ſued there by. bill, becauſe they are ſuppoſed to be always 3: 39% 


pteſent in court, but the others not. Ex relation m'ri Place, 


Langton ver /. Wallis. e. B. 
8. C: Lutw."$V7. Pleadings, Lutw. 532. 


TYEB3BT was brought by the plaintiff, executor of 4, | 
D inſt the — as — of B. formerly > 
riff of the county of D. Upon nil debet pleaded, the jury ?reſentatives of 
found a ſpeeial verdict, viz. that 4. recovered a judgment — dg 
againſt F. and ſued a capiarad/atisfaciendum directed to B. then Cre of = | 
ſheriff, &c. which writ-of capias-ad ſatisfaciendum was exe- Pioocr out of 
euted by the under-ſheriffy and F. being in cuitody, affigned ae. Ble zu. 
2 term for years to the under-ſheriff, in ſatisfaction of the pl. ns. D. — 
money 'recovered by the judgment and to be diſcharged out . 6 213. 
of execution j and this aſſignment was to be void upon pay- Fa 332.--Vide 
mentof the money recovered by the judgment at a day, after Com. Admioi- 
the office of B. to be ſheriff determine; and upon 22 — 
this F. was diſcharged out of execution, and at the day, &c. 1 Fa 
he paid the money ta the under-ſheriff but the under -· he- If ng at 
riff did not pay the ſaid money to 4. B. died; and A. died; 2 1 
nnd the plaintifFavexeeutorot-2f, brought this action againſt tion ven az, 
.the deſendapt. Art ir was adjudged, that it did not lie; zur forthe, 
—— . — cuſtody was an eſcape in the — od 
©ſheriff ad the recerpt of the money afterwards could er in co 
pufge it, "Ex rann mri Place,” © 12 e eden alan 
— though the debt js aſjarmarda-paidito the therify it cangpt. be recovered 2 ey 
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10 Will. 3. C. B. 1698. 
Sir George Treby Chief Juſtice. 


Sir Edward Nevill 
Sir John Powell Juſtices, 
Sir John Blencog 
be. Ws Challoner ver. Daries, 
IP: Pleddingey Lutw, g6g. poſt. vol. 3. 4. / 
A bertel ans ff VOVENANT,. - The plaintiff declared, that the 
ſale by tenant plaintiff covenanted with the defendant, that the 
(ay Jones 0on- plaintiff, and all other perſons having any eftate un- 


hon det ac. der him, ſhould make ſufficient conveyance of certain land 
Oo 1 the defendant and his heirs before the ſeventeenth of Ne- 
{ale — vember next following ; and that the defendant covenanted, 
for years and the that upon ſuch conveyance made to him, he would pay to 
rev:rhoner 0p%- the plaintiff or his afligns, at the bouſe of Sir Francis Child, 


-— += % vari London, 300 J. and that they mutually bound themſeives, 


nant, and the (c, in the penalty of 100 J. to the performance of the ſaid 
ain and ale agreement; and the plaintiff avers, that he was ready to 
perform all 


KO. 0m 
. 3, U. 0 

6 Vide6 one Markham, who bad a leaſe for years under the plain- 
22 tiff of the ſaid lands, bargained and ſold the ſaid lands to 
Cs, Litt. 45- 6, the defendant for one half year, and that the plaigtiff, by a 
301. b. 303d releaſe dated the day after, releaſed to the defendant and bis 
39.26 137 heirs all his right, title, Wc. of which leaſe pod releaſe tho 
260, 266, 1 defendant bad notice at J. in the county of Bucks, the fix- 


Med. 175. * teenth of the ſaid November, and there refuſed to accept 
8 — and refuſed to pay the money — the plaintiff ecundun 
96. 2 formam of the ſaid covenant, . 1 which declaration 


Wu. 


Hd. 74. But a court cannot take notice that It has ſack operstion unleſs jo is eitder plend- 
ed according thereto, $. C, Lutw, 369. Vide 5 H. 7.1. Ney, $6. '6 Co. 14. b. = 4 


8. 2 Vent- 149- 260. 266, 3 Lev. 291. 2 Szund. 1 1 or 
4A v ere 1 
meat of performance that the covenanter did make a ſufficient conveyance, 2 
recover under s covenant for the payment of money at a particular place on the execution of 8 co 

e by him, jt is not effential that he ſhould have executed the convey ance ot — — 

4 man covenants that he and all perſons having 23 
conveyance, an averment that he made a conveyence will be ſufficient, be need not dd that 1 
perten had any ef ate onder him, ſoy that hei not be intended, Yide Gro, EI. 303, note 39. 

Jin. 


2 Will. 100. , 1037. 


on his part to be performed ; and that he and 


| 
| 
' 
t 
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ration is not goody 1. For the plaintiff has not averred, 
that the leaſe and releaſe were a ſufficient conveyance, 
2. The plaintiff has not ſhewn, that the defendant had no- 
tice of the execution of the ſaid conveyance; which ought 
to have been done, becauſe the defendant was to pay the 
money upon the execution of it at Sir Francis Child's houſe, 
and therefore the conveyance ought to have been executed 
there ; and in this caſe it was executed in Bucks forty miles 
diſtant ; and therefore it was impoſſible, that the defendant 
could pay the money upon the execution at London at the 
houſe of Sir Francis Chill. But admitting that it might 
have been executed at another place, the defendant ſhould 
have had notice of it, or reaſonable and ſufficient time be- 
fore the money was to be paid, which was payable the 
ſeventeenth of November, and the conveyance was Executed 
the ſixteenth, and perhaps the laſt inſtant of the day, upon 
which inſtant the money was payable at another place forty 
miles diſtant, by which it was impo{ſble for the defendant 


to perform his covenant. 3. It does not appear, that 


Markham was the only perſon that claimed under the 


— nor that all the eſtates that he and all perſons 


ave under him, paſſed by this leaſe and releaſe, 4. Notice 
is (aid to be given to the defendant at J. of the execution 
of the conveyance there, but that notice is not good, for the 
deſendant is not bound to go thither to accept it, to pay 
his money there upon the conveyance executed, which by 
the covenant ought to be paid at London, + 


But Gould king's ſerjeant argued, that the court in this 
caſe ought to judge, whether the bargain, Cc. by leaſe and 
releaſe be a good conveyance or not, And it ſeemed to 
him, that it is a good conveyance. But he admitted, that 
if leſſee for years and the reverſioner join in a leaſe and re- 
leaſe, this not operate by the ſtatute of uſes; for the 
leaſe being the leaſe of the leſſee, who has no ſeiſin of the 
freehold in the land, but only 's poſſeſſion of it, is not with- 
ia the ſtatute of uſes; and then no poſleſſion by this leaſe 

is transferred before an actual entry, upon which the releaſe 
may operate z but no entry appears to be in this caſe, But 
though in this caſe it is not goon by bargain and ſale by the 
flatute of uſes, yet the leflee and the reverſioner joining 
together, who have the whole intereſt and 'eftate of the 
Jand in them, this will be- a good conveyance to paſs the 
eſtate. For the leaſe t to operate, "uf r magis valeat, 
c., and then in this the leaſe ought to be expounded 
| leſſee to the reverſioner, and then the 

the reverſioner. 


401 


- Birch ſerjeant for the defendant argued, that the decla- Cnartonns / 


Vs 
Dave, 
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Canter was, that both their intereſts ſhould. paſs; and they have 
power to do it, and therefore it ought to be expounded a 
ood grant to fatisfy their intention. If the reverſtoner 
Termor for makes a leaſe for years of his. reverſion, the leſſee in poſ- 
far, nder te ſeſſion, though he has a greater term than the leſſee of the 
leſſ:e of the 1e- reverſion has, yet he may ſurrender to the leſſee in reverſion, 
verſion Eig. Co. Lit. 192. 4. and nevertheleſs the term for years in poſ- 
36. ſeſſion caonot merge in the term in reverſion, but is merged 
in the inberitance. Hutt. 126. and Treport's caſe b Co. 14 

5. are authorities in point, that in this-cafe it ought to 

Wo formal words Operate as the grant of the reverſioner and the ſurrender of 
eſſential to make the leſſee; for the word ſurrender is not abſolutely neceſ- 
. R. ſary to make a ſurrender. 40 Afi. 16. For the intent of 
444. Shep. the parties is ſufficient to make a deed operate as a fur- 
— elit, render, without any formal words. But if it cannot in this 
902. b. bee allo Caſe operate as a ſurrender, yet ſince the leſſee joins in the 
2 Wit. 26. leaſe and releaſe, it will be an extinguiſhment of his term. 
— Cro, Elia. 487. 10 Co. 46. 5. Lampet's caſe. 2 Roll. 402. 
pt For a term of years being only à chattel intereſt, it will 
be eaſily extinguiſhed. And though it was in this caſe de- 

ſigned by the parties, that it ſhould be a leaſe, and then a 

releaſe, to make the conveyance, yet the law in divers caſes 

will make a tranſpoſition of eſtates, to ſatisfy the general 

intent-of the parties, that it ſhould not be fruſtrated. 1 Co. 

76. Bredon's caſe, Cre. Eliz. 727. pl. 62. 792. Pfau d. 

172. W. Jones 455; which ought to be done in this caſe, 

rather than that it ſhould be void. To the other excep- 

tions taken to the declaration; as to the firſt, the plaintiff 

ought to make à conveyance before the ſeventeenth of 

November, and the defendant ought to pay the money at 

»* Sir Francis Child's in London; but he is not obliged by the 
covenant, to pay it before the ſeventeenth, and therefore be 

aought to have reaſonable time to pay it after the et er 
executed. Co. Lit. 211. 4. Keilw. 75. 5. And per Powell 

juſtice, and Treby chief juſtice, although the money be to be 

paid at the houſe. of Sir Francis Child upon the conveyance 

executed, yet that has no need to be executed there, but the 

money is to be paid there in reaſonable time after the con- 

.- veyance executed; for the conveyance might be by fine or 

recovery, which cannot be there. And it is not necellary, 

that the money be paid inſtantly upon the conveyance 

executed, nor beſore the ſeventeenth of Member; but the 

defendant ought to have given notice to the plaintiff afier 

the conveyance executed, at what time he would have paid 

the money. And as to the exception, that it does not ap- 

pear, that Maribam was the only perſon, who bad 25) 
eſtate under the plaintiff; it ſhall not be intended, unleſs it 
he ſhewed by the other party. In this caſe it cannot be 3 
: bargain and ſale within the ſtatute of uſes, | for a termor i 
not within the ſaid ſtatute ; but the queſſion is here, whether 

this be not a good conveyance, The books have yo 


. 
Davits, 
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good way, in tranſpoſing grants and words of the parties, Cnatconne 


to make them agree with their intents, that they{ſhould not 9 —_ 


be void. And ia this caſe doubtleſs this might be a good 


conveyance, the one way or the other, to paſs the intereſts 
of the parties. But per Treby chief juſtice, it is a doubt to 
him, whether the plaintiff ſhould not have pleaded the con- 
veyance according to its operation; but in this caſe having 
pleaded it as a bargain and fale, where it cannot be a 
bargain and ſale, the declaration is not good. But per 
Powell juſtice the queſtion is, whether this is not ſufficient 
within the declaration, to ſhew that the plaintiff has per- 


formed all on his part, to intitle himſelf to his action; and 


therefore it may differ from the matter of a title pleaded, 

And (by him) ia this caſe the termor has conſented to paſs 

his term, which will amount to a ſurrender, Dier 110. 6. , by 
Leſſee for years releaſed to the reverſioner, and held a good tenant for years 
ſurrender. Treby chief juſtice doubted of the caſe in Dier. to the rever- 
But if it be law, yet if the declaration in the ſaid caſe had 3 
been, that the leſſee releaſed to the reverſioner, where there vide Cro. Elis. 
was not any releaſe, but a ſurrender, ſuch declaration had 2+ 

not been good; but he ought to have declared that he had 

ſurrendered. But if in this caſe the deed of conveyance had 

been ſhewn in haec verba, there the court might have judged 

according to its operation. But here the deed is not ſhe wn, 


but only it is ſaid what is the effect, viz. that it is a bar- 


gain, Cc. which it cannot be in this* caſe, And if judg-. 
ment be given for the plaintiff, it muſt be, that the leſlee 
for years bargained, which cannot be, &c. for there is no- 
thing before the court to make another conſtruction. Where- 
upon it was directed to be argued again upon this point. 
And at another day it was argued by Lutuyche ſerjeant for 
the defendant, that the declaration is not good. But it 
ought to have been ſhewn what conveyance he had made to 
the defendant ; for without a good conveyance the plain- 
tiff is not intitled to his ation; and it appears, that there 
cannot be any ſuch conveyance, as he has ſhewn 3 and the 
court muſt take the caſe as it appears upon the declaration 
and every one ought: to declare upon the truth of his caſe, - 
according to the operation of the law. And in this caſe 
the defendant is liable to a penalty, and therefore it ought ta 
be ſtrictly taken. And he took other exceptions tothe de- 
claration, againſt which it was argued by Gould king's ſet- 


jeant. And he admitted, that pleas in bar, which were to 


anſwer particular matter, ought to be pleaded agreeab] 


bly to 
the operation-of law. And between Bey and 


Vue, Hill. 5 Will. & Mar. G. B. Rer. 1839. in indebitatus 


aſſumpſit the defendant pleaded a letter of licence, to take ſo An agreemens 
much by the pound ; and that hend the plaintiff have ac. de take a come 
counted together, and that be was indebted ſo much to bim, Pan fre le 
which by the ſaid agreement was ſoa much, which he has pleaded a releaſe, 
Gadored, &c. and upon demurzer it was adjudged ill, in- Ja.“ 
' Sreſpaſy 23 @ leaſe, R. acces 1 Mod, 14. $5 H. 7. 1. 
Dda aſmuch 
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aſmuch as the defendant ought to have pleaded it as a releafe, 
In the ſame manner in treſpaſs a licence ought to be pleaded 
as a leaſe, But where the matter is only inducement, as 
in this caſe it is only inducement to the aflignment of the 
breach, there ſuch exactneſs is not requiſite, 22 Edw. 4. 

o. Hob. 107. Latch. 95. Waſhington's cafe there cited. 
Powell juftice, The point ordered to be argued was only 
upon the pleading, whether the leſſee joining in this caſe 
with the reverſioner, amounting to a ſurrender, ought to 
have been pleaded as a ſurrender. And (by him) in this 
caſe it need not, &c. If a man pleads by the words ded t 
conceſſit et confirmavit, it is not ill, inaſmuch as the party 
has not taken upon him, to ſhew in which of the ways the 
deed operates, but only it is a double plea. There is not 
here an expreſs ſurrender by reaſon. of the words in the 


deed, and therefore it ſeemed to him, that the plaintiff 


If 8 man at- 
tempts to 

6 deed accords 
dag to ite ſup- 
poſed operation, 
the court is pre · 
cluded from 
ſaying it has 
any other, 


A joint leaſe by 
tenants in com- 
mon muſt be 
ſtated in plead - 
ing as the ſeve 
ral leaſe of each. 


R. Cro, ac. 


166.8 3. Noy 13. 
1 Show 342. 
2 Will. 232. 
D. 1. 


9.134. 


0. Litt. 45. n 


Comb. 2. 


could not have declared better than by ſhewing the ſpecial 
matter. But by Treby chief juſtice the joining of the leſſee 


with the leſſor amounts to a furrender, and therefore the 
- plaintiff might have pleaded it as a ſurrender. In this cafe 


the plaintiff does not recite the deed in baec verba, nor the 
ſubſtance and effect of it, but only that he made a deed of 
bargain and ſale, by which bargain and fale, &c. and there- 
fore the plaintiff took upon him, to ſhew to the court the 
effect and operation of the deed which the defendant refuſed, 
that it appears that the deed by law could not have any 
ſuch operation, and the deed itſelf is not before the court, 
upon which they might adjudge, that it had any other ope- 
ration, for no words of the deed are recited, but only that 
the leſſee bargained and fold, Cc. By this the joining in 
the deed by the leſſee is only evidence of his conſent, which 
ought to be adjudged by the deed, what effect ſuch conſent 
hath. Blencowe juſtice, If two tenants in. common join in 
a leaſe, it this be pleaded as their joint leaſe, it is ill; and 
though it appears to the court that it has its operation as 
ſeveral leaſes, yet the party not having pleaded: it ſo, the 
court will not adjudge it againſt, the party's/plea z which 
does not differ from this caſe. Treby chief juſtice, The 
plaintiff ſhould have ſaid, that the leſſee ſurrendered, and that 
the reverſioner bargained, Qc. or if he had ſaid that he had 
ſufficiently conveyed, it had been ſufficient.  Adjournatur. 


41. » * 


And afterwards by the opinion of the whole court judg- 
ment was given for the defendant, becauſe the plaintiff did 
not plead according to the . operation of law. Ar relations 
ri aaa. O ͤ orb rig os + „ 


. \ ” . 
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Redding ver/. Lion. 1 
Eplevin. The defendant made conuſance as bailiff to NookjeQton 
B. for rent, Cc. The plaintiff replies, and tra- f. ww 

verſes, that the defendant was bailiff to B. And iſſue there- 1 
upon, and verdict for the —. And now motion a cognizance for 
was made for a repleader, But denied per curiam, for — 2 — 
though this is not traverſable, and it had been ill upon de- t Jail, 
murter; yet after verdict it is good, and is not ſuch an im- vow 2 
material iſſug, as to cauſe the granting of a repleader. See hi cid. 


Heb. 113. Mr. Day. 


Gerrard ver. Arnold. 


Udgment againſt three. Two bring error. The record A t of error 


was tranſmitted. Though in law the record is not by tome only of 
removed, becauſe all did not join, yet the execution is ſu- — — 


perſeded. And therefore in this caſe the other party being judgment is 
taken in execution, and having paid the money to redeem fen vie 
his body, reftitution was awarded. Mr. Day. 27. and the * 

caſes there 
cited. R. acc, 2 T. R. 737+ but ſuperſedes the execution, R. acc. 2 T. R. 737- Vide poſt, 
140}, | 


Weekly ver. Wildman. 


ASE. The plaintiff declares, that he was occupier 
| of a houſe for ten years in D. and that for the time tel 
aforeſaid there was a cuſtom within the town of D. that all he — 
Inhabitants and occupiers of houſes within the ſaid town ſcribe except in 


* . right of a per- 
ught to have common for all commonable cattle in a fen e 8 Pete 


talled Deeping Fen; and that the plaintiff by reaſon thereof R. acc. 2 Wil, 


reſt in the ſoil of another by cuſtom, except on account of ſome ſpecial reaſon, R acc. 6 Co. 59. b. 
Oro. Jac. 7542. Bro. Preſcription pl. 28. Semb. acc, Cro. EI. 462. pl. 25. D acc. 6 Co. 60. 
b. 61. a, Cro. Car 419. and vide Hob. 86, 118. Serb. cont, 1 Roll. Abr. 3<8. 4 Vin. 586. 
I. pl. 1. 4. Vide alfo 3 WI. 456. An eaſement they may, Semb. acc, Bro. Preſcription, pl. 
$8.76. D. acc. 6 Co, 60. b. Gro. Jac. 152." Cro. El. 363. Cro. Car, 419. Vide Hob. 113, A 
right of common is an intereſt in another's ſoil. R. acc. 6 Co. 9. b. Cro. fac. 152. The word 
% aſoreſad"” does not neceſſarily refer to the laſt antecedent. K. acc. poſt. 1094. D. acc. pot. 
$83, It js never to be preſumed that a cuſtom! owes its origin to an act of parliament, f 


Dd 3 that 


— 
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Wzrxty. that it is impoſſible, that the plaintiff has uſed to have com- 


. 
WII pMAN. 


-. 
- 


v. ae. Cro. 


ar. 419. 


mon for time immemorial. And as to the ſubſtance of the 
declaration, it is grounded upon a cuſtom, for inhabitants 
to have common ; which is not good by preſcription, and 
for the ſame reaſon cannot be good by cuſtom ; for in this 
caſe it is a common in groſs without number or ſtint. Oc. 
_— (a) may preſcribe for an eaſement, not for an inte- 
reſt, In G. Lite 122. a. and Bro. common, 49. mention 
is made of a common in groſs ſans nombre; but by other 
books, as 22 . 36. 15 Ed. 4. 29. b. 1 Roll. Abr. 
398. c. 28. 4 Vin. 586. 22 H. 6.36. 1 Saund. 343. it 
is proved, that in an action for ſuch common it ought to be 


aſcertained by-levancy and couchancy upon ſome land; and 
therefore in the caſe in Saunders the action was not good for 


want of levant and couchant z and a new action was brought, 


where it was aſcertained by levancy and couchancy, and for 


that it was held good. If ſuch a cuſtom, as is in this caſe, 


were good, there could be no improvement againſt the 
commoners ; or if an inhabitant purchaſed parcel of the 
land, out of which the common iſſues, the next inhabitant 
would not be bound by this, But would have common ſans 
nombre, and therefore there could not be any apportionment. 
Wright king's ſerjeant for the plaintiff, To the firſt excep- 


tion: the declaration is, that time whereof, &c. there has 


(3) Vide ants 
137. 


been a cuſtom, Cc. and then that the plaintiff has been 
poſſeſſed for ten years, and that per totum tempus praedictum 
he hath uſed to have common, This relates to the ten 
years, and not to the cuſtom. Of which opinion was the 
whole court, Then as to the cuſtom, 6 Co, 59. a. and Cre. 
Fac. 152. Gateward's caſe ſeems to be againſt it, but not- 
withſtanding theſe caſes the cuſtom is good, The defend- 
ant by his demurrer admits ſuch a cuſtom. And then be- 
ing a cuſtom the court will not adjudge it void, if by any 
reaſon it can be ſuppoſed to have had a'reaſonable com- 
mencement and continuance. A thing may be good by 
cuſtom, which is. not good by preſcription z as (5) a cuſtom 
in non decimando, c. This cuſtom is not unreaſonable, 
for common in groſs ſans nombre may be granted at this day; 
and whatſoever thing may be good in a grant, it will be 


good in a cuſtom. 12 H. 8. 2. [15 Ed. 4. 29. b. which is 


cited in Gateward's caſe, G Co. 60. b. does not prove the 
re: ſon of that judgment. In 7 Ed. 4. 26. 18 Ed. 4. 3- 3 
difference appears between a cuſtom and a preſcription ; for 


it is ſaid there, that inhabitants cannot preſcribe for com- 
mon, but they may have it by cuſtom ; for preſcription is 


in the perſon, and therefore occupiers and inhabitants not 


having any perdurable eſtate, cannot preſcribez but a cuſ- 


| Vide r Roll, 
r. 399 4 
Vin. 388. pl- $- 


tom being fixed: o the land, all the occupiers and poſſefiors 
may have advantage of it. And as to the unreaſonableneſs, 
although it is common ſant nombre, yet it (c) ought to be 
ſtinted with reaſon, As to Aellor and . 
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Saund. 34 3. that was a preſcription, and therefore leyancy Wrety | 
and couchancy was held neceſſary; but that reaſon does not w;,,puan, 


hold, where the common is claimed by cuſtom; for if any 
reaſonable commencement can be preſumed, the cuſtom will 
be made good ; and an act of parliament ſhall be intended 
for its original, rather than it ſhall be made void, 

As to the firſt exception, per curiam, the tempus praedic- 
tum muſt relate to the ten years, not to the time of the cuſ- 
tom, and therefore the declaration good notwithſtanding 
that objection. And per Powell juſtice, the general ſtint of 
common is by levant and couchant, but a man may grant 
at this day common in groſs ſans nombre. But this cuſtom 
could not commence by grant, being in the inhabitants and 
occupiers, who are not capable to take by grant, This com- 
mon cannot be extinguiſhed or apportioned by purchaſe of 
part of the land, nor can the lord improve againſt ſuch 
commoners, The reaſon given in Gateward's caſe cannot 
be anſwered againſt preſcription and cuſtom for occupiers to 
have common, though one ſhould admit that the authorities 
cited there do not prove it. Copyholders may have cuſ- 


tomary common, their eſtates being alſo by cuſtom, but 


their common may be extinguiſhed. 
Treby chief juſtice. It is agreed, that this common can- 
not be good by preſcription ; the queſtion then is, if it be 
better by cuſtom. In ancient times ſuch grants might be, 
as to the inhabitants, Fc. which were then allowed good 
as the grant of the iſle of Nexbam, but ſuch grants would 
not be good at this day. So in this caſe a grant of ſuch a 
common to the-inhabitants for encouragement of habitation 
in the fen country may be ſuppoſed, which ought to be ad- 
judged good, if there had been conſtant enjoyment under 
ſuch grant. See 2 Keb. 68. 3 Keb. 247. where ſuch com- 
mon is mentioned to be good by cuſtom. But one ought 
not to preſume any act of parliament in the caſe, for ſuch 


preſumption would make all unreaſonable cuſtoms good; 


but theſe cuſtoms ought to appear of themſelves to be rea- 
ſonable, otherwiſe they will not be good; and therefore here 
the plaintiff ſhould have ſuggeſted ſome particular reaſon to 
make the cuſtem good, as for the better peopling of the fens, 
&c, for no reaſon appears in this record to maintain the cuſ- 
tom, but the plaintiff ſhould have ſhewa it; and it is not 
ſufficient to ſay, that it may be reaſonable, which might ap- 
pear in evidence, but it ought to appear to the court. Al- 
though a common ſans nombre may be granted at — 


yet ſuch grantee cannot grant it over. Blencowe juſtice. It Common fane 
will be very difficult to maintain this cuſtom, The plaintiff nombre is noe 


TT » © 1 Dd 4: 


might have declared of a levant and couchant, and a ſmall & 
evidence would have induced the jury to have found it, if 
it bad been traverſed, , Inhabitants may have a cuſtom to 
have pot water, which is an intereſt, and not barely an 
caſemene,” But Proll juſtice denied that, and ſaid that it 
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Wart is only an eaſement. And he agreed, that if any particular 

n, Teaſon had been ſhe wn, to ſupport the cuſtom, it might have 

* been good. The court inclined againſt the cuſtom, Ad- 
Journatur. Mr, Place. 


0 | : 4 
; N debt upon a bond payable in 1668, payment made in 
as — — | 1689 8 and iſſue being joined upon it, ver- 
eq to pay d. dict for the plaintiff, . And the defendant moved for a te- 
—— pleader becauſe the iſſue was immaterial. But, per curium, 
properly plead, the verdict being for the plaintiff, it is well enough. For 
payment after jf it had been paid in 68, it had not been unpaid in 89; and 
— it is like Nichols's caſe, 5 CG. 43. But there the judges 
26. . 12, ſeem to be of opinion, that if the verdict had been for the 
— — defendant, it had been ill. And per Powell juſtice. if pays 
objected to after ment be pleaded to a ſingle bill, it is good after verdict. Ex 
a verdi@t for the, yelatione m'ri Daly. of 
NE Beal ver ſ. Simpſon Bailiff of the Liberty of 
OY + | Pomfret. 
* „C. Lutw. 622. Pleadings, Lutw. 627. poſt. vol. 3. p. to. 6 
A temporary ad- A $ E = — F he plaintiff declared as admini- 
222 mult ſtrator to J. S. durante mineritate of A. which A. is 
| — yet within age, that V. being in the cuſtody, Cc. of the 
ſhew that his defendant, he permitted him to eſcape the third day of Fe- 
3 bruary, Thedefendant pleads, that the ſaid B. being in his 
wm = cuſtody, a habeas corpus. illued out of this court in Hilary 
— term returnable in Trinity term z which habeas corpus being 
3 *47* qelivered to him before the eſcape, he by virtue thereof ſuch 
R. 1074. a day before the return thereof took the ſaid gj. out of pri- 
on. 45: | fon, and carried him to WyHtminfter, and there delivered 
— Gro. Joe. him in cuſtody to the Flect, Sc. The plaintiff replies by 
590. Vaugh. 93. proteſtation, that the ſaid habeas corpus was not delivered to 
and the omiſſion the defendant before the ſaid B. was taken out of priſon 
e. . and pleads, that a habeas corpus iſſued in Michaclmas term 
4.825. returnable the firſt day of Hilary term next following, but 
—_ — the defendant did not take the ſaid B. out of priſon by vir- 
— of it tue of that writ; but after the return of the ſaid writ the 
after he has defendant without the plaintiff's knowledge took the ſaid 
— B. out of priſon, and he being out of priſon, the pang — 
|. 25. 2 $id.6o. by covin procured another writ of habeas corpus to be il 
me act tele before, which iſſued out returnable in Trinity * ; 
— 517. b. and by fraud, and by colour of that writ ſued out d) 
acc. 2 Roll. fraud, the defendant took the ſaid B. out of priſon; | 
TS abſque hoc that the ſaid B. was taken out of priſon _ 
| 1 of the former writ, The Defendant demurred. Go 
Tr. El. 602, . ſerjeant argue, 1. That the declaration is not good, be- 
4 — = war cauſe the plaintiff declares as adminiſtrator durante mino- 
— C. 85. 2d. Ed. vol. 5- p. 594 Adminifttation darance minori avtate of an executor deter” 
mines when the executor attains the age of ſeventeen. - Vide ante 338. and the caſes a * 
In an action by an adminiſtrator durante minori State of n executor, an averment that 8 
eutor is — ſhall be intended to mean under twenty-one. Semb, acc. 2 Sid. 60. 1 oy 
ute cujus, when jt contains an inference of law only, is not Craverſable z when matter as 
depends upon it, it is. Vide Heb, rl 1 S. und. 20. 298. 11 Co. 10.% 3 Keb. 607. pl 
» 4 Wilf.234. Bl. 
— , beo Vide Lutw, 627. poſt, vol. 3. p. 210. rial 
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pitate of A. and ſays that A. is yet within age, but does not Brrar 

ſay that he is within the age of ſeventeen years, ſor at ſuch 2 * 
age his adminiſtration ceaſes; and within age generally 

ſhall be intended the age of twenty one years, and then 4. 

may be within the age of twenty one years, and yet more 

than ſeventeen, and then the plaintiff has no authority. 

$5 that the plaintiff having only a particular authority for a 

certain time, he ought to ſhew that it is continuing; as 

(a) tenant pur auter vie ought to ſhew that ceny que we is 

not dead. And there is 2 difference between a plaintiff and (4) R- Dal. rot. 
the defendant, for the plaintiff ought to intitle himſelf by , Mod. 93. 
ſhewing particularly the age of the executor, where he ſues D. acc. Moor 
in his right; but where an action is brought againſt ſuch an 33 <a oak 
executor, there the plaintiff has no need to ſhew it, becauſe .. zog. b. yo. 
he is a ſtranger to the executor's age, but finding a man med- 999+ 4: 1+ 
ling in the adminiſtration is ſufficient cauſe for him to bring 

his action againſt him. Cro. Eliz. 110. Cre. Fac. 590. Liv. 

128. Hob. 251, 2 Sid. bo. 2. The traverſe is not good, 

it being that the defendant did not take the ſaid B, out of 

priſon virtute brevis praadicti, for (b) it is a negative preg- | 
nant. Anger v. Hutton. Paſch. 18 Car. 2. B. K. ret. 316. (3) Vide Cre. 
But in this caſe there ſhould not have been any traverſe, J.. . pl 13 
becauſe the plaintiff had confeſled and avoided the firſt writ, 

and then he ought not to take a traverſe to it. The deſen- 

dant in this caſe is not eſtopped by the tefle of the writ, but the , wric was 
might have ſhewn that it was ſued after the time of the ſed out after 
tene of it. And the plaintiff in this caſe ſhould have relied — 1 oi St 
upon the fraud, for by this traverſe he has tied the defendant tede, allowable, 
to join in it, and has not given him any opportunity to an- Vide ante 2124 
ſwer, and. ſhew the ſpecial matter when the writ was firſt — 


ſued out. Myott ſerjeant for the plaintiff argued e contra. 


' Powell juſtice. The difference where the plaintiffs or de- 
fendants are ftrangers to the executor within age as to the 
ſhewing of the executor's age is nded upon great rea- 
ſonz becauſe privies ought to hew their authority, but 
ſtrangers to it cannot. 2 Noll. Abr. 466. And for this reaſon 
the plaintiff in this caſe being privy to the executor within age, 
ought to ſhew his age and if he does ſhew it, and does not 
aver it ſufficiently, it is not good upon demurrer, and it is not 
aided by verdict here. But the queſtion is in this caſe, whether 
the defendant has not aided this defect by pleading over other 
matter, and not relying upon this deficiency of the decla- 
ration; for he has admitted by his plea, that the plaintiff is 
a perſon able to bring the action. In Piget's caſe, Cre. 
Elz. 602. 5 Co. 29. the defendant pleaded a plea as in this 
Caſe, but there was an ill averment there, that the executor 


was not twenty-one; and an ill averment is worſe than 
the omiſſion an averment, or an uncertain averment. 
And for this reaſon be took it, that though there were no 
c | averment 
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E averment in this caſe, yet the defendant's plea would have 
Sura. Aided it. And as to the traverſe, he thought that the virtute 
cus is traverſable. 41 Ed. 3. 21. When a matter of 
law is only compriſed in the virtute cujus, then it is not tra- 
verſable, Pd. 430. But matter of fact in the virtute 
eujus is traverſable, 9 H. 6. 26. and admitted in Fefler and 
ne caſe, in Hab. 52. which in probability would not 
ave been admitted there, the caſe being ſo greatly debated, 
if it bad been thought material. And in 1 Saund. 23. it 
is the opinion of Saunders, that virtute cujus is traverſable. 
It is not any negative pregnant, becauſe all is admitted, but 
only the taking out of priſon by virtue of the writ. 


Treby chief juſtice. As to the firſt exception, he agreed 
the difference between a ſtranger and a privy to the execu- 
tor, and it is a deſect, which is not aided but by verdict. 

And under-age ſhall be intended under the age of twenty- 
one. 1 Roll. Rep. 400. But the deſendant by pleading over 
has taken away this intendment, having by his plea ad- 
mitted him able to maintain the action. And by this reaſon 

only the declaration is made good, where at the beginning 

of itſelf it was not good. As to the traverſe, he thought it 

to de ill, becauſe virtute cujus is not traverſable. After de- 
murrer it is ill, but it is good after verdict; which is an 
anſwer to Foſter an Fackſen's caſe, 6 Heb. 52. for the 

' ſaid caſe being after verdict, was aided, as all perplexed and 
_ Improper iſſues are. But in this caſe there is a ſpecial de- 
murrer, and cauſe ſhewn that the traverſe is not good, but 
contains double matter, '&c. And this traverſe would be 

_ * intricate, and contain multiplicity of matter, viz. of fact, 
and of law; and for that reaſon it could not be put in iſſue, 

|; to be tried by the jury, which was his chief reaſon againſt 
it. For viriute of ſuch a writ is only that which the law 

ſays and expounds upon the writ.  As.if a writ be delivered 

to the ſheriff, where the party is in bis cuſtody, it is matter 

of law, whether the party be in cuſtody by virtue of that 

writ, by the delivery of it. But whether there was any 

ſach writ or no, or whether it was delivered or not, is 

matter & fact. And after ſuch fat in-the affirma- 

tive, then is the matter of law, whether the party was in 

cuſtody uirtute of it, 11 C. 10. 4. There the matter was 

not traverſable, inaſmuch as it was mere matter of law, and 

ws nothing of fact in the caſe. And if virtute cujus be traver- 
(«) A feifin, by fable, then (4) the pleading of the ftatute of uſes, that vir- 
Force 1, the fla tute cujus # man was fled or ſeiſed may be traverſed, 
ente of uſcey' which is a mere effect of the law. Hob. 52. and 1 Sound, 
20- are only caſes where the point paſled fub;filentio. But 

1 Saund. 298. is a judgment in point. A per quod is not 
ttraverſable, and there is no difference between per uod and 

2 virtute cujus. In this caſe the traverſe ought to _—_ 
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upon the delivery of the habeas corpus, And as to what was Bras 
ſaid by Gould, that the defendant ought to have had an op- 
portunity to ſhew that the writ of habeas corpus iſſued out at 
another day after the tee of it, he (a) did not know that it (4) vide ante 
was ever reſolved that it was averrable, that a writ iſſued 409. 

out contrary to the tee of it ; though it has been oftentimes 

attempted and diſputed. 


Gould ſerjeant, There is a difference between writs 
which are to puniſh wrongs, and thoſe which are in ad- 
vancement of right. Alſo a man cannot. ſay, gu, breve 
emanavit at another day, contrary to the zefle of it; but 
proſecutus ſuit the writ not before another day, may be 
pleaded. Hutt. 20. 2 Roll. Abr. 576. Treby chief juſtice, 
Admit that one may ſay, quod — ſfuit a writ at another 
day than it bears telle, but not that the writ emanavit at 
another day; in this caſe the traverſe ought to have been, 
that the party was taken out of the priſon before the writ 
delivered to him. 1 6 


Pewell juſtice, But then it may be 2 queſtion, whether Appalercannet 
the ſherift cannot juſtify after the te of a writ, before it ner under ha- 


be delivered to him? And Levinz ſetjeant, who was not in — 2 
the cauſe, ſaid that it was adjudged that he might juſtify be- f bar bern 

fore the writ delivered to him. But Treby chief juſtice de- delivered tobim. 
nied that, and 1 Saund. 298. agrees. 1 Mg dg 


pl. 41. 


. 
Stiurtox- 
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At another day in this term the judges gave Nr in 
this caſe.” Powell juſtice, The time of the iſſuing of the 
writ is traverſable. There is no confeſligg and avoiding of 
the writ mentioned in the plea ; for the plaintiff ſhews, that 
there was no ſuch writ, but another writ ſued out after it. 
He might in this caſe have traverſed the delivery of the 
writ, that being alledged by the defendant ; but he has not 
traverſed it, but the taking out of priſon virtute of the writ ; 
and there being two things alleged, which were traverſable, 
it was at the plaintiff's election to traverſe the one or the 
other, He confeſſed, that generally the virtute of a writ 
is matter and inference of law only, and then not tra- 
verſable ; but matter of fact may depend upon it, and then 
it is traverſable ; as in this caſe the taking out of priſon, 
and for that reaſon it is here traverſable. And in ſome 
caſes it may be, that nothing but only the virtute of the 
writ is to be traverſed ; as if two writs be delivered to 
. the ſheriff agaiaſt J. one at the ſuit of B. returnable the 
firſt return of Hilary term, and the other at the ſuit of D. 
returnable the laſt return of the ſaid term ; and D. pro- 
. cures. a warzant upon his writ, upon which A. is arreſted 
after the return of the writ of B. and then gives a bail- 
bond for his appearance z and in a ſuit upon this bail-bond 

os A. pleads 
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1 A. pleads that he was arreſted upon the writ of B. return. 
Siureon. Able the firſt return of the term, and that (a) he gave the 
(4) Vide ſaid bail-bond after the return of the ſaid writ, by which it 
* Hd is void by the 23 H. 6. c. 10. the ſheriff replies, that there 
was another writ at the ſuit of D. returnable the laſt re- 
turn of the ſaid term, and that A. was arreſled, and the 
abſque hoc that he was arreſted virtute of the writ of B. and no 


1 bail-bond given, upon that writ ; he ought (5) to traverſe, / 


ather thing is traverſable there; and if it be not traverſed, 
the bail-bond will be made void, where it was rightly taken, 
which is not reaſon, 3 Kb. 260, Red. v. Huans. 
'  Treby chief juſtice contra. The virtute cujus is not tra- 
verſable in any caſe, and that is reſolved, 1 Sand. 298. and 
he himſelf has a report of the ſaid cafe, which agrees with 
the faid book, that it was held by the court there, that vir- 
A mere matter fue _ is not traverſable. When one fays, ſuch a thing 
of law is not ta- was done virtute of a writ, it is meant by authority of 
2 the ſaid writ, by an operation of the law upon the ſaid 
writ, without any ingredient or mixture of matter of 
fact; and a mere matter of law is not to be traverſed, and 
tried by a jury. Fofter and Jackſon's caſe, in Hobart 52. 
is no authority in this caſe, being upon an iſſue tried; for 


if iſſue be taken thereupon, it is not void, but good after 


verdict. The queſtion in this caſe is, whether the party 
be bound to take ſuch an iſſue, that being before the court 
to be adjudged upon a demurrer, and in this caſe upon 2 
| ſpecial demurrer ; and for that reaſon in this caſe he has ſaved 
to himſelf by the demurrer all the advantages, which might 
be taken to it. And the forms of pleading ought to be pre- 
ſerved by us 2 all means, that being the chief reaſon of the 
preſerving the law fo well until our time. The words virtute 
cuj us, per 8 practextu or wigore cujus, introduce a con- 
fequence' of law only, from the matters of fact before ſtated, 
Heath's Maxims of Pleading, 165. 7 H. 5. 3, 4. which is 
| Cited and allowed, Plowd. 54. 193. Dier 185, 5, Where 
it is agreed, that the virtute cf us never introduces any new 
matter, but only collects che matter before. And if it be ſo, 
being the concluſion only, it ought not to be traverſed, but 
the matters precedent, upon which it depends, which are 
285 matters of fact, and the virtute the concluſion of the 
aw from ſuch ſacts, y H. 6. 5, 6, 7. accord. The caſe 9 H. 
6. 20. cited, does not reſemble this caſe; for it is not 
ſaid here, that he was in execution” virtute, Cc. but that 
be was committed in execution; and the commitment 
is proper matter of fact to be tried, whether there was 
ſuch commitment or not. And the ſame caſe is 12 H. 
N 2, 3. where it appeats the commitment was of fact, and 
can be there Was an iſſue there joĩned j and, as has been ſaid before, 
- taken to the if iſſue de joined, it is gos. That a man wos feiſed vr 
n ore of the ſtatute of uſes, will not be à good traverſe upon 
Vide Cro. Jac demurrer, yet after verdict ſuch an iſſue ſhould be good. 2» 
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this caſe upon this traverſe, what is the matter to be 
tried? Whether any writ iſſued ? or whether the ſaid 4. 
was taken out of priſon? But all this was alleged before 
the virtute cujus. Or rather all the matters upon this tra- 
verſe ſhould be tried; and then the traverſe is ill, contain» 
ing multiplicity of matters of fat; but the point of law up- 
on this is a fingle point. Suppoſe a perſon in the cuſtody 
of the ſheriff, and another writ is delivered to him, and the 
ſheriff upon delivery of it declares that he will not execute 
it, and the perſon eſcapes, upon which he who delivered 
the ſecond writ brings an action upon the eſcape, and the 
ſheriff pleads that he was not in his cuſtody virtute of the 
ſecond writ to him delivered ; in this caſe if the law be only 
tried by this traverſe, doubtleſs the party was in cuſtody by 
delivery of the ſecond writ, he being in cuſtody before by 
another writ ; but the matter of fat is contrary, for he de- 
clared abſolutely that he would not execute itz and by this 
it appears, that the law, and not the fact, is to be tried up- 
on this iſſue. Nevill and Blencowe juſtices agreed with 
Pawell juſtice, that generally the wirtute cujus is not to be 
traverſed, containing matter of law; but when it is mixed 
with fact there it may be traverſed, And in this caſe there 
is matter of fact which depends upon it, and for that reafon 

it is traverſable. And there may be ſome caſes, as the caſe 
of the bail bond, where nothing but the virtute cujus is tra- 
verſable, as put before by Powell juſtice. To the other mat- 
ter the court agreed, that the — of the exception 
for not averring that the executor was within the age of ſe - 
venteen, was waived by pleading over. And judgment was 
given for the plaintiff, 2 Eh e 
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Hilary Term 
10 Will. 3. B. R. 1698. 


Sir John Holt Chief Tuftice. 
Sir Thomas Rokeby , 

Sir John Turton - 

Si, Henty Gould, Knight, | 

. King's Serjeant, . this — > Tuſiices, 
wa, made a Juſtice in the | 
King's, Benchin the Room of | 

Sir Samuel Eyre deceaſed. ) 


Memorandum. This Term Mr. Serjeant Dar- 

_ Hall wwas made King's Serjeant in the Room of 
Mr. Serjeant Gould, made Juſtice of the 
King's Bench. N e g 
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Ne ver. 'Beare. 


An indiQtment HE defendant Brare was indicted at Exeter in Druen- 
for a libel moſt T Hire, for that he, 7 M. 3. at B. in Devon compoſed, 
the libel con. made, wrote and induſtriouſly collected, many falſe and 
tained. 8. C. ſcandalous libels ; in uno quorum continetur inter alia juxid ie- 
— 2  norem & ad dum ſequentem, viz. and then ſhews the words 
Salk. = Y of the libel, &c. ich indictment being removed by 
An allegation certiorari into the king's bench, the defendant pleaded not 


_ — 2 ilty. And being brought to trial at the aſſizes at Exeter, 


| juxta l, it was tried before Nevill juſtice of the common pleas, and 


Sequentem, im» Nolriy f pr of the king's bench, then juſtices of afſize, 
2 c. And the jury, as to the writing and collecting of the 
wards ſet out in ſaid libels, find him guilty prout in indigtamento ſuperius ſupbo- 
4 — nitur; and as to all other things charged in the indictment, 
uſed In the libel, $, C. Carth. 407. Holt, 423, 3 Stk. 226, Vide Dougl. 134. An allegation 
Fun Cee not. 8. C. Carth. 407. Holt, 422. 359k 

$26, Writing « libel is criminal. $, C. Carth, 407, Holt, 422. Vide 12 Co. 35. Hob. 63. 213. 
Poph. 139. 5 Mod. 163. Hawk. B. 1. c. 73- f. 10. or, unleſs the party bes « jent autho- 
rey for fo ing it. ace. Hawk. B. 1. c. 743. f. 10, Semb. acc. 5 Mod, 166. 167- . 
jeQing copies. 4. C. Garth, „ Holt, 422. Words in. « verd. are to be taken in their com- 
mon acceptation, Upon s rand 2 man guilty of « thiag which is generally crimioal, 
though in ſome caſes not, the thing mall be taken to be criminal. D. acc. Burr. 2667- On n 
inditment for a generic <time, ond ſevera) ſpecies of it, if the jury find the defendant not guilty 
8 do all except ons ſpecies, and 65 0 that guilty & iy 9 be conddered 89 conrited of that ge. 


Praun 
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ſcriptionem et colleftionem, they find him not guilty. 
This caſe depended in the king's bench ſeveral terms, and 
was argued ſeveral times at the bar. And now this term 
it was argued ſulemnly on the bench by all the judges, wz. 
Holt chief juſtice, Rokeby and Turton juſtices, And all were 
of opinion that judgment ought to be given for the king. 
Tbe exceptions taken at the bar were as well to the indict- 
ment as to the verdict. To the indictment, becauſe it is 
not ſufficiently and certainly ſhewn, that the words 
contained in the indictment were the ſame with thoſe 
in the libel, Sed non alhcatur; For per curiam, the words 
[ juxta tenorem ſequentem} aſcertain and ſatisfy the court, that 
theſe are the ſpecific words mentioned in the libel, For jux- 


ta is ſometimes uſed as an adverb, ſometimes as a prepoſi- 


tion, It is uſed here as a prepoſition, as it is in all caſes 
where it governs an accuſative caſe. And where it is ap- 
plied to a place, it lignifies near to, or beſide ; where it is 
applied to a thing, it has the ſame ſignification as m, 


i. 4. according to; and ſecundum formam flatuti, Cs is al- ; 


ways held well enought Plow. 285: b. 286. 5. Tuxta vim, 
Cc, indenturar pracdifiar, is well enough, Co. Entr. 116. 
Then tenor imports the ſpecific words, Reg. 169. a, Tenor 
is uſed in the ſame ſenſe as tranſeriptum, and upon the b. 
fide of the leaf tenor and tranſcriptum are uſed indifferently 
for the ſame thing. Then if tenor ſignifies tranſcriptum, te- 
nor ſequens is as much as to ſay, that the words following are 
a true copy of the words in the libel; and therefore the jury 
could not have found the defendant guilty, if the words in 
the indictment, and thoſe in the libel had been different. In 
the caſe of Ford and Bennet, intr. Hil. 34 &' 35 Car. 2. 
B. R. Rot. 1154. where in a ſpecial action upon the caſe 
there againſt Bennet and others, the plaintiff declared, that 
the defendants at Sallaſb procured a falſe and ſcandalous li» 


bel againſt the plaintiff to be written in the form and un- 


der the colour of a petition; in which information, in form 
of a petition the libel continetur ad tenorem ot effetum ſeguen- 
tem ; two were found guilty upon not guilty pleaded, and 
five not guilty ; upon which judgment was entered for the 
plaintiff; and afterwards upon a writ of error brought in 
the exchequer chamber the judgment was affirmed, the ex- 


ception being over- ruled without conſideration. ' And Hoke 


chief juſtice ſaid, that he then thought the judgment to be 
given with tos great precipitation, ban he afterwards upon 


41s 


22428. 


great conſideration bad eftremed the faid reſolution to be 


very good law, Mich. 4 W. & M. Rex u. Fuller, and Mich. 
4W. & M. Rix v. Young, were cited as authorities in 
point. Rad therefore the whole court Ge 
that notwithſtanding this 


» decuuſe it had not imported that the words were the 
{pecific words which were is the lihel. The excoptions to 
LOGS | ö | : the 
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Rex. the verdict were two, 1. That the defendant being found 

Baan | guilty any of the writing of a libel, and collecting of it, 
1s not guilt 

verdict amounts to an acquittal. And as to the firſt excep. 

tion Halt chief juſtice ſaid, that he did not regard the col. 

lecting the libels ; but he was of opinion, that the copying 


of a libel, by a man who is not contriver nor compaler of 


it, is criminal; and to prove this, he ſaid that be would con- 
ſider in what a libel conſiſted. And (by him) it is not the in- 
famous matter or words which make the libel ; for if a man 


ſpeak ſuch words, unleſs they are written, he is not guilty | 


Wrizing is ef. of the making of a libel, for the writing is eſſential to a li- 
ſential — 2 bel; and therefore if Beare writes ſuch matter he becomes 
A ene me"... à libeller, for it is not a libel before it was written, And 
to writing ſcan- in all caſes: where à man does the act, which act cauſes the 


Qalous matter thing to be that which it is, that man ought to be conſtrued 


| . the doer of ſuch a thing, This rules proves itizlf, as well 


libeller, acc. 1 in all the great offences as in all the leaſt. If A. contrives 
_— 1-© treaſonable matter, and B. writes the whole contrivance, 
Moe. 165, 106, B. ig guilty. as well as 4 If an act of parliament makes 
267. ſodomy ſelony, and does not ſpeak of the abettors, and B. 
accompanies A. whilſt he does the fact, and keeps the door, 
B. will be guilty of the felony as well as 4. 3 Inf. 59. The 
fame law in the loweſt offences, where all are - principals, 
As if 4. holds 8. while C. beats B. A. is guilty of the bat- 
tery. It would be very ſtrange then, if in this caſe only, 
he who contributes fo much to the doing of the thing (24 
he who writes does in this caſe of the libel) ſhould be con- 
ſtrued innocent. au r 


+ Objeion. It is ſaid, 9 Co. 50 6. Lanb's caſe, that 8 
— ought to be either the contriver, procurer, or pub- 
We, hd 36's Nev Tondo Hodt.h 


- Anſwer, That book ought to be expounded by Miur, 
$13. where the writer of a libel. is. deemed in law to be the 
contriver;z and then Cote may be admitted to be law, other- 
' wiſe not; for in the caſe in Cote the queſtion was of the 
publication of a libel; and it was held, that the writing of 
Cupying a libel raters - 
it got of itſelf a u copy of a libel was not a publication, but only evidence 
publication. of it z but no queſtion was made, if he wos a libeller. And 
dence of one. for the matter of publication, the having of @ libel is not # 
— the publication. If a libel be publicly known to be publiſhed, 
8 the having of a copy is evidence of a publication, but cen 
a publication, tra, where it is not known to be publiſhed, . 
F, Otzen. The writing of a libel may be lawful, as by 
heen publiſhed, the clerk who draws the indiament, or by a ſtudeot who 
Octerviſe aots took notas of it, fc. Then Brare being being found guilty 
of writing generally, for all that appears to the contrary, 
may be a lawful writing. 26: e be 1A £06 Kulte 


y of any offence. 2. That as this caſe is, the 


— 


Hil. Term 10 Will. 3. 


Anſwer, Where the matter abſtraftecly conſidered is 
unlawful, there ſuch a general verdict ſhall be taken to be 
criminal ; and ſome ſpecial thing ought to. be found to ex- 
cuſe the defendant. If an action be brought upon the ſta- 
tute for maintenance, it is ſufficient to ſay manutenuit, thou 
in ſome caſes a man may lawfully maintain a ſuit, as an at- 
torney or relation, c. yet becauſe it is unlawful in abſiracs 
to, ſuch general allegation is well enough, and it ſhall be 
irtended of unlawful maintenance within the ſtatute, Be- 
ſides, that it cannot be here intended of ſuch writing; for 
if an officer of a court, or reporter, &c. copies a libel, ſuch 
copy in writing is not a libel, becauſe it is not done ad in- 
famiam of the party, but only to bring the criminal to pu- 
niſhment. 3 fl. 174. is a firong caſe, for there Jobm of 
Northampton is charged with writing only, nor is any men- 
tion made of publication, but the writing only is conſeſſed; 
but the court were tender in the puniſhment, becauſe he 
was an attorney, And Holt chief juftice ſaid, that it was 
nopwneceſſacy in this caſe to pronounce his opinion, whether 
the writing of a copy of a libel be the wy - of a libel; for 
if it de not, then the jury having found the defendant guilty 
of writing a libel, he muſt be found guilty of writing. the 
original, and a copy could not have been given in evidence 
E contra, if the copying of a libel be the making of 2 libel, 
then the writing of a copy is a great offence. Bot he ſaid, 
that to the end that the audience might not maintain a no- 
tion, that the copying of a libel by a man who has no war- 
rantable authority to do it, is not ,libelling, he would ob- 
ſerve, 1. That ſuch copy contains all things neceſſary to the 
making of a libel, viz. the ſcandalous matter and the wri- 
ting. 2. That it has the ſame conſequence, for the writing 
makes the offence, becauſe by this means it is e 
and of neoeſſity at ſome time will come into the hands of 
other men; and there is as much danger in the writing of 
a copy as in the writing of the original ; and for this reaſon 
being ſo adviſed, he.ſaid, that he was of opinion, that the 
writing of a copy of a libel is the writing of a libel, And 
If the law were otherwiſe it might be very dangerous, for 
then men might take copies of them with impunity ; and 
for the ſame reaſon the printing of them would be no of- 
fence ; and then fare wel to all government. The deſend- 
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Ayn 


ant Bears hat had great favout in the verdict; for when a A tbe! is 
libel is produced. written oy a man's own hand, and the au- «cis to be pre- 


thor of it is got known f he is taken in the mainer, and ©" 
iat throws the proof upon bim; and If he cannot produce the 


med to have 
made by 
perion in 


the compoſer,” the verdi& will be againſt him. As to the wels band it is 


—— 2 = verdict, viz. Whether this amounts 
an acquittal, becauſe the-defendant being charged with 
the compoſing, writing, and making, and deing Rae not 
'Evilty of the making, be is found not guilty of the writing 

Vor. I. E e | allo, 


— — — 


A 


amounts to the making, that will be 


_ © ordered to ap el at the aſize Exeter 1 a paper de- 
- .\_ Hoting his In 77 1 a] * tm 5 fuß 
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2 goon the wei Bt is the making ; otherwiſe the yer- 
fepugnant, 1 uſtice Tad, that the making 
a gende, and compoſing, ontrlvin 17 and writing are 
les of it. en the finding that he is not guilty of all, 
N ept the writing, finds him Ar vilty of any ſpecies of 
50 except writing. And he ſaid, that this notion of 
ling is a ofd as the Jaw. Libelling againſt a private man 

$ a, moral 71 but — it is a Lint a government, it 
ok to the 27 100 of it. For I y of this no- 
h, fee Yinniui 141. by y the law of the twelve tables. And 
1 when the civil law was „er into a method 
{he emperor '7s//injon about the year 541. in his Infli- 
nth lib. . tit dt injutili 4. Whete the rides of, a libel is 
nguiſhed, aod held to be in offence he (aid, 


Get he cited this authority, becauſe Baton, lib. 3. it. “- 


770 NLA 8e ware 410 hy my ſentence out 
inian nd therefore udgment ought 1 
bt given for the King. vo.” * / N N 


ie and N. j yOu cited cal to —_— 
writing of a ſibe], without E „ Was pun) ble 
1 the ſtar chamber, and by con Nane ow puniſhable by 
a HI And they ſaid, that the defendant was found 
el ( 4 proui eee. aediflum ſupponitur; which 
ude 


$ all t ggravating adverbs in 4 indiament, as . 


es induftriouſly And as to the finding 

of the-verdi& he faid, 14 the verdi& being the words of lay 
Te ought to be underſtood according to the vulgar ac- 
tation; Sod therefore thou „ ol the writing io point of 

is . * t it wis 60d ih common ſpeech 

her wiſe therefore if Z, 1. the matter, . 
hb chime of it, and C. writes it, eytty one in common 
underſtanding may be diſtin gilded b wits ſpecial term, a 
A. the inventor, B. the poet, the writer, though the 
ww dehominates them all makers j and fo the bend will 
free ſtom repugnancy, 4. 1f the jury find, that B. did 
not make the libel, after which 7 find. that which 


9 grant, and (hall 

he N Fro. for 12 that 1 en ny what by 1 
ore. Hit or, 441: 2. Judg. 

ment for the king. Mk Bia ” 15 e and 


2 e. Ah d Roby 4 ng, that it is a great offence 


' Wis Wd wy! o 100 marks 
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Clayton vr. Kinaſton. b . 
7 Rot, 8 \ 
$. Cc. $alk. 7 


CEAYTON exeeutor of Clayton executor of Winter ſhall An wntertiting 


brought covenant againſt King/fon ; in which the plaintiff from » may 
declared Goon articles OO made the firſt yy of Mer — = mas 
entered into 2 


1676, between Killigrew, Kinaffon, and others, o | 

* and wr | of the other part, in which (infer alia) — — — to 

jt was coyenanted, that if Mintorſball would quit the com- f them dgaiag 

pany of actors of comedies, and yy notice thereof in wri- the contract js 
| 


ting three months before, of if Kina/len and the others ol 


ſhould declare him incapable of acting by note in wtiting ;4 Mod. 8 1. 


under their hands; that after. three months after ſuch no- R. ace. poſt. 
tice 46 aforeſaid, or ſuch declaration, Hinterfball ſhould he — cg 
allowed by them, or others to be added to the company, 3. Rep. 446. 

per diem = every day of acting out of the profits of acting, Ng 
and after his death 100 J. ſhould be paid to his executors le contractor 
within three months z and if Wirtz hall ſhould die before is. $. C. 3 Saks 
ſuch notice, Wc. then his executors ſhould have 160/. 27. K. Mod, 
within 11x months after his death, provided that ſuch notice „. 688. vie 
ſhould not be given but in an scling week, and the three 1 Show. 46, 
months to be complete by ating weeks; and the plaintiff _ Rep. 146. 
aſſigns for breach, that 1 died the ſeventh of June The fame name 
1679, and the 100 J. were not paid within the ſix months 2 
nor at any time after. The defendant pleads, that at the Achensee 
ſame 1 was „ * 22 Ne Ta 
grew and Winter ball of the firſt part, and Kine/ltn all Pedra fae 
cond part, with the ſame agreement as in w other deed, — — 
and Moreover, that after ſuch notice given by Kino/long He. perfon. K. «©. 
as aforelaid, Kino/len ſhould be diſcharged of all debts, Wc. be 204. 
and ſhould be indemnified from all agreements or ſecurities ys eines. 

at any time before made of 2 to be made for the uſg A proviſo in « 


ndamt avers, that be gave no- 4 lter 


6 „The plaintiff demure, Aud the pr in- nent. 

2 queſſion was, whether this ſecond deed could be a de- 4 2 1 
aſaneg of the firlt. And it was argued for pa gently ghee — 
Mr. Montagu, 2 it could not 5 ind by Sir Bartbelamnmw 
Shower and Mr. Mn alen for the delendant, that it might, for 
avoiding ciceuity of Gion. For the deſtadant King/on ba- 
— Wy y his — * ** might vs eove - 
mant ae ene cutark ian, hall upon the covenant 
that he ſhould be indemoified, Ve, nad be quantum of the 
damages would be dg which the exaninors have recovered 
0 bis in this aftien 4 and where tbe plaintiff ſhall not 
hy bt »is * 491 11:46 L 3. TW " | 4 recover 
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recover more againſt the defendant, than the defendant up- 
on his covenant againſt the plaintiff; there the law will 
conftrue ſuch. covenant to amount to f defeaſance, And 
therefore where the leſſor covenants to repair the houſe de- 
miſed, the leſſee in default of the leſſor may repair, and in 
debt for the rent, upon nil d-bet pleaded, he may give in 


evidence what he has expended in reparations. Cre. El. 222. 


1 Leon. pi. 770 (But Halt chief juſtice faid that he doubt · 
ed that. unleſs it were part of the covenant, that the tenant 
ſhould deduct). And upon the ſame reaſon, Ce. Lit. 265. 
the caſe of rebutter upon warranty is ddjudged. And the 
difference is, where ſo much ſhall be recovered upon the 
plaintiff's covenant as he recovers againſt the defendant, 


and where but part of it. And this is an anſwer to the 


_ #djudged in this court, Mich. 3 


caſes in 1 Anderſ. 307. and Mas, pl. 20. And that dif- 
ference is taken there as the ſoundation of thoſe reſolutions. 
And one deed may be defeaſanced by another deed executed 
at the ſame time. 2 Saund. 47, 48. Co. Litt. 207. 3 Crs. 
125. 21 H. 7. 23. 1 Roll. 8 And it has been 

M. Intr. Trin. 
M. Rot. 394. Srarville of Cammell v. Edwards, that 
a covenant not to ſue a bond will amount to a defeaſance. 
See 3 Cre. 352. Ney. 5; Moor, $11. And to this point 


-  Hailtchief juſtice this term delivered the opinion of the court, 


that the ſecond deed could not be conſtrued to be a deſea - 
ſance in this caſe, becauſe the two deeds, being made 2t 


| the ſame time, ſhall not be conſtrued to deſtroy themſelves; 


n © bond, areleaſe to the one diſcharges the other. 


but if Kinaflon for deſiſting to act ſhould be diſcharged of 
his covenant, the ſecurity of M interſball would be much di- 
miniſhed, if it were not totally deſtroyed, for the joint re- 
medy is . deſtroyed, and perhaps the feveral re- 
medy alſo; for where two are jointly and * Cm 1 
he fa 


chat he would not give any opinion how the law would be in 
ſuch caſe in caſe of a covenant ; but that the joint remedy 


_ deftroyed is without doubt. And certainly it could never be 


the intent of the parties, that the deed ſhould be void as ſoon 


2s it was made, But if A. be bound to B. and then Y. te- 
citing the bond covenants to fave him harmleſs abſolutely, 


or upon a contingency ; this amounts to in abſoſute defes- 


| fance in the one caſe, and in the other caſe after the contin- 


ge ns. And it is fo, for avoiding eirtuity of action. 
But ere is no relation between the z and the 


words oſ the covenant are; to be diſchargedand ſaved barmleis 


from agreements, &. before made, or hereafter to by 
made; but no mention is wade of the ſecurity at the ſame 
time gien. "Beſides; that the intent of the parties wu, 
that thity ſhould de mucus] ſreurities the one to the other, 


nnch therefore the one deed cannot be h deſesfunes of the 


other. Mir. Nerehey" took - exception to the dechti- 


"tion," becauls when the plaiociff comes to the 6, 


* P 
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be ſays, only, between Killgrcu and Edward Kinoflon and 


others of the one part, and //interſhall of the, other part, 
without ſaying prosdicium, ſo that it does not appear, that it 
is the ſame party againſt whom the action is brought, And 
he took a diſtinction, where the omiſſion is in the charging, 
fart, 2s here (for if the defendant was not a party to the 
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deed, then there is nothing for the foundation of the action) 


and where the defendant is once well charged, and after- 
wards ſuch an omiſſion tollows, there it may be well enough. 
See Yelv. 103. Cro. El g13. But to this exception Wright 
king's ſerjeant anſwered, that Edward Kinafl:n in the deed 
muſt be intended the deſendant, and the omiſſion of proce 
difium has been over-ruled in many caſes. 8 Co. 57. 4. 
Bridgm. 99. Dier 70. Hardwr. 178. And all the court 


was of opinion, that this was well enough, becauſe it ap- 


peared ſufficiently to be the ſame perſon, Another excep- 
tion-was taken to the plea, becauſe it: is not averred, that 
notice was given in an acting week according to the cove- 


nant; ſo that for all that appeared, the defendant was till + 


of the company, But to this Mr. Northey anſwered, that 
lince they came by way of proviſo; it ought to be ſhewn on 
the other ſide, if they would take advantage of it ; for the 


pleader has no need to ſhe more, than that which makes 


for his advantage. 5 Co. 78. 5. 3 Cro. 405. 7 Co: 10. A 
difference — 2 — - 

in the latter caſe one has no need to aver performance, 
contra in the former. Poph. 29. So in pleading of ftatutes 
the pleader ſhall plead only the enacting part; and if there 
is a proviſo, which is for the advant-ge of the other party, 
be ought to-ſbew it.  Plowd. 376. 4. 1 Leon. pl. 202. but 
the whole court held the plea 1ncurable for this deſect. For 
where the proviſo is 2 of deſeaſance, it ought to be 
pleaded by him that advantage of it ; but here this 
alters the tenor of the covenant by tyiag it to another notice 
than the general. words of the covenant would require; and 
therefore it is part of the covenant-itſelf, Judgment for 
the plaintiff, - 01790 * 6 


Heyliog wer/. Haſlings, Ante 389: 


H OLT chief juſtice reported in the king's bench, that 


he had put this caſe to all the jud England (ex- 

cept Lichmere) aflembled at fer 2 rx, ; and that they 
were all of opinion, that this conditional promiſe had brought 
the caſe out of the ſtatute of limitations, and that 3 general 
bitatus ofſympfit, might be well maintained, becauſe the 
endane bas waved che benefit. of the ſtatute. And it is 
ſtrong as an expreſs promiſe; -after the condition is per- 


in evidence upon the indebitatus 2. It was moved 
whether the gnent of a debt wichin fix years. 
: Ee3 would 


med, viz. the proof of the debt, which ought to be done 


uon precedent and ſubſequent, 


| 
i 
| 
| 
| 
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eine wild amount to 4 new ptomiſe, to bring it back out of the 
1 925+ Ratate; and they were all of opinion, that it would not, but 
Harrin0% chat it was evidence of d promiſe, And Rotels juſtice com. 
(a) D. acc. Burr, Pared it to the caſe of trover and converſion, where a () 
mand and denial is held to be evidetce of a converſion, 


$243+ 21g. nd d 1s Hed dts x 
Burr, 3326. hut nat u cabyerſian, Judgment for the glaihtifh, - 
a 1 : | NM | 0 7 ' q 699% 22908 
„5 Ward ver/. Ebeiet,, 

III. To s . * 
dwg $. C. Suk. 399. Holt 3 a Cart. 34a. er 5 * 
8 | * EPLEVIN. Te deſeudant avows as; bailiff to 
Vader the Carina und Eirzabith Cromwell, for that Sir Rebert 


| oc = Carr was ſeiſed in fee of the place where, Cr. ahd being ſa 
their lives and ſfiſed, granted one anmity o annual rent of 100 pounds, 
fe nk of b. te Cina, Hlizabeth, ur, Mary, and Fier Cromwell, for 
equally divided their lives and the life of the furvivor, to be equally divided 
among them, among dem, oi. 20 L. fon each of them during their lives 
Exch, with lia. amd afeet that the firſt of them ond die, that her part 
+ tations of fur- ſhould be divided equally among the furvivors; and then 
— tos tbe ſame limination, if the ſecond and third fhould 
> 6 bat when the deed comes ta the two laſt, there (a) is no 
and third, the ljmatat ian of ſurvivoifhip beeween them ; that Corira and 
— rg were the two furvivors ; and for rent arrear, as 
Cl with jadg. bailiff te them, the defendant wess, Er. The plain tif in 
ment the other bar of the avawry: pleads, that by an act of parlament all 
way. Comb-329- conneyances made by Sir Robert Corr: before April 1630, 


. 17. And upon this exception the mattor was 
io a deed which referred, 5 lay dormant for three years and more. And 


would otherwiſe now this em Mi, Montague argued fortheravowant, that 


— —— * this was a joint tenancy. For it is à grant of an anouity 


| afs an eſtate in of 100 J. to-five, which is joint by operation. of law, and 

| common Vide 4% Bat, to be eau Sem | yot make it a tenancy 
1 | enants in com. ig Sonn in $ deed, otherwiſe in a will 2 Rull Abr. * 
ot mon gane Off, 211. See Ce. Litt, 180. J. Ce. Car. 24. Dier 361. 
Vide ante . 3 Ore. 2. 1 Saund. 28%... n e e $1p m4 
4 e „„ eee 
r. "Por Hb chief e. This es 13 be 3 Brong eaſe of 
une, *Joiptanancy 5 for when, Sir. mY 


| when Sir. Robert Carr, b. 
2 anouity to Rye, che words. equally to be divide | 
| init | * 400 W „ re 1 * N | i 
oO CERA 


23 2. 


St. 


e Bali ” 
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make 4 tenancy In eomimen ih 4 dend! und the Hinten Wars ' 
of 201. a piece is only by way of diſtribution, hot ſeveting 25,55; 
the grant. And this is like the Cale of Knight, 5 Co. 55. 
where it is held, that the rent iſſued out of the whole, . LT 
ade _ 105, for the one, w__ was only an indication | 
the ſeveral values and rates of the lands demiſed. For 
when the grantor. has granted one reot, it is repugnant to 
' the words of the grant to make it ſeveral grants of cer 
rents. As if A. ſhould grant two actes to B. and G. bis. 
the one 10 B. and the other to C. the [ uis. ] is tepuagnant. 
See Hob. 192. And Holt ſaid, that this caſe cannot be giftin+ 
guiſhed from the caſe in Gs, Litt. 169. l. where one £0 4+ 
parcener grants g rent of 20 5. for equality of partition ts 
the other two, viz.. ten ſhillings to the pne, and ten ſhillin 
to the ather; they bave but one. reac, add the f vis. ] is ovly 7 
explanatory. Then the limitation of a0 , eannat make 4 
tenaney in common here, for tenant in common Eught 0 
avow. de guinta parts centym librarum, and not for 20 fl. — 1 4 
ment ſor the TO dy * rer _ xn avg = 


OR 9K 


Coxeter _— 
8. c. Sam. 6. 1 Mog. 2t. 


Dy: Parſons W a, in * ſpiritual court or 83. 


» tor. having aid. of bim, th 1 * — conn w 

ale, was a du * F . = 105 0 . 2 5 et. 
the biſhop would lay his hands ſuch a 1 ow, 5 for defams tien, 
he 3. to ns jy gown py avec bis ears. „UO —.— bim 
a rule to ſhew cauſe why 2 prohibition Jhould not be g N ra need, ht 1er 
Sir Bar Shower cited à Roll. Ar. 295» No — ru Vide Cor Com! Pros 


denied to a ſuit for calling a parſon «LE 
13 Eliz, c. 1d. be is liabig to, be deprive 
learned,-—T'o the firſt Hul chi Juſtice | 
ſultation was denjed io this court, in a c 
hibition, was. N to * E for pn ej 


> SITING 
upon gdemurrer to th 2 declara DCE Sod 
FE i nes 3 


"for 15 


ig, 


106. r fra uoth 
ititual 7 — $ for - Va P XL be a 5 


a3 another man; and vo e is 


inflied-ppon ns. in the ſpiritual court. for he * 
ot or Knaviſh n np this Court Fe 


* . 7 


614 2 722 52- where = to B 
722 1027 TE ſuc a jul af ed, 
be a&igh þ 1 271 f 92 le STE 
5 10 u or * 
EE 2 A 2 upon nge il 
2 — the ation. D. 19. 


Hen Wald; ＋ N 4. vol. . 
cben it W 3 tempo ge a that he Nat kr Baie 2 _—_ 


An 5. 190. 


272. 10 Vin. 
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8 „* mien, * cannot ſue in the ſpiritual court. Prohibition 
Pazzon as grante * 0104200 b 46 p Eins 2 ; 
rrrer 5 2 Þ | Rex ver /. Fell. 1 : . 

„ FIL L keeper of Mugate was indicted for the eſcape 
. 1 Birkenhead; who was committed ſor high treaſon in 
* og is oy wes rr 8 . guilty e. 

& of ve the king. And now dir Bartlolomew Obower 

* and Mr., Northey moved in atreſt of judgment, that it was 
which the pri- . ſaid only that Fell ſuffe red Bivkenhead- to ofcape, being in 
mitted. 8. C. his cuſtody ont: a pro! alla proditione,' &c. and does not 
Salk. 2. ſhew, that he was committed for high treaſon to the cuſtody 
1x; Ape of the defendant. Aud ſot this exception judgment was 
Holt 279, arreſted," For per Halt chief juſtice; ifs man de in eng 
20 Vin 123. f Fell fora treſpaſs, and another perſon goes before a juſ- 


Man, . 1, Bice of peace and -fwears bigh treaſon 4gaini him, he will 


T. 144- Vide de in cuſtody of Fell and alſo charged with high treaſon; 


Com. Eſcape, but yet ſince he was not committed to Fill for high treaſon, 
dy gs of Full mall not anſwer ſor bis eſcape, as the eſcape of a man 

the commit- committed for high treaſon. The precedents are, eujus 
ee ex cauſa commiſſus fuit. And in the caſe for the eſcape of 
— goaler the lord Grey, the mittimus was ſet out; and though error 
to permit bis et in the commitment willi not excuſe the gackr (as if 2 man 
cape, 8. -- Salk. be commitied for hi h treaſpn, there to continue until farther 
order) if he permits the man committed to eſcape, yet the 
Serbs cent. pgioſer ſhall never be chürged for the eſcape of a man, 3s 
dm 8. Committed for an offence, for which he mever Was com- 
itt 4. b. 535; mitted to him. And he feprehended the king's counſel, for 
y OP nor fohowing the ancient precedents, ' Atiother exception 


— wr Miogum ſub cuftodia wittcom. ſo that it 3 appear that 


ols to 
20 belongs w 


Le ON n A of 

Vide'r H. le, F. G. 1 Ka. . A commitment to 6 priſon is 4 commituient to (he Kivpo 
2 22 e not preſume that a man commitres for a 

offence has been pardoned. 8. C. Salk. 272. A-theriff can ot notice of or a@ upon ® N 


enen. 


o 


point, Holt chief juſtice ſaid, that it was according to the Arr 


precedents'; for commitments prifonae et turri· Landen are pc 
frequent, and ſuch commitment is a good commitment to 

the lieutenant of the Tower. 3. A third exception was, 

that it did not appear (admitting Bertinbead to have been 
committed to the priſon for high treaſon). that he was under 

ſuch commitment at the time of the eſcape; for it may be 

he was pardoned, &c. But this was over-ruled; for Holt 

chief juſtice held, that that ought to come of the other fide. | 
And if a man was pardoned, yet the ſheriff. ought not to | | 
take notice of it, until the pardon: was allowed in the - | | 
king's bench, or ſome other court; for the ſheriff cannot 

allow the king's pardon-; and it is criminal in him to per- 

mit a priſoner to eſcape before ſuch allowance had, 


| Rex ver. Inhabitantes de Rilip. Ante 394+ 


| HIS caſe being now debated, Holt chief juſtice and 
T Gould juſtice were of opinion, that Rifip was con- 
cluded. And Gould juſtice ſaid, that Harrow being firſt 
poſſeſſed of Elin, and removing him to Riflip as the place 
of his laſt legal ſettlement, from which order Riſip appealed, 
and the order was confirmed upon that appeal, Rides is 
concluded from conteſting that it was the place of his laſt 
legal ſettlement z becauſe Rifdip upon the appeal had the 
advantage of that matter; for if Riſip could have ſhewn 
that there was another place, where Talis was lawfully laſt 
ſettled, Ealin ought to have been ſent back to Harrow, for 
then he was not well removed to Riſſip, the place which 
was poſſeſſed of him being obliged to maintain him, until 
they can find where he was laſt legally ſettled. Roteby 
zuſtice was of opinion, that the appeal to the ſefions was 
not final in any caſe, but it might be removed into the 
king's bench, and examined there upon the merits. Tarts 
Juſtice: was of opinion, that Rp ſhould be concluded 


againſt Herrow, but not againſt + becauſe Hendon 
- was not party to the ſuit. The court being divided, it was * 


hs * Tf 1s 8. C. Sal. 9e. = p ; _ , 5 
oP BR Hot chief jufic, if the ſheriff takes inſufficient (s) N. cant. . | 
2 


, ' * 4 gr 18 : , Fob of 
Ethericke ,verſ, Cooper.. 
, *®\43 # #& Is 1222994 14 FI. © # N 


ö il, he (a) i aQi yo 
* bail,be (a) is to an action, as well as to amerce- nt. "Mos. - 
a as, * 8 | 2 + | | 187. Vide A 
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AKNes ber. Inhabitantes parochiae Booghton 
5 e his 7 1 40 Kent. 29 e 
A Rata was med by a conſtable, Mc. upon ſeveral pa- 
£3 1Hhesz.te reimburſe bimfſelf bis charges in conveyance 
of Rurdy,beggars, Nc. according te 13 & 14 Gar, 2. (. 132. 
+ 18. which was .conhrmed ak the 3s. And it being 
ed to do. TEMONGd hy hrtiorariy a motion. Was pr 1 might be 
&.C. cit Burn's. guaſhed; 3. Becauſe two jaſtices are direQed by tbe ſtatute 
T 4. d onßgmm it, and not the ſe on, Nut ger Halt chief jul- 
$1.4. p. 185, sice, where authority is given 40 two jullices of ptace to do 
A conſtable can any act, the ſeffions may do it in all eaſes, except where ap- 
coy Me dd Heal is dige cd ho the fr Bons. 2. Becauſe the d ma bie bas 
| evich ke fs power only in <bacge-ha cen periſh, as confieble of which 
conſtable to fe. he is put to this expence. And for this exception it was 
er le himſelf quaſhed. And Holt chief juſtice took a difference j where 
have expended eral pariſhes are in one und the ſamt town, ſuch an order 
in relieving, may bo good. (See the ſtatute which ſays, pariſhes. ] But 
ITS that not being alleged here, it cannot be intended. 
betr. VI G. 8. c. g. 6 j. r 
Rex t. the Mayor and Aldermen of 


— 


Adefenient AF TER feveral motions and debates at the bar, lee 
mation in the in gien by the court to file xn information in na- 
nature of f, 12% te of n quo warranty in this name of Sir Saver fro, 
found guilty, it the t and alderivien of brd, th know by 
fnable. O. acc. What warrarit dy admit; perſons; who de not refide within 
. 3 —— cooperation; And Hel 
13. l ef 5 aid, that if the defendants were found guilty, 
The judgment 4biay[{bouks it fined. And de daes of the jury wean 
rants, Gar, if ahis enſe and im the writ of qurnomvants is; that in the 
the ſranchiſe be Auer cafe tbe! jadgravnt' id to dent the frariobiſe into the 
—_—— Ages hands; | but in dhe other cal Sy an fer of the 
e. particalat fronchiſe; That the firſt ptocets in this cafe is 
Noba, anc a! wr wards. fringes ; and it being in « foreign 
ore pdarny — te de Hf days berworn * tu wa 
| ä { hb W 
; . . 1 alk. 

Qeo Warrants, C: 2 "Ed," Vol. $- ” 336. and hes de err pl* 15. 
If ſuch proceſs iſſues into a different county than that in which the court fits, it muſt have fiteen 
aun becween its ten and return. 8. C. Salk. 374- pl. 15. Sed vide Salk, 699. pl- 2+ Carth, 503. 


5 , Inhabitacts of Soben Munten it Suffolk. 


A lee under | order was made ,ν,ẽu]¶¼e a woman from B. to C. 
27 A. appeal the matter was ſet. Jarge- 
une Nn ard that in War k topehaht . fir 

| t, Willch' ae the feen ant ther for thother 

year, and ſerved half of that,, And the queſtion was, 

7 „es, this was a ſervice for a year within 4 new ſtatute? And 

14th. Ed. vol. 3. p. 291. 409. K. acc. Port. 316. 1 Seff, Caſe, 20 14. K 
The ſeſñons is not bound to make any order upon an appeal, * 


ſers a at 


ov 
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Bilely, Turtin, and Gnitd, juſtiees (aht Holt chief kus, of 
jultiery vel chat it wis 5 1. Decavfe 4 (e) fntute- de- 7 f. Mae 
ed onfy,” char the party Mouid ferve a yerr. 2. The N 
eld, chat it was not 

made at the ſeffions Lr Me. Faced. 


* . 
. 1 Cc" 


Ie 14% > & 3 * 4 ET a 
* Coot verſe Liach. 92 1 


* 1 


8 c. Salk, v. n C Cant. 460. 1 Hott 592; ts Mat u. 


pn 3 pk 3 ee ; 
. wat gien for the pleiseiff in the king's Poo det e 


beach in Jrriend, and cofts wore taked. And afterwards cution into a 
error was brought in the king's bench bere, and the gudg- e county, 
ment affirmed, and the cofts taxed. - And afterwards. error — ny ur 
was brought is parliarne at here, and judgment affirmed. pon — Flas fo 
which a copiar was ſurd here againit the defendant fas all the f psd 
coſts given here. And after mation and confdetadien by which the ven 
d ebe the Wenden was! for! W Fob n i wo „ Vide 
cannot de good z \for in this-caſe 2 nan <avnot. bave'n-rapias. Þ!: 594. The 
into any county of E becauſe the cauſe of 4 — — 
ariſes ia irriaui, and there the rende is laid. And therefore into Lelznd. 
the original copier enght 10 ue in /xaland, Bet 20 coats. de, G mals 
cnn ifae- cnt we the kieg's 4 r r of « jocymens 
they can have here, neither aviginal-copins, mor tftatom ca+ Be mere) ne 
bias, becauſe one cannot Have a6 original. But the method — 3 
(4) is, to iſſbe a writ, reciting a ebe proceedings bere Er 
diretted wo the cbief juſtice of the king's bench in Bülent, frei ee 
and the exccutiow ſhall be ſued there of the whole. For — — 

the judgment iv ned hore, yer the law Tappecen der is ire 
the parties commorant is nn. For the coſts ure but. — 
receſſary to the judgment. Aud ſuch writ or mandate de- judgment ro 
termines the writ of error, and'reftoves the cane th Tale, e be ufe 
And per Halt chief juſtices it is (4) the very record, which c7net nes 
comes hefe out of Led, and net the tranſcript of it. Aud not e, hers 
it is no ob „amt it ſhould be the tranſcript for fear of for n cofts of 
the peril-of the ſen; for one might object in the ſame man- 9 7 8-1 
ner, that upon error-jn_ the common pleas the tranſcript f 5, 0. 3 

yis removed hither, for fear it ſhould be burot or lol, 2 53; 115 
_—y comes into the king's hench. But in fact when che _ 
record in both caſes arrives here, then (5) it is the true 
* not (6) before 3 and that which is in Tralaud, or 

common pleas, ceaſes to bo the record. n 

eee Men. . 


J » 


. CAT IL C. Salk, 133, 51. 4 N ‚ . 
HF Right king's —— came (bench, abi 
demanded conuſance for the bitkep of . __ le 


of treſpaſs guar clauſum fregit, which was removed into the 


plain of copnlacace, I) ene, 2s Mei. Goa: 
in claim It js enough to ay Vide Our. C. B. 19g. Palm. 456, 
EY 18 memerial uſage, Vide 3 lah, abt, Yi Jab. 


King's 


4. Hil, Term 10. Will. 3. 


+ Feerre | king's bench by certiorari, and bail was put in. And firſt 
mda, (al the warrant of attorney under the ſeal of the biſh 
32 was read in Latin, then the record. as it was, viz. treſpaſs, 

6, and then the record progeeyed, 70 = o ad bunc diem venit 

— Epiſcepus Eliamſu per Jobannem Stone ottornatum ſuum, 

. at petit cognitionem, &c, quia dicit, that the place, where, Ge. 

of 2 within the liberty of the biſhop; c - quod alias, ſeilicet, 

| 20 Edw. 2 X. Ret. ** in treſpaſs and battery, 

2 31 . Sie: Fo Kot. a; R. in treſpaſs, guare, &c. 
19 & Net. a9. B. R. in treſpaſs and 

2 dds 25 C 2 B. K "Rt 151; in 

* — — and battery, this conuſance was allowed 
1 15 thereſore he — his privilege habendli z and 

ot . then the" oceeds guarftum off of the plaintiff, f quid 

382 war * —— e allaaatur, Ce. g then day is 
t itia he two late records 

2 but — the old records were 
not produced, and becauſe it was the laſl day of the term, 
and therefore, unfit: for ſuch a motion, — becauſe Holt 
ned. For 

8 | that of pleading 
- ſhould be, to lay uſage immemorial, and not to rely upon 
T.,, but to produce the allowance in the king's bench or in 
+ - Eyre. And this is agreeable to the reaſon of. the law ; for 
fince ſuch; privileges do not lie in preſcription, but in grant, 
that alone cannot be a title to them, but becauſe that if the 

charter n ge. before the firſt of 

Rithard I. the ſaid charter could not. be pleaded, therefore 

3 3 dy the ſtatute of gun warrants, 18 Edw. 1. one may lay an 

- .-- - »| uſage; which is an ment of an ancient grant time 

„ R mr and then the allowance. But if no ſuch 
LO hath been, then the preſumption of the la is defiroyed, 
h 28 they muſt ſhew the patent, for allowances in the king's 
; in Eyre are not pleadable. See Keil. 189, 190. 

1 Cid. 0g. It will be difficult to maintain this method of 

pleading. In the caſe ing 18 Cr. a. Helt faid, he re- 

Fae that no enception was taken to the manner, of 

| uno gey  Adjoutned.. N. e ons 1s. 
: Al i nad | | 

e oe I Barnerd, B. 1 be. and 

Paternoſter and Graham, Siri $10. 1 | 

the univerſity" of Oxford in theſe cauſes,” becauſe. the defendant 

was a gentleman common . agdalen Hall, pen producing 

" the rt s certifitate,* &c: And « rule made 10 Heu 

4rd, July ly 3. Frinity term 1728, the rule, was - 
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Anonymous, | 


Rent-charge was granted to J. 8. out of lands, which !fthe grantee of 
were demiſed to ſeveral undertenants. The grantee 2. — * 
of the rent diſtrained upon them all for one half year's rent vera underte. 
arrear. The tenants bring ſeveral replevins. The avow- pants for the | 
ant makes the ſame avowry againſt all, The plaintiffs in court will «20a 
bar of the avowry plead a tender with profert in curia. And « tender plesd- 


now it was moved, that the bringing in of one ſum ſhould — —— 
ſerve for all the three avowries, they being for the ſame rent order, that the 
arrear. And the motion was granted. Ex relatie m'ri yeynent of the 


7 laced, N rent into court 


| | In one action 
ſhall ſerve for all. Vide poſt. 639+ 644. Bull. Ni. Pr. 4th, Bd. . 6 
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er“ Sir Edward Nevill . 
5 141 4 *1 1. „ n Powell K Juſtices, 
| Sir John Blencoe , 
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Moſley | verſ. Coldwell, 


$, C. Argumente for the demandants Lutw. 38. Pleadings, Lutw. 33: pot 
vol, 3. P. 317. 


— — —— | Formedon in the deſcender was brought of two meſ- 
admits the ſuages and of ſeveral parcels of land in Shelley, The 


to be tenant for tenant quoad part pleaded, non-tenure ; quond the reſidue he 
— e pleaded, that the demandant had entered, and was ſeiſed 
— infiting thereof ; and concludes in abatement. The demandant de- 
upon any mat= murs. Lutwyche ſerjeant for the demandant argued, 1. 


2 — That the pleading was repugnant and vicious; for the 


pleading of non-tenure uoad parcel allows himſelf to be te- 


fon. 
ee gant of the reſidue; 3nd then the pleading that the demand - 


| 


— bys Aantis ſeiſed of the reſidue is repugnant; for if that be true, 
perſon having a he is tenant of no part, and therefore he ſhould have plead- 
u ed non-tenure of the whole. 2. The pleading that the de- 
jaticiled mandant has entered is not good, becauſe it does not ſhew, 

a formedon when he entered, before the writ brought, or after it pend- 
— of ve ng ing the action. If it was before the writ brought, it is not 
formedon good ;z becauſe he had not right to enter, where the tenant 
afubſe- might have entered upon him again, and then his action 
bys Would be revived. 26 Hen. B. 1. 4. If it was after the 
after writ ſued, then it will abate the writ. Bro. brieſe 1. But 
the writ brought he ſhould have pleaded it puir darrein continuonce, and the 
X. ave. Long, Certain time of entry ought to be ſhewn, Giraler ſerjeant 
Fear to the contrary, The plea is good, and could not be bet- 
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26 H. « & 4 * 
D. ter, For as to part the tenant claims nothing, and 3s 1% 
55 ; T5 that he pleads rally non- tenure. As to the other part he 


7 b. 

16, Vide has tiile, and is tenant at the time of the pleading, but the 
2b. £4. vol. 1. p. 64. A | ſhew that the 
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andant has entered upon him, upon whom he bas re- Mean 
ke yet the demandant ther biz entry could not have its 
this en of forme don, though it de eatailed, for by his 
entry the eſtate tail was executed ſn him; and although the 
tenant entered upon him, yet he ought not to have a for- 
medon, but ought to bring his afſiſe, writ of entry, or eject- 
ment, &c. For this action ſuppoſey a right deſcended to 
him, of which he had never been poſſeſſed ; but by his en- 
try he having the poſſeſſion, the re-entry of the terfant was 
i tort to his poſſeſſion, of which he ought to have brought 
his own sRion. And that formedon does not lie after an 
entry, F. N. B. 219. 4. 3. Bd. 4. 19 Bre. far maden 47. And 
the time of the entry need not be ſhewn, no more than the _ 
entry by the heir, He. after the death of his anceftar. And 
if the tenant had re-entered, the demandant ſhould have re- 
plied, and hewn it, for it hall not be intended. 


Powell juſtice, 1. The tenant baving pleaded noa · tenure 
parcel muſt be taken to bg tenant uf the refidue, other - 
wiſe be ſhould have pleaded non-tenure to the whole. a. 
The tenant has not pleaded when the demandant entered, 
nor is it pleaded pris la darrien continuance z and therefore it 
muſt be taken « the writ brought, But entry before 
the writ will not take away the demandant's action, eſpeci- 
ally if the tenant has re-entered upon him, as ſhall be in- 
tended hy this plea for by the re-entry he tion ſhall be | 
revived, But eotry pending the ation will abate the writ 
and it is a queſtion, whether (a) a re-entry in ſuch caſe 60 Vide 26 f. 
would make the writ good. Trey chief juſtice, formedon 3. 25 he IE 
la the deſcender lies only upon « diſcontinuance made by abatement de 
the anceſtor, or when the iſſue is barred of his entry (which Bief. pl. 1.33% 
was agreed per curiam) for the reaſon of » formedon is, in- 
aſmuch as the party cannot enter, but is put fo that action 
to recover his right z for where he may enter be ought, and 
ought opt to ſue a formedot® And thetefore ii the demand- 
an's entry be tolled, which moſt be intended upon ie bring- 3 
ing of this action, if be has egtered vpon thetenant before this A 
| action drovghde, that entry wall not make bim ſeiſed by vit- n ==. 
tve of the intaily but it will be a viGeifia te dhe tenant, nn 
_ Conſequently the tenant's re-entry has revived the forntedon, 
for he cennat have aber chen. But. if the tenant had | g 
not re-entered, there the demendent could not dave main hy 
tainee 8 formedon, being ſeiſed of the land, though be be en 
not ſeiſech by vietwe of: the eſtate-tail- The tenant in this 
cale, mui}. be taken to. be tanant of - that pert ef the land _ 
whereof he has pleaded, the. entry, Wee by his pleading-of 
Ron-4eaure. te the. other parcel. And if dhe demaandam has | 
entered. ypog, him, it muſt. be, intended pending the writs , 
and which ought to be ſhewn 4. but no time of the entry 22 
eee 
ut (apy iht he. has. got entered. pending the writ 3. 4 
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 Mcezzr for that is not pleaded; and to ſay that he did not enter ge. 

Cotawnty, derally would not be good; and he might have entered be- 
fore the writ brought, and yet no cauſe that the writ ſhould 
abate, as appears by what is ſaid before, - Judgment gud” 
reſpondeat uiterius, Ex relatione m'ri Place, © © 


_ Kinſey verſ. Heyward. 
S. C. Lotw. 260. Pleadings. _ 256. poſt. vol. 3. 219. 
| - JUdgment was given in this caſe for the plaintiff by Tre 
we 

ke — J chief juſtice, Evil and Powell juſtices, againſt . es 
Fa ferner nion of Blencowe juſtice: I he cafe was thus; the plaintiff 
- writ. R. ace, declared as adminiſtratrix to her huſband againſt the defend- 
$ Co. go. b. ant as executor to Heyword in indebitatus aſſumpſit. The de- 
4 mewn p. fendant pleaded non afſump/it infra ſex annos, The plaintiff 
2d. Ed. vol. 1. replies, that her huſband ſued a writ of clauſum fregit return - 
3 able in this court, in which he intended to declare in 4. 
brought but by Aamir for this debt againſt Heywerd ; that Heyward died, 
perſon who was and her huſband ſued another writ againſt the defendant ; 
— — 5 that then her huſband died, and ſhe being adminiſtrattix te 
acc. 6 Co. 10. b. ber huſband ſued this writ, c. The defendant demurted. 
| — Com. ubi And the court * their opinions in ſolemn ——_— on 
Pp the bench. (But the arguments of the three puiſne juſtices 
——— het were, not heard by Mr. Place.) Treby chief fa 1. In 
duch former writ this caſe this writ is not maintainable by journeys accounts; 
2 for a writ by journeys accounts is maintainable only by the 
Vide Com. ubi. fame plaintiffs, or ont of them at leaſt, who ſued the firſt 
fan beer Writ; but where the plaintiff dies, a writ by journeys c- 
the fore ſpecies Counts cannot be brought by his executor, c. And this 
ze the firſt. appears by The Terms of the Fitzherbert and Strathem, 
þ-5 JR any in title Fourneys Accounts. If the defendant dies, there the 
And muſt im- plainti may purſue a writ by journeys accounts againſt his 
— — executors,” &c.; or if there are two plaintiffs, and one of 


Com. ubifu 
A clauſum 


— Mill. 3. (See before. 283.] A genera |' executor brought 
dees that f. 2 writ by journeys accounts upon a writ brought by the ex- 
Sate abe. t) ecutor durante mineritate, and adjudged that the ſaid writ was 
the aQ bf God, if the aQlon to which-ſoch plea is put in wes commenced within 2 1 
ume after the abatement... Semb, g. Str, 907 A year is tesſonable tie, Semb. ccc. 

. A clauſum fregit may be the commencement of an actien of aſſumplits R. cont - poſt. 1. 
Ito. Sed vide Bl: 924. 3 Wil, 460. Ip. C. B. 26. Ed. 478. If it is returned and * 
But the court will got wpar demutrer preſume it to have been teturned -. Vide poſt, 380. or 
tinsed. cc. Salk. 420. bl. 2. poſts 701. Vide Str. 734+ | | - 
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well brought. And he Haid, that be was then of the ſame Kibar 


opinion; but he never was aſhamed to retract his opinien, Hzvwass. 


when he is convinced upon better reaſon ; and for this reaſon 
he declared that he thought the ſaid judgment was not main- 


tainable upon the rgaſons upon which it was given, viz. that 


an executor may have a writ by journies accounts upon a 
writ abated, brought by the executor durante minoritate z 
but the judgment was notwithſtanding well given ypon 
other reaſons. But in no caſe can a writ of journies ac- 
counts be, but by the ſame plaintiffs, or ſome of them who 
were plaintiffs in the formet writ. And to ſay, that the ge- 
neral executor, and the executor durante minoritate, were as 
one perſon in the office, is to ſtrain the point too far ; for it 
muſt be the ſame plaintiff, not only by repreſentation, but 
by name; for the ſecond writ. is a continuance of the firſt, 
which cannot be but by the ſame perſon, not only in repre- 
ſentation, or in reſpect of their office, but ſtrictly and truly 
the ſame perſon. 2. In this caſe the writ cannot be by jour» 
nies accounts, becauſe the former writ ought to be conti- 
nuing in court and returned. Fitzh. Fournies Accounts, 22. 
Raft, Entr. 417. 1: H. 6. 34- For the writ is not in 
court before it is returned, but in this caſe it does not ap- 
pear that the firſt writ. was returned. 3. In this caſe the 
firſt writ was a clanſum fregit, which writ is not maintain- 
able, nor can be continued againſt, executors ; and the ſe- 
cond writ ought always to be the ſame with the firſt, and 
uſually they were entered upon the fame roll, and both to- 
gether made only one record. 4. In this caſe there is no- 
thing of journies accounts before us, for the ſecond writ, is 
not ſaid to be brought per dietas computatar, as all the prece- 
dents are ; though the meaning of the ſaid words he did not 
well apprehend. The word dieta ſignifies a day's journey, 
and the beſt account of the word is given by Selden, —— 
that the chancery being a moveable court, and following the 
king's court, and the writs being to be purchaſed out of the 


ſaid court ; the party who purchaſed the ſecond writ ought. 


to have applied to the king's court as haſtily (that he migh 

obtain the ſecond writ) as the diſtance of the place woul 

allow, accounting twenty miles for every day's journeys; 
and for this reaſon. he was to ſhew in the ſecond writ, that 
he had purchaſed his ſecond writ as haſtily as he could, ac+ 
counting the day's journies he had to the king's court. But 
it has been urged by the counſel, that the death of the 
plaintiff, being the act of God, ſhall not do a prejudice to 
any, and the executor of ſuch perſon dying ought not to be 
9 by the teſtator's death, to loſe a writ which was 
well commenced. Anſwer, that the ſaid rule, vi. quod 


aus Dei nemini facit injuriam, admits of ſeveral exceptions, 


and it will prejudice the party in divers.caſes, The ſtatute 
＋ @ſpartatis, G. is an inſtance; for at common law 
ore the {aid ſtatute made, by the act of God executors 
were ptejudiced in guare impeditsz, and in all actions and 
Vol, I. 4 0 FFH g N caſes 
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* cording to ſuch intent; and where the words are ſilent, 3 
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caſes where damages only are recoverable, which ariſe :# 
delicto, unleſs in cafes which ariſe upon deeds or contracts. 
A pawn is (a) not redeemable after the death of the pawnor, 
In appeal the next heir dies after the appeal bfought, the 
(5) appeal is loſt. And for this reaſon the ſaid rule will not 
ſapport'this writ by journeys accounts. But that which is 
ſaid by Cake, 6 Rep. 10. b. Spencer's caſe, is law; that an 
executor, Ic. ſhall not have a writ by journeys accounts, 
But though this writ is not good to continue the former, 
and by ſuch means to avcid the ſtatute of limitations; yet 
the plaintiff here ought to recover notwithſtanding the (aid 
ſtatute pleaded, For the ſtatute is, that actions upon the caſes, 
Ec. ſhall be ſued within the fix years, &c. and for this reaſon, 
where an action is tued within the fix yexrs, that ſeems to 
be excepted out of the words of the ſtatute j and that if an 
action is ſued within the ſaid time, the party is out of the 
purview of the act, and at liberty to proſecute the ſaid ac- 
tion, or to ſue another action at any time not reſtrained or 
limited by the ſtatute, And in this caſe an action was com- 
menced within the fix years: Though the former was 2 
writ of clauſum fregit, and this is an aſſumpſit, yet by the 
courſe of the court it is the ſame action, the clauſum fregit 
being a general writ, upon which a man may declare in any 
other perſonal action, as @ latitat in the king's bench. And 
therefore the ſtatute is ſatisfied in this caſe by the ſuing of 
the clauſum fregit, and the plaintiff thereby ſet at liberty out 
of the reſtraint of the ſaid ſtatute. And if a copyholder has 
licence to make a leaſe, bis leſſee may make an under leaſe, 
for by the licence it is exempt from-the cuſtom of the ma- 
nor. 1 Roll. Abr. 508, pl. 14. 6 Vin. 120. pl. 5. But though 
by the ſuing of an action the party ſeems to be ſet at liberty, 
without any reftraint of time in which he ought to proſecute 
his action, or to bring a ne action; yet by the reaſon of 
the ſtatute he ought to be Weſtrained to ſome reaſonadle 
time. For the ſtatute being made for ſettling ſome time 
for the bringing of actions, it ought to be expounded ac 


reaſonable time by conſtruction ought to be made. But it 
is difficult in this caſe to ſettle in what time an action 
be brought, where another action hath. been comme 
within the fix years. But it ſeems to me, a year ought to be 
a reaſonable time; for it is the time in which the law de- 
lights, as may be inſtanced in many eaſes. Co. Litt. 254 
2 Inft. 446. Plowd. 353. Siowell and Zouche's caſe, For 
though the ſtatute binds the right of the party, and therefore 
©ught to be taken ſtrictly, yet the party ſhall be __ 
ſome reafonable time, and # year being the time which 

law in many cafes adjudged- reaſonable, (ſee 2 Kb. 704 
therefore, in his opinion, if a writ be brought within 5 
years, although it be diſcontinued by death, &c. and = 
years expire yet the tue of limitations will not be 3 — 
if notti er on ds commenced: in- reaſonable we © 
year ua. be ſaid a reaſonable time. Objections. * 
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this caſe the former writ was ſued more than five years ago, inzur 
and it does not appear that the former writ was ever return- 
ed, or that any thing has been done for more than five years. 
Anſwer. That a writ being ſhewn to be ſued out, it ſhall 
be intended to be returned, and alſo to be continued, if the 
contrary be not-hewn by the defendant. For the diſconti- 
nuance or failing of any proceſs ſhall not be intended with- 
out being ſhewn. And it is not neceſſary to ſhew all the 
continuances, for that would make the replication too pro- 
lix ; and if the continuances ſhould be pleaded,” they ought 
to be pleaded every one particularly, and debito modo continuat. 
would not be ſufficient. And in Every and Carter's cafe, 2 
Ventr. 254. the continuances were not pleaded. And Stile, 
401. reſolved there, that the continuances need not be plead- 
ed, and that the bringing of the action prevents the ſtatute 
of limitations. 1 Sid. 228. was cited. Judgment for the 
plaintiff, Ex relatione ri Place. Afterwards error was Intr. Hil. 11 
brought upon this judgment in B. R. and after argument at N B. K. 
bar twice, the judgment was reverſed; becauſe the continu- 222 
ances of the writ were not pleaded, and it was not ſaid that 

the writ was undetermined. Mich. 13 Will. 3. B. R. 1yor. 


. 
Hz Yv Wai. 


And upon error brought in parliament the judgment of the 


king's bench was affirmed, Friday the firſt of May, 1 Annoe 
reginae, 1702, upon the ſame point of not having entered 
the continuances, Cc. 


Churchwardens of Market Boſworth ver/. The 
ReRor of Market Boſworth. | 


| HE plaintiffs libel againſt the defendant in the arch- n girituat 
deacon's court of Leicefler, that there was time where- court cannot wy | 
» &c. and is a chapel of eaſe within the ſame pariſh; and d xiftence 
that the rector of the ſaid pariſh for time whereof, &c. hath 1 Nell. Abr. 
repaired and ought to repair the chancel of the ſaid chapel ; 307 18 Vin. 15, 
and that the chancel being out of repair, the defendant be- 18 Pt: 1h, 19 
ing rector hath not repaired it. The defendant in the ſaid ace. pot. 578. 
court denied the cuſtom, And a decree was made for the H. K. 08 
defendant, that there was no ſuch cuſtom. And cofts were > ey o. 
taxed there for the defendant. And Wright king's ſerjeant 10. Ed. 1980. 
moved for a prohibition. And (by him) it ought to be 79% 4. f. 594+ 
granted, becauſe it appears, that the libel is upon a cuſtom, . 
which the defendant has denied; and it may be the queſtion a coftoms what 


was in the ſpiritual court, cuſtom or not, which is not e common 


triable there, but at common law. And then this appear- — 


ing upon the libel, that the court has not juriſdiction, a D. 4e. 2 Roll, 


prohibition may be granted after ſentence, But all the court Fi 327 pl. 15 
8 For (by the chief juſtice) the reaſon for which the 19. Semb. «cc. 


piritual court ought not to try cuſtoms is, becauſe they have Com. Probibi- 


different notions of cuſtoms, as to the time which creates 2 A 


them, ſrom thoſe that the common law hath. For in ſome 4. 8 


caſes the uſage of ten years; in ſome twenty, in ſome thirty Therefore s de- 
years, makes a cuſtom in ie ſpiritual court pda — eree againſt the 


exiflence of a 
cutom can be no ground for a xrohibition. 


Ffa common 
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Nr common law it muſt be time whereof, Cc. And therefore 
or Et" fince there is ſo much difference between the laws, the com- 
„„ mon law will not permit that court to adjudge upon cul- 
3 toms; by which in many caſes the inheritances of perſons 
won ru. may be bound, But in this caſe that reaſon fails, for the 
ſpiritual court is ſo far from adjudging that there is any ſuch 
cuſtom which the common law allows, that they have ad- 
Judgeds that there has not been any cuſtom allowed by their 
aw, which allows a. leſs time than the common law, to 
make a cuſtom. And-the plaintiffs having grounded their 
libel upon a cuſtom, which was well grounded, if the cuſ- 
(«) Vide poſt. tom had not been denied (for libels there may be upon (a) 
378. cuſtoms) ; but the cuſtom being denied, and found no cuſ- 
5 : tam, it is not reaſon to prohibit the court in executing their 
ſentence againſt the, plaintiffs. For the deſign of the mo- 
tion for a prohibition, is only to excuſe the plaintiffs from 
coſts. . And there is no reaſon but that they ought to pay 
them, ſince it appears, that they have vexed the deſendant 
without cauſe. And therefore a prohibition was denied. 


Nicolas adminiſtrator Wildborn verſ. Killigrew. 


Where an exe- INH E plaintiff brought inidebitatus aſſumpſit againſt the 
' _ I defendant, and declared for ſo much money due to 


with his tea. the inteſtate, paid to the defendant after the death of the 
tor, though he inteſtate, to the uſe of the plaintiff his adminiſtrator. The 
forages. plaintiff was nonſuit. And whether he ſhould pay coſts or 
38 ** not, was the queſtion. And it was urged for the defend- 
Where upon a ant, that he ought to pay colts, inaſmuch as the action be- 
— "her ing brought for money received to his uſe after the death of 
er arifing by the inteſtate, the naming of himſelf adminiſtrator is ſurpluſage 
legal 2 and to no purpoſe, for he might have brought the action in 
teftator'odeath, his own name ; and where a man may have an action in his 
he all. Vide Own name, though he brings it as executor or adminiſtra- 
1 . tor, if it be found againſt bim, he muſt pay coſts, as batb 
13.84. Ed. p. been frequently ſettled, not only in this court, but alſo in 
94- and poſt, the king's bench. Birch ſerjeant for the plaintiff, that he 
; Tf « mnilitary ought not to pay coſts in this caſe; for he could not have 
officer dies, and brought the action without naming himſelf adminiſtrator; for 
the agent to the caſe was, that the inteſtate was a ſoldier in a regiment 
afterwards re. Of Which the defendant was colonel, and died having arrea's 
ceives the ar- Of his pay due to him from his majeſty, and the plaintiff took 
4 1 * * adminiſtration, and afterwards the money was paid to! 
.executor of rhe hands of the defendant, to diſcharge the arrears of the te- 
officer may e- giment; and for the inteſtate's ſhare of the ſaid money upon 
2 *. account of his arrears, the action is brought. But it co" 
ion for money not have been brought otherwiſe than as adminiſtrator, lot 
had and received i: his own name. Vide poſt. 1215. , 82. Oo 
„Note: The rule hath-conftantly been, that where kn-executor or adminiftrator can bring üb. 
Action in his owa tight, and yet brings it in qua executor, dec. there if he fails be hall f= 
coſts ; but if he could got bring the adios otherwiſe than gustenus executor, he. fa 
be thall not pay coſts, 6 Mod. g1. 1$1. Str. 682. Str. rtos Creeke v. Pitcairne, 1 Barnes 
1 Lane, Com. 165. poll 1413 + Barges; 106. Bligh v. Cope, —_ 110 
* nene 0 # 3 5 24 een 8 


— 
— 2 I 
- * 


Hil. Term ꝛ:0 Will 3. 437 


otherwiſe the plaintiff could not make title to it; for if he Nicotas 
had brought the action in his own name, not as admini- 1 
ſtrator, he could not have recovered. Treby chief juſtice, 

The plaintiff has declared of ſo much money received to his 

own uſe after the death of the inteſtate, and therefore the 

naming himſelf adminiſtrator, is not to any purpoſe ; and 

we ought to take the caſe, as it is upon the declaration. 

And by him and Pawell juſtice, if J. be indebted to the 

inteſtate before his death, and after his death A. pays the 

ſaid debt to B. by direction of the adminiſtrator, there the 
adminiſtrator may ſue B, without naming himſelf admini- 

trator; and though he does name himſelf adminiſtrator, it 

is void, and he muſt pay coſts, if the action be found 

againſt him. Or if A. pays it to B. to the uſe of the ad- 

miniſtrator without his direction, yet the adminiſtrator 

may have an action againſt B. in his own name, and he 

ſhall pay coſts. But in ſuch caſe he hath election, to bring 

3n action againſt B. or A. the firſt debtor ; and if he 

brings it againſt 4 it muſt be as adminiſtrator, and he ſhall 

not pay colts, For in all cafes where an executor or 
adminiſtrator ſues for a debt or other thing belonging to the 

teſtator, &c, and grounds his action upon the ſame con- 

tract that was to the teſtator; he ſhall not pay coſts if he 

fail in the ſuit: but if he grounds his action upon a contract 

expreſſed, or by implication and operation of law, which 

accrues to him after the death of the teſtator ; there the 

action lies in his own name, and the naming him executor, 

Sc. is void, and he ſhall pay coſts. And in this caſe theſe 

two judges were of opinion, that the money being paid to 

the defendant, to diſcharge 'the arrears of the ſaid regiment, 

there being an arrear due to the plaintiff as adminiſtrator of 

the ſaid Wiliborn; the plaintiff might have indebitatus af- f 
Jumpfit againſt the defendant for ſo much money received 

to his uſe ; although no money was expreſsly paid to the 
detendant to the uſe of the plaintiff. But admitting that in 

this caſe the plaintiff ought to name himſelf adminiſtrator, 

to intitle himſelf to this money due to him and received by 
the defendant ;' the duty due to the inteſtate being altered, 

and being become a duty due from anther perſon after the 
death of the inteſtate, the plaintiff ought to pay coſts. And 
per Trehy chief juſtice, if the executor, &c. bring an action Rau nook, 
upon an | an tink 3 
pon an inſimul computaſſet with himmſelf after the death of if he fails in n 
the teſtator, he ſhall pay coſts; and yet it is for a duty due Alen * 
to the teſtator, and not altered, for the accounting with the vieh hint as 
executor does not give a new duty, but only aſcertains that executor. 

hich was due before, Sen 4043-3 69 . cont. T 

* 84M wo! Jn. | BRIE 4 15 +42 b "49 , er 

15. 


* 
— 


11 


* 5. is 08 S 4 is L945 P Kt — „* 


to have been in- 


433 Hil. Term 10 Will. z. 


Lawrence ver/. Dodwell. 
Pleadings Lutw. 734. poſt. vol. 3. 251. 


A deviſe cannot Ow ER. The defendant pleads, that the huſband 
be explained by was ſeiſed of the land in queſtion, and of other lands 
- 0957 "gg a in 4, and that he by his will deviſed the lands in 4. to the 
Lutw, 735. R. demandant for. her life, and died, and that the demandant 
8 82 entred into them by virtue of the ſaid deviſe; and avers, 
* *. that the land deviſed was deviſed to her by her huſband in 
10. D. acc. ſatisfaction of her dower. The demandant demurs. And 


alk. 224. dm. after arguments at the- bar by Levinz ſerjeant and Pawlet 


.-y Vie” Ns pa for the tenant, and 1 (2 for the demandant, 
* 8 udgment was given for the demandant by the whole court; 
1 Bro. 2. 


305%. Com. De. becauſe the averment, being of a matter out of the will, and 
viſe. N. 25, 2d not contained in it, ought not to be allowed; and that 
Ed. vol. 3. » 49- Leak and Randal's caſe, 4 Co. 4. 4. being expreſs in point, 
ub, grey wh po and always allowed for Jaw, ought not to be queſtioned at 
| his wife cannot this day. Judgment for the demandant. See Bro. Dower 

n Pepb. 188. Dyer 124. 3 Cre. 856. that in ſuch caſe 
tznded in lieu of the tenant bas no need to plead, that it was deviſed pro 

gower. 3. C. junctura. See Dyer 377. Raft. Entr, 233. J. which Powell 
K 735 juſtice agreed, Dyer 125, 220. And Powell cited the will 
25 ny of Jord chief juſtice Saunders, who deviſed: all his lands, 
Ce. Lite 36. b. which he had, or afterwards ſhould have, in Fulbom ; and 

— er Maynard was of opinion, that that deviſe was not good for 
In eqrity. Vide land there, which he had aftetwards purchaſed ; bit Hl 
— 14 36. b. and Pollegſem chief juſlices contra; but that was agreed by 
—— x devife 6 the arbitrament of Halt and Pawell, And (by bim) if in 
all go in lies this caſe any intent of the deviſor had appeared in the de- 
of Jower, if it viſe, that ite ſhould have been a bar of the demandant's 
ths with ns . dower, the deviſe ſhould have been pleaded at large, and 
the intention of the coutt would have adjudged it to be in bar of der dower, 
the huſband that Hut afterwards upon 2 bill brought in Chancery by the de- 


it hould, tho“ 


ic is not expref ſendant, being heard by the lord chancellor Somers, he was 
fed in term io of opinion, that in equity ſuch averment of the teſtator's 


bv Ang oO intent ougbt to be mitted, and that the wife in ſuch 


* El, 128. caſe ſhould not have both ber dower and the land deviſed ; 
peed ears And (45, 1 bave heard) decreed in this caſe gccardingly *. 

2 buſband intended a deviſe to his wiſe fo go in lep of dower, in an aQtion for the dawer, (a 
much of the will as is neceſſary to prove the intention caght to be pleaded at large. 

* But this decree was reverſed by Wright lord Gr Mich. 1702. a Vern, 366. 1 Bro, 
Parl. Caf. $93. which deere of reverſy] wes Rl med inthe bouſs of Jards with 30 /. coſts, 17th 
May 1717, « Bro. Parl. Caf. 591- 1 Eq. Cafes Abr. ath. Ed. p. 219, Now t The principal 
reafon of this reverſ-| of lard Somers's decree, and the affirmance of the decree of reverſal in the 
houſe of 'ords. was, thet the wiaow had brought a writ of dower in C. B. and recovered, and 
the matter had been before determined at laws and If it was & bar at all, it was & bat & 1a. 
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Wicket and Foot ver/. Cremer. 
, e. Salk. 264, Holt pu, 33 Mod, 240- 


And B. ſued an action againſt C, and recovered judg- | 
A. ment, C. brings a writ of dreve, B. dies, i 8 
it. A. ſued two ſtirt facjar's again C. and upon two niht *y the deth of 
returned he had award of execution againſt C. and took — 5 * 
his goods in execution. And now Mr. Robert Eyre moved BR. acc. — — 
to ſet aſide the execution, quia erronice emanavir, becauſe the 25%. ante 244- 
writ of error does not abate by the death of the defendant — _ 
in error, and therefore the execution of the judgment was The court will 
ſuſpended by it. And of that opinion was Hel chief juſtice, 599mm fer 
and the whole court. And the rather here, becauſe the of eee unon d. 
Hire facias's were returned gibi; fo that it appears, that the fiese upon « 
defendant had no day to plead it. But if the return had _ — * 
deen ſcire feci, it might have been otherwiſe, becauſe he had fendant war a 
3 day to plead, Upon which (2) difference © man is al- e me of the 
lowed, or diſallowed, to haye an audita querela. But in fact, 57 2 
A. need not to have ſued a ſtire ſaciut, becauſe the vdgment —— 
ſurvived to him. And a s was granted rs And brenn ought 
Holt chief juſtice, in many caſes, where 4 man may Netz. gait, 
ave an audita querela, the king's bench will relieve upon ged. 1205: 10 
motion ; but if the ground of the audita querelq be a releaſe, „ 


or other matter of fat, it may be kesſondble to put im tc bed the merit 
ape” we do le 
his eudita querels, becauſe the plaintiff may 416. 9 — our 


ft. Vide pen. 445. If one of feveral plaindilhs « 2 
. 4; . 
» lire ſatjay ighe out execution, Leap nn err 


Vide 
AQ. F Vide z3/Mag 584. 1090, 
fs Rex 
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Rex verſ. Harris. 
8. C. Salk. 260. , 
Juſtices cannot P ER Hoſt chief juſtice, a man jndited of forcible entry 


— execu- may hinder the juſtices from awarding execution, either 


— 1 by traverſing the force (though the books heretofore have 
forcible entry, been pro and con as to that opinion) or by plea of poſſeſſion 


if the defendant of three years, 17 means Holt,” being then counſel, 


— uſed in the "caſe Sf Sis obert Atkins and the lord Brounker, 
x Sid. 287. in an indictment for forcible entry concerning St. Catherine's 
D. ccc. Salk. Fofoizal, removed by certiorari into the king's bench. 


1 oa e EO p 32 Blix. ©; 11. f 3. 2 Bac 


\ 
M 
Paſch. 10 „nn 60. | 
= 15. 4. * - Ghales 0 $eignoret. 


Rot. 158. 


If « man cove- F NOVENANT upon articles of agreement. The 
nants to accept intiff declares, that it was Covenanted and agreed 
. or between him and the defendant, that be in conſideration of 
_ r up twenty — far defendant to him then paid, ſhould 
on or before a transfer ta the ndant before or upon the nineteenth of 
porticular £31-'* November 169 5. 1000 J. of bank-ſtock; and that the de- 


no excuſe for 


him that the _—— covenanted with the plaintiff to accept it, upon no- 
N bn mare . F. three.days, and to pay to the plaintiff for it 9400. 
| — | the plaintiff averg, that no bank-ſtock is transfer- 
theday on which! ab by w, but in the office ol the bank of England, in the 
| he ese Mak.) peel gnce . 0 both the parties; and that he gave three days 
Kod for 0 95 the defend; that he would. transfer to him the 
money be co hanke Rok; in the, office,of the bank the nineteenth of M- 
28 * chat be attended: there the whole day, ta have 
— of — transferred 75 8 ebe; that the defendant did not come to ic · 
_ ticular act, it he cept, it he b brings this action ſor the 9401, &c. 
bebe li, We The Eu: * aft of, the articles. pleads, that the 
«1A — 1 zinziß nor, none e had any 978 any bank- 


2 . Kl. The monk, Wy) "oe whole of November, ts, The ou 


The courts. | mufs. court was of opinion, that 


cannot — A. Was 4 becauſe augh the plaintiff had not any 
— 5 — 9 7 7 ns upon the ei 179 of November, yet if be had 


"the i}. the, nineteenth, he might. have performed. the contract 
hank an he Ty ths maſt for, ie bee, 5 *. that he ſhould | 
be transfer any particu ar 100. of bank - ſtock which " 

fats. ts ad ty the 9 if Wee but ny _ 
s £81.24 But theo the whole [ „ 1. 4 bat is action 
I 2657 © will not Nis for * 2 plaintiff in wis gt becauſe it appears 
1 vil the P laiptiff | as not r without transfer 
0 the defendant, the defendant 5 is not. Va to pay the 
0% - eee . 70 
12K ä j 1114 
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1 Med: 266. Otway v. Heldips. But the matter in the de- Snare 
claration might have been a good excuſe for the plaintiff, if * 
the defendant had ſued him for not transferring the bank- 

ſtock : or the plaintiff might have aſſigied his breach in the 
non-acceptance of the ſtock by the defendant. 2. The court 

held, that it did not appear to the court but that the bank- 

ſtock was trans ſerrable at another place than at the office of 

the bank; for though the act ſays, that no transfer ſhall 

be but as the king ſhall appoint, and the king has appointed 

it to be at the office of the bank, and not in any other place; 

yet that ought to bave been pleaded, or otherwiſe the court 

cannot take notice of it; and therefore notwithſtanding. 

any thing that appears here to the contrary, the transfer 

might have been in any other place; and then a tender 
qught to have been made to the perſon. Sir Bartholomew n 
Shower and Mr, Northey argued for the plaintiff; Darnalf oo + 
and Wright, king's ſerjeants, for the defendant. Judgment 

. for the defendant. | I BE as 


| en Dart verſ. Hall. | 2 21 i J 
N „e öl id a To ole 2 7700 ln 

4 | 8. C. 13 Mod. 2434 Holt, 6... : | 

R. Carthew moved for a n to be directed to 

, to rr uit againſt Dart for tithes of 
an old mill, viz. for every tenth toll diſh, upon a ſuggeſtion * 
2 it was an (a) old mill. But per Holt chief juſtice, the (=) Vide 9 Ed. 

laintiff ought in his ſuggeſtion to lay a preſcription in non Rund. 2 

decimando, and alſo bring an affidavit to the court of the 123. 24 
truth of the fact. And ſo it was done upon debate in the Ecclefatical 
time of Hale chief juſtioes borybi Hughes and the lord viſ- . 1d. Ea. cal 
Count Her ord, Winch. Mr. 2. l. 1. Brown 6. 
Nicholſon. 7 1 818 90k — 85 75 n 


Hs 9 be Bibategys 21:5! e TH y 
wins wks AGE ver. Lugg. res R 


8. C. Salk, 592, 22 Mod. 236. 


” a# 
«. © & ® . 


T was decreed by commiſſioners delegates,. of whom Marriage and 
[ Treby, chief juſtice of the common pleas e e 12 
the laſt term, that where A. had made bis will, and thereb — read 
deviſed all his perſonal eſtate to B. and C. and afterwares A. ien of a will 
married D. and had by D, ſeveral children, and then died, 2 eren. 
without having taken apy notice of this will, that this mar- Wms. 304. 
riage of J. with D. amounted to a revocation of this will, Bar. 2472. 
but that it was only a preſumptive revocation'; and there- — i 
ſore if by any expreſſion, or any other means, it had appear- Doug). 30. and 
ed that the intent of A. was that this will ſhould continue in *''* * Show - 
force, the marriage would not have been a revocation of it. Rr! — 
And the ſentence in the ſpixitual court was affirmed. I dive revocation 
relatione m'ri Cheftyre, ; ny R. u 
f / raren. ann 1 ah... 
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The Governor and Company of the Bank of 


England ver/, Newman. 
Wedneſday, May 3. 
. c. 12 Mode 244. 
vifcauntee YE LL A MY ſigned a bill to Nawman or bear. 
2 bill payable B er. came to the 4 England, and aſked 
* 


25 maintaig took the bill, and gave him fo much money, allowin 
ecfues main much for diſcount. ; After that the bank —4 1 
Nang Of Bellamy ;, and afterwards Gy ſend a man to demand the 
to money due upon this bill of Bellamy; and a demand was 
be 2d- made of Bellany's ſervant, who did not pay the money. And 
1 afterwards Bell, , and the bank Newman for the 
the money which he had received of them for this bill, as for 
ſo much money lent by them. And upon the grneral iſſue 
744. pleaded, it ＋ apr before Hah chief juſtice in Londen 
. acc. pot. the fitting after the laſt term, the verdi4 was ſar the plain- 
. Vide tiff againft his opinion, And now a new trial was — 
ley, 14- 17. becauſe this was a plain ſale of the bill. For per Halt chi 
juſtice, if a man has a bill payable to him or bearer, and he 
carb delivers it over for maney received, without indorſement of 
„. acc, it, this is à plain ſale of the bill, and he who ſells it does 
* *. nat become a new ſecurity. But if he bad indorſed it, he 
8 had become new 2 then * been __ 
| an the indorſement. upon 4 gew trial the jury 
far the plaintifs arp , 
- Rex verſ. Flint. 
| 8. C. Salk. 687, 14 Mod. 242+ 
HE defendant was indicted, for that, that he being 
n communis pitar fold fex collyros debituen pondus minine 
Palton, . content. And upon demurrer to this, judgment was, that 


the defendant exenereatur ; becauſe the ind nt is too yn- 
| certain, for it does nat appear to the court to be an offence. 


Mr. Nerthey for the king cited the opinion of Rell. Shi 196, 
Anonymous, 
r 3. C. cit, alk. 553, 
1 o Ly chief juſtice denied to grant a prebibition to the 
bo wag FI dainty coor, open » tary hen, thas they there 16 
en" fuſed to give to the party ſoed there a copy of the libel ; be- 
the copy of cauſe the fo) ſtatute extends anly to eccleſiaſtical courts, 
. F. W 


n, „ 6 en Win 


f 
j 


: 
f 


LI 


1 


> 
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White ver/. Eldridge and bis Wife. 


RES PASS againſt huſband and wife, Upon not . —_ 

guilty pleaded, verdict for the plaintiff, And now Sir gui. 421. 4 
Francis Winnington moved in arreſt wo ge og that the Lev. 145. Keb. 
wife could not be charged for the treſpaſs of the huſband, no $4 — 
more than they can be charged ſor the converſion of goods pl. 32. Leon. 


ad uſum igſorum. But the court over ruled the exception. 313 # = 
| Rex ver/. Cole. 
Guildball, May 20. 


he was an infant at the time of the debts contracted, and K Temp 
therefore could not be a bankrupt. And of this opinion was ark, 246, 
Halt chief juflice. For (by him) though the debts of an in- £ 
fant are only voidable by him at his election; yet no man 
can be a bankrupt for debts which be is not obliged to pay. 
And the defendant therefore was acquitted. 


Lambert ver/. Oakes, 
Guildhall, May 20. 


$. C. Salk. 127. 12 Mod. 244. Holt, 119, 


this blank bill to Lombert, viz, by the writing of his name 95 Gas 
only, upon diſcount; and thereſore it was urged by Mr. vill became peye 


Northey, that this was a plain fale of the bill, and the in- *bje- Vide 
dorſement ſhall nat ſubject the indorſer to an action, becauſe 2 
the bill eannot be ſold, to vntitle the vendee to take the be- in blank made 
neſit of it, withaut indorſement; and the practice among 2" leg » bill 
merchants is ſo, Ber Helt & contra. For their practies 2 nl 
cannat alter the law, And the indorſement, though upon dee, H. i to 
diſcount, will (ubje&t the indorſor to an aQion ; becauſe it gde e the 
1s 2 conditiona warranty of the bill, and makes a new con- Ten 
— —_— onde r whom it was drawn does not _ DT 
? er * m . . | . ry 

„ — —— 1 


J what eb. ace, Salk. 126. pl. 4. 129 
230. ple ug, Bete, r indo ſr of «Ville fad ns nat prove the ang o 


wer. | 
(s) In Salk, 32 Mod. and Holt abi fuprs, this is ted to have been s bill; but that 
cee otherwiſe. Vide Bayley, 


could 
$4, . oye hevn\ the "was, hoogeto ven y WY they 
b 


6 
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Lunar blank to B. he thereby puts it in the power of B. to over. 

— write what B. pleaſes. 4. If the indorſee does not demand 
the money payable by the bill, of the perſon upon whom it 
is drawn, in convenient time, and afterwards he fails, the 
indorſot is not liable. 5. If the action be brought againſt 
the indorſor, it is not neceſſary to prove the hand of the 
_ drawer ; for though it be forged, the indorſor is liable. 


Oarzs, | 


Todd ver/. Stokes, a Parſon who lived at 
Chicheſler. | 


D ai, May 4. 
I! huſbend and HE plaintiff being an apothecary brought an aQion 
| 1 - againft the defendant for medicines for the defendant's 
former binds &c, Upon non affumpſit pleaded, upon the trial it was 
himſelf ro al- proved, that the defendant and his 'wife, opon diſcontent 
Grate wan. conceived between them, had been ſeparated by conſent for 
—— five years 3. and chat upon the ſeparation the defendant fign- 
not 4a debt d ed articles to certain truftees, by which he obliged bimſelf 
— to allow his wiſe twenty pounds a year; which he had done 
may eren 
after the ſeya· accordingly ever after; that the plaintiff, when he accom- 
1 modated the defendint's wife with theſe medicines, did not 
C. Salx. 116. know that ſhe was à married woman, Ge. And it was ru- 


22 Mod. 24. led by Holt chief juſtice, that the defendant was not bound 
4 — to pay the plaintiff's bill. For though the plaintiff had not 
4 


perſonal notice of their ſeparation, and though it was not 
2 general reputation in London, where the plaintiff lived, 
4 8. that the defendant, and his wiſe were ſeparated, yet ſince it 


t my „lived, and that for five years paſt, it was enough to exempt 
ally, the defendant's wife from being capable, to charge the de- 
2 he ts. 8. fendant, though for neceſſaries,. But if the wiſe had come 
He . immediately, from her huſband after the ſeparation, before it 
A 2609s could have been publicly and generally known, and had ta- 
ation lache ken up neceſſaries upon credit, the huſband would have been 
L. gr or liable, And therefore in this caſe the plaintiff was nonſuit. 
ſufficient, ch Note, it was ruled by Hol chief juſtice at Excter Lent 


8 upon credit, if he turns ber away, 8. 0. 12 Mod. 264 R. ace. Str. 1214. D+ 
acc. pot. 8. C. 12 Mod, 244- K+ acc. Str. $75. D. cc. 


did not know of the elopement. | 6 Mod, 171. Salk. 139. Pl. 13 4 
huſband is not lor neceſſacies furniſhed his wife by a tradeiman whom be bas warned 
not to her. D. acc, pot. 1006, Sed vide Sf. 1244- nor by any perſon, after 2 genera! 6. 
tice to the world not to truſt ber. 5. C. 4 Mod. 244+ Sed vide Str. 1314. 3 


C, 14 Mod was the general reputation in the place where the defendant 
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not liable. If the wife tells her buſband, that ſhe will Too» 
ſuch a thing, which is neceſſary, and the huſband tells A 

her, that he will not allow it, and forbids the tradeſman 

to give his wife credit for it, and afterwards the wife takes 

up that thing of the ſame tradeſman upon credit given her 

by him ; the huſband is not liable, It is ſufficient for the 

huſband to give general notice, that people do not give cre» 

dit to his wife. | 


Dodd ver/. Beckmen and Carman, 


B ECK MAN being arreſted at the ſuit of Dodd, put in, | 
bail to the action. And afterwards Dodd obtained „t en motlen 
judgment againſt Beckman. And after a capias ad ſatigſa- ſer afide an 
ciendum ſued againſt Beckman, and non g inventus returned 1 
upon it, Dodd ſued two ſcire faciar's againſt Carman as bail uon « feire fa- 
of Beckman in the aforeſaid ſuit. And after two nichils re- clas, though 
turned, and judgment againſt the bail, he took the goods 9 4 des dne 
of Carman in execution. And now Mr. Northey moved, of the award ig 
that Carman might have his goods out of the ſheriff's norant of the 
hands, and that a vacar ſhquld be made of the judgment, aut 
upon affidavit, that Carman was not at London all the day in caſe are clear. 
which the bail was ſuppoſed to enter into the recognizance, e ante 439- 
and therefore that he was perſonated, and for this reaſon 
that all ought to be ſet aſide, And for this he relied upon 
Cro, Fac. 256, Cotton's caſe, Upon which the court re- 
ferred it to the maſter to be examined, who reported the 
fact to be thus, viz. That Beckman being arreſted at the 
ſuit of Dodd, gave a bail-bond to the ſheriff, to appear at 
the return of the writ, And at the return of the writ be 
put in bail before Mr. juſtice Rokeby, to which not bein 
ſufficient, Dodd's excepted ; and for want of juſ- 
tification of this bail, or o putting in of better bail, obtained 
an aſſignment of the bail-bond ; upon which Beckman came 
to Dodd's attorney, and told him, that be would put in 
Carman as additional bail, Afterwards Dodd's attorney 
went to ſearch in the judge's book, and there he found 
Carman added to the bail-piece. And then he proceeded 
regularly in obtaining judgment againſt Beckman, and after- 
wards judgment againſt Carman, and in taking theſe goods 
of Carman in execution. The maſter reported alſo, that 
at the day when Carman is ſuppoſed to have been before the 
Judge, and become bail for Beckmam, he was at Canter- 
bury, as appears by an affidavit made to that purpoſe by 
Carman's ſervant, But farther, that Carman had been bail 
for Beckman in two actious in the common pleas before Mr. 
* Blencowe, within five or fix days after the time that 

is ſuppoſed to have been entred as bail in Mr. juſtice 

$ book in this caſe, and that Beckman was bound in 

a bond with Carman for Carman's debt about the ſame time, 
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Doss or à very little time after; and that Beekman was inſolvent, 
Brexean aud gone beyond ſen. Upon which the court refuſed to 
and difcharge the proceedings againſt the bail, but diſcharged 
Carnar. the rule of reference. See 3 Keb. 694. 1 Vent. 301. T. Fones 
64. Beafley's caſe. 1 Yentr. 49. Paris's caſe, Palm. 197. 
un v. Aileyn.” 19 H. 6. 44. 21 Fac. 1. c. 26. 46 5 
W. & M. c. 4. Sir Bartholomew Shower and myſelf coun- 

ſel for Dodd. 


Grimes ver/. Lovel. 
8. C. 1 Mod. 242. Holt 593. 


aperfon A LIBE L was preferred in the eccleſiaſtical court for 
has the French ſcandalous words, viz. ** You are a'damned bitch, 


R pocky whore; and if you have not the itch you 
Ea A And Mr. Mulſ moved for a prohibition, 


dn the caſe for becauſe” an aQion lies at common law. And be put this 
| .. difference, where the word pox is joined with other words 
vol. 1. P. 384. fo that it cannot be underſtood but of the French pox, there 
2 Tho pos Gai the action lies. And he cited Cre. Elia. 2. Which Holt 
denn che French Chief juſtice agreed, and ſaid, that the joining it with the 
pox, where it is word whore would make it be pnderſtood of the French pox, 
nde ee Which is actionable. And he cited a caſe where the words 
the party ſpoken were; He got the pox by a yellow haired wench in 
of with tornica- Moorfields ; and they were held 2Gionable. And a probi- 
| tion. Vibe dition was granted. 

Com. ubi ſupra. 1 

A man cannot ſue in the ſpiritual court on account of words which are aQtionable at law. R. 


ante acc. 212. and ſee Com. Prohibition O. 14+. 24 ed, vol. 4. P. 507. 308. 


Rigden ver/. Hedges. 

$. C. but not enactiy 8. P. 12 Mod. 246. 

F a ſhip be arreſted by proceſs out of the admiralty court, 

for a matter arifing within their juriſdiction ; though ſhe 

refcued at land, the conefance of the reſcue belongs to 

_ admiralty ; otherwiſe not. Per Holt chief juſtice. See 
1 Yentr. 1. : | LE er a 


Y Holt chief juſtice. If the difringas be returnable 

at a day within the term, judgment may be entred on 

5 the crown fide, though there be not four days remaining. 

But four days ought to be given, if there arc ſo man). 

In the caſe of Knox and Levaree, who were tried for a mil- 

demeanor tbree Jays before the end of the term in the time 

of lord chief juſtice Scroggs, Sir Samiel Aftrey certified, 

that judgment could not be entred ; but upon conference 

between Sir William Jones, then attorney general, and the 

chief juſtice, it was ſettled, that the ancient practice of the 

court was according to the difference before, and that it was 

| miſreported; and judgment was entred agaioſt them. Ee 
 relatione mri Facoh. 5 . 

4 . The 
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The Biſhop of St. David's ver/. Lucy. 
4 8. C. 12 Mod. 23. 


LIT promoted a ſuit 2x is, Nc. before the atch- An archblhop 
| ©- biſhop of y againſt the biſhop of Se. Dovid's Nr e of 
upon ſeveral articles for ſimony and other offences. Fo biſhops to apptat « 


which articles Dr. mat Watſon the biſhop of St. David's in any part of 
. his province bes 


put in his anſwer. And proof being offered on the part of fore either bim, 
the promoter the biſhop appealed to commiſſioners delegates. S. C. Salk. 734. 
And pending the appeal he moved in the king's bench for 3 54k. 90. 

a prohibition, upon a ſuggeſtion, that the matters con- —— ho 
tained in the articles wete of temporal conuſance, c. And nid them with 
at the beginning Sir Bartholomew Shower argued for the — 
prohibition; that it does not appear, that the biſhop of St. cenſures for any 
David's was cited to appear in any court whereof the law offences con. 
takes notice z for the citation is, that he ſhould appear be- „h, © pins, 
fore the archbiſhop of Ganterbury, or his vicar general, in 8. C. Salk. 134. 
the hall of Lambeth houſe, to anſwer, &c. which is not any lde Com: Fre- 


court whereof the law takes notice. For the archbiſhop bas P 15g. vor 


the ſame power over his ſuffragan biſhops, as every biſhop p. 439- 
hath over the clergy of his dioceſe ; but no biſkew can — eee 
the clergy befor imſelf, but in his court. And therefore thcir ddt os 
the citation ought to have been here, to appear in the Diers. 3. C. 
Arches, or ſome other court of the archbiſhop, &c. But 4 
to this it was anſwered by Wright king's ſerjeant, that with- thing done ms 
out doubt (a) the archbiſhop had juriſdition over all the Ria #2 vificer, 
clergy, as well biſhops as others, within this province. And 418. vi ae, 
for that he cited the caſe of Dr. Wood, biſhop of Litchfield 8. and the caſes 
and Coventry, who in the year 1687 was ſuſpended by arch- — 
biſhop Sancreft for dilapidations, and the profits of the biſhop- frag, s 
rick were ſequeſtered, and the epiſcopal palace was rebuilt liviog be holds 
out of them; and he died under that ſequeſtration, He n nende 
ited allo the caſe of Marmadute Middleton biſhop of St. comrey ts « 
David's, who upon the eight of May in the year 1582 was man's duty as 
ſuſpended by the high commiMloners for miſapplieation and — 6 
_ —— 3 of Brectnoci (which is one of the crimes Carth, 434 
ch this biſhop is accuſed.) Whitgift's Regifter, 197. Hol, 651. 
And though that ſuſpenſion was "A * 2 — 5 
ſion court, yet that will make no difference 3 becauſe the r the oaths 
(5) high commiſſioners have not any new juriſdidion, or 4 7 ali 
83 than the archbiſhop, by 1 lis. c. 1. . 18. And Carth. 484. 
chief juſtice ſaidz that the admitting of that point of 4 cestrag vo 
the jar dichon to be diſputed, would be to admit the dif. f. Jae. 
puting of fundamentals, which the counſel of. the other fide Vide Com. Er. 
attempt to.ſubvert, not duly conſidering the reſpett due to 4% u. 3. 
the primate and metropolitan of England; for the arch- * 
— — — has —— doubt provincial juriſ- *þ oitng 66> | 
all des tuffragan biſhops, which he may exerciſe Foe heads 
in what place of the province it ſhall picaſe him ny and. it is * 


(s) Acc. 1 Bl. Com. 380, c, Cre J. 37. 


not 


4 - Eaſter Term 11 Will: g. 


Biſhop of St. not material to be in the Arches, no more than any other 
Davi®'s place; for the Anches is only a peculiar, conſiſting of twelve 
Leer. Pariſhes in London, exempt from the biſhop of London, 

where the archbiſhop of Canterbury exerciſes his metropoli- 

The power of tical "Juriſdiction: ;: but he is not confined to exerciſe it 

the vicar general there. And the citation is here, to appear before the arch- 

. of an archbiſhop biſhop. himſelf, or his vicar general, who is an officer of 
— — whom the law takes notice; for the vicar general in the 

that of the province is of the ſame nature as the chancellor in every 

chancellor of a particular dioceſe ; and the dean of the Arches is the vicar 


„ general of the archbiſhop in all the province. 


Then the counſel for the biſhop of St. David's urged that 


the matters contained in the articles exhibited againſt the 
biſhop before the archbiſhop were of temporal conuſance, 
and not conuſable before the archbiſhop. The firſt of 
which articles was, that the biſhop of St. David's being in- 
cumbent of the church of Berougb- green, in the county of 
Cambridge, covenanted with William Brookes for 200 guineas, 
to make him his curate, and to reſign to him his rectory, 
when he ſhould be requeſted to do it. And Sir William 
Williams, Sir Thomas Powys, Sir Bartholomew, Shower, and 
Mr. Northey argued, 1. This article imports only contract 
made by the biſhop as incumbent of the church of Berougb- 
green, and not as biſhop of St. David's; and therefore ad- 
mitting that fact to be ſmony, they ought not to bring it 
per ſaltum before the archbiſhop ; but it ſhould be begun in 
the court of the biſhop of EH, who. hath Cambridgeſhire in 
his dioceſe ; for this method will, deprive the biſhop of his 


appeal. 2. That this fact amounts only to a temporal con- 


tract, and which is not of ſpiritual conuſance 3j for no tat- 
ter is alledged in this article to be executed, which amounts 
to fimony ; for he only took money to make a curate, which 
is lawful, and the covenant to reſign was never executed z 
ſo that it could not be fimony within the 31 Eliz c. 6, be- 


cauſe there was not any reſignation in purſuance of the co- 


venant ; and it is not 2 within any of the canons 
which are in force in England. Beſides, that ſince the 31 

Elia. c. 6. ſettles fimony, it is a queſtion, how far the king's 

bench will permit the ſpiritual courts to proceed and extend 

their notion of fimony. Againſt which it was argued by the 

— ſerjeant Mrigbt and Mr. Cheſtyre, that as 

to the objection, if a biſhop makes a fimoniacal con · 

tract, it is 2 perſonal offence, in him, and contrary to bis 

3 office of biſhop, and is puniſhable by the metropolitan by 
dior the eccleſiaſtical cenſures. But if the arcbbiſh p had pro- 


cannot deprive 


a ſuffragan of « ceeded againſt the biſhop of St. David's; by depriving him 


. beneficg whith of the benefice of Bos ough-green, the objection might have 
f les within he been good z for the biſhop of the dioceſe might and vught to 
ther ſuffragan have preceeded 2gainſt him for that purpoſes and not the archs 


Wr biſbop, . But theſe proceedings are tor an offence comalitted 


bevefice, 8. P. contrary to the duty as being a biſhop,” And of this puny 


12 Mod, 238. 
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Ws the whole court. And as to the ſecond objection, they Bi%op of St, 


Dave's 


ſaid, that though this was à contract, yet it is a /imontacal ps 
contract, and then it will be examinable in the ſpititual Lucr; 
court, not whether the contract ought to be performed or 

not, but to puniſh the party by eccleſiaftical cenſures. This 

was proper before the 31 El. c. 6. and it is ſaved by the 

ſame act, ſ. 9. It is without doubt fmony, for it is a contract 

to reſign a benefice for 200/. for by the ſpiritual Jaw the | 
buying of chriſm, Cc. or (a) any other thing quae ad ſpiri- (a) Vide Cr, 


tualia ſpeclat, is ſimony. But the common law takes no no —4. _— 


tice of any /mony, but that which the ſtatute mentions z law takes no 
which ſtatute has not defined fimony in ſuch manner as to — of a, 
ſay, what ſhall be /imony, and what not, by the ſpiritual not ations © 
law. Then this fact, if it be fmony, is couuſable in the ſpi- in 3! El. c. 6, 
ritual court, as before the 31 El. c. 6. And if it be not „i- — "hs: Mod. 
mony, and the archbiſhop ſhall adjudge it /mony, that will A wrong judg- 
be good cauſe of appeal, but not of prohibition. "That /. ment in an ec- 
mony was of eecleſtaſtical conuſance before the ſtatute, is — — 
without doubt. 2 Canon of the council of Chalcedon, Gen. appeal. 8. P. 
Conc. 397. If a biſſiop or churchman commit fimony, he 1 Mod. 238. 
ſhall be degraded ; if a layman, he ſhall be anathematized. à F. R. ng 
2 Gen. Conc. 110. The taking of money for orders or in- 3 T. R. 5. 
ſtitution is in by the council of Chalcedon. And by the ev dag 4 
135 canon of the year 1603, it is fimony to take any thing, 1 Mod. 238. 
where the uſage does not warrantit; and it is imony to take D. acc. poſt.544. 
more than the uſage warrants, as more for viſitations than * K 54 
the uſage warrants. uod furt conceſſum per totam curiam. g 
And per Hott chief juſtice, ſmony is an offence by the canon 

law, of which the common law does not take notice, to pus 

niſh it; for there is not a word of fimeny in the ſtatute of 

Elizabeth, but of buying and felling. Ther it would be 

very unjuſt, if eccleſiaſtical perſons might offend againſt the 

ecclefiaftical duty in ſuch inſtances, of which the common 

law cannot take notice to puniſh them, and yet the king's 

bench ſhould prohibit the ſpiritual court from inflifting pu- 

niſhment according to their law, The clergy are ſubject to 

4 law different from that to which laymen are ſubject, fot 

they are ſubje to obey the canovs, for the (+) convocation! (5) Serhb. ace. 
of the clergy may make laws to bind all the clerks, but 3 4 42: vl. 
(c) not the lay people. And if the clergy do not conform * 8 
themſelves, it (4) will de cauſe of deprivation; Reſolved Jogs 2 Ber- 
by all the judges of England. And by ſuch authority were 22% BR. 357: 
the canons of the year 1604 made; which make finony ſo Wms. za. Vide 
grett ati offence, And the ſrid canons have been always Str. 1060, 
received, though forme queſtion has been made of the canons 

in 1640. And many of the anctent cihons ure 4s old as 


any Jaw thirwe hure arthis time. 
© Then he eoinfe? for the $ithop'of l. Dovid's fads that 
another article agaluſk ue biſhop was, that he took exceſs 
„. 
91. 1. | 0 8 3 ſive * 


2 
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ſive fees for conferring orders, inſtitutions, viſitations, H, 
and op nes that amounts to extortion, and therefore it 
is puniſhable by inditment at common law; and the rather 
becauſe they cuſtom for the fees which they ſay the 
biſhop ought to have taken, and that makes it without 
doubt conuſable at common law, becauſe the ſpiritual 
court cannot try, cuſtom or not. But to that it was an- 
ſwered by the counſel of the other fide, that theſe offences 
in the ſpiritual court, and by the canon law are ſimony; for 
orders ought to be free, as ſo it is declared by the ſtatuie 


of Elizabeth, Quod ſuit conceſſum per totam curiam. And 


B 
23. Vide fed. ought to be taken, can be extortion at common law, 


he may. 8. P. 


Then the counſel for the biſhop ſaid, that another ar- 


12 Mod. 239- ticle againſt him was, that he ordained a man, and did not 
Aim. Slk-332. adminiſter to him the oaths according to the 1 Vill. & 


334. D. ace. 
B 


i. Com. go. 


Mar. and yet certified under his epiſcopal ſeal that he bad 
ide poſt. 1588. taken the oaths, whereas he bad not taken them; which 


Procurationscan is puniſhable by the ſtatute 1 ill. & Mar. at com- 


only be ſued for 


in the ſpiritual 
courts 


{#) Vide Sid, 
217. 1 Keb, 
721. 762. 


mon law, being a breach of the ſtatute. But to that it was 
anſwered by the court, that the ſtatute has made it now 
part of the office of a biſhop, to tender the oaths upon or- 
dination: And then the metropolitan may proceed againſt 
a biſhop, if he does not obey the ſtatute in this point, fut 
proceeding contrary to his office of biſhop. As if a ſtatute 
appointed that the judges ſhould do any thing, and they te- 
fuſed ; this would be a forfeiture of their office, and a ſir 
facias would lie to repeal their patents, without previous 
conviction. | 


Then the counſel for the biſhop argued, that another 27. 
ticle agaioſt him was, that he had ordained a man undet 
age; that the biſhop made his defence and ſaid, that the 
churchwardens of — had certified to him, that 


he was of full age z to which the promoter anſwered, that 


that certificate was forged ; for the ſaid churchwardens 6d 
not certify, aud one of them could not write: ſo this article 


| imports forgery, and therefore examinable and puniſhabie 


at common law. And fince the act of uniformity has al- 
tered the Jaw, they ought to proceed upon the {id 

theſe objections, 
was this; that as to that which relates to the ofbce 


: 
: 
; 
15 
f 
Fe 


niſh (4) him as for a temporal offence, See Sir John Biſhop of st. 

 Savag''s caſe, Krikv, 194+ 4. and 5 Co. 1. Caudrey's caſe, W rr 

where upon a ſpecial verdi& found, it appeared that Caudrey loc r. 

was deprived by the high commiſſioners, for preaching 

againſt the Common Prayer; and though there was other 

puniſhment appointed by the ſtatute, and not deprivation 

until the ſecond offence j yet it was held, that they might 

proceed by their own law, and deprive him; it being againſt 

the duty of his office as a miniſter, and they having power 

to purge their body of all ſcaridalous members. And per Holt 

chief juſtice, as to cuſtomary fees, the matter of the cuſtom 

js not in queſtion, forthen they ought to have laid a poſitive 

tuſtom to take ſuch a ſum j which is not here, but only that 

he took more than the uſual fees. But if a cuſtom had The fpiritual 

been laid, it ſeemed to him, that a prohibition would not — — 

have lain z becauſe it concerns mere eccleſiaſtical perſons dm cgcessiag 

and rights; and therefore may be founded upon their eccle- eccleſiafticalper- 

ſiaſtical conſtitutions. And per Gould juſtice it appears, 4% and righs 

that the ſpiritual court has juriſdiction in caſes of extortion 

in their officers and members by 2 nfl. 586; where a bill 

is ſaid to have been paſſed, 3 K. 2. to enable juſtices of 

peace to inquire of extortions in the biſhops and their offi- 

cers ; and the biſhops made proteſtations of their ancient 

tights, Wc. And the caſe in I Lev. 138. I Sid. 217. 1 Lb. 

721. 762, Smallibrook v. Slader, warrants the diſtinction taken 

before by the court, And (by bim) in caſe of perjury, if it Perjury commit. 

be committed in u cauſe of which the ſpiritual court has 6e f, i 

conuſance, as matrimony, &c. they ſhall proceed in the able the. B. 

rv wg court — pon it z otherwi _ it is commit- on 8 39+ 
in matter a) contracts, &c. 2 H. 4. 10. And LIE 

Holt chief juſtice it has been a queſtion, — —— — Sed vide 

the ſpiritual court can be tried here; and in all the caſes 5 Mos. 348. 3 

where it has been, the perſons have been acquitted, and ſo 16 Vis. 385. 

it has been ended, but it is not yet ſettled, pl. 3. 313. 


Another article was for the abuſe of the charity at Breck- 
neck (b), and for putting out the ſchoolmaſter there, &c. 
and for detaining (e) a deed of exemplification, c. And 
2 prohibition was granted as to this article, but denied as 
to the reſt. And afterwards the biſhop was deprived before 
the archbiſhop, from which ſentence he appealed to the de- 
legates, Poſt. 539. 


(a) Vide Keilw, 39. b. pl. 7. (in Of which be was a viſitor. Vide Carth, 
= which ths le ts eng SH, of 


4 5 Je | Whiegrave 


5 
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8. ©, Lutw, 136; Pleadings Lutw. 180. 


A man who N an action brought for 80 J. the defendant pleaded that 
loſes at play at he loſt it to the plaintiff at play, and that at the ſame 
more than 100 l. time he loſt 401. to F. S. at play; and then pleaded the 
on tick, though (a) ſtatute of gaming, r. The plaintiff demurred. And 
n adjudged a good plea, ſince both the ſums amount to more 
der the 16 Car. than 100 J. and were loſt at one fittirig. Contra, if the 40, 
2. 6. J. f. 3. had been loſt by covin, to avoid the payment of the 80/. 
r Adjudged in C. 5 Ex relation m'ri Thor nill. 

cont. Salk. 345. pl. 4, 5 Vide 9 Ann. c. 65 1 4 IN 


8 oe ASE for ſtopping a watercourſe. Not guilty pleaded. 
for topping up Verdict for the plaintiff. And it was moved in arreſt 
a water courſe, of judgment, that it was eb/{xpavit et obſtruxit generally; 
| —— without ſhewing how, as per ripas, Cc. But it was over- 
demurrey ruled. And Gould juſtice ſaid, that 3 Leon. 13. ob/fupcvit 
But unobjec- generally was held good, but that it would be ill upon des 
. murrer. Holt chief juſtice ſaid, that he had known it held 
both ways. And the plaintiff had his judgment by the three 

judges, Holt non contradicente, Ex relatione m'ri Jacob. 


? Fu Machin ver. Molton. 
Ne” 8. C. 12 Mod. 252 Salk. 549. Carthe 476: 3 Salk. 90. 4 Vin. 338. pl. 20. 
A fuit for ſob- | Arguments of Coudfel, 5 Mod. 4.50. 
traction of tithes R. Bridges moved for the diſcharge of a rule, by 


cannot be 


1 which a prohibition was granted nf, &c. to the 
— 8 confiftory court of the archbiſhop of York — Mattan 
out of the die- rector of the church of Seuth Gollingham in Nottinghamſbire, 
ceſe in which preferred a. libel againſt Machin for fubtraction of tiths 
payable. R. acc. And the mation for the prohibition was grounded upon 2 
1 Kab. 48. ſuggeſtion that Machin lived within the dioceſe of Lincohr, 
cor: F _ and therefore ought not to be cited out of the dioceſe where 
2 Brownl. 23. he hved, by 23 H. $. . 9. /. 2. And the cauſe that Mr. 
Vide 32 H. 3. Bridges ſue wed to the court to diſcharge the rule, was, be- 
A man may be | Cauſe Machin had lands within the djoceſe of Vr, vis. 
cited out of the in the pariſh of South Cullingbam in Nottinghamſbire ; fo! 
he ores in ade of corn growing upon which lands Malin lielld i 
cauſes which the Conhiftory court of Nr; and when the citation Wi 
could not hae ſerved, Machin was there, though he lived generally within 
„ the dioceſe of Lincoln. And he cited Dr. Blackmore's calc, 
dn that dioceſe. Hardr. 421. where it is ſaid by the court, that if a man be 
| R. acc. 1 Keb. cited within the-dieteſe, though He is not an inhabitant 
= 88 there, but only comes there upon the account of trade 0 
acc. Godb. 191, Otherwiſe, that this is not within the ſtatute of 23 H. 8. 
— _—_ 6 2 2. But ſerjeant Jenner for the prohibition cite 
Vide Com. Pro 1 ll.” Rep. 326, oor v. Cockayne and & on woes! 
hibition, F. 9. is admitted, that if an executor living in the dioceſe of 
29. Ed. vol- 4+ be ſued and cited in the dioceſe of F. where the will wa“ 
ops pronth 
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proved, a prohibition ſhould be granted. But per Holt n 
chief juſtice, if A. lives in the dipceſe of B. and occupies Mozroy. 
lands in the dioceſe of C. if 4. ſubtracts tithes in C. he may 

be cited and ſued there; and it is not within the ſtatute of 

H 8. For when A. occupies lands in C. that makes him 

an inhabitant there, and out of the intent of the ſtatute. 

And if a man has s in the dioceſe of £ only, and he 

makes his wall, conſtitutes B. who lives in the dioceſe An execytoe 
of C. his executor, and dies; B. proves the will in the Jay Dont mat 
court of the biſhop of 4. B. may be cited in the dioceſe of — — 
A. for a legacy deviſed by this will, hecauſe the reſidence he proved the 
of the executor does not give conulance, but the probate % fe. K. 
of the will, To which Rokeby juſtice agreed. Fenner ſer- 4c. 1 Vent. 
jeant: The caſe in 1 Rull. Rep, 328. is contra, Holt chief 233. pl. 4. 
Juſtice : Then it has been over-ruled ſeveral times ſince. 
And though that ſtatute was made to prevent yexation, yet 
there are ſeveral exceptions, Adjournatur. 

And afterwards at another day Mr. Bridget againſt the 
prohibition-argued, that if a prohibition ſhould be granted, 
there would be a failure of juſtice, becauſe Molten cannot 
maintain a ſuit in the court of the biſhop of Lincala for the 
ſubtraction of theſe tithes. And Mr. Broderick of the ſame fide 
ſaid, that the ſtatute of 32 H. 8. c. 7. , 2. which ſays, that 
perſons withdrawing tithes ſhall be convened before the ordi- 
nary of the place where they were withdrawn, will amount 
to a repeal of 23 H. 8. c. . 7 if it had been within the intent 
of the ſaid act, which he 20 was never intended. But Fenner 
ſerjeant cited 13 C. 6. Porter v. Rocheſter, Palm. 488. Hob, 
185, Jones v. Jones. 1 Roll, Rep. 328. And as to ſuits upon 
wills, they might tran{mit them to the dioceſe where the party 
lives, [See GGodb. 191. Frances v. Powell. ] And that civilians 
hac told him, that they can ſue a man in the ſpiritual court of 
the dioceſe where he reſides, for tithes which he ought to pay 
for lands in another dioceſe. But to that Brederick (aid, that a 

ſuit for tithes was local: And for that he cited 1 Keb. 481. 
Rogers v. Harding. But per Holi chief juſtice, the ſtatute 
1 H. 8. c. 7. did not intend to repeal any part of 23 HF. 

- 6. 9. J. 2, But the queſtion * there is 
any remedy in Linclyſlire for this ſubtraction of tithes with. 
in the dioceſe of er? The civil law courts may tranſmit 
any cauſe inta another civil lam court, and ſo they do every 
day for cauſes ariſing in the admiralty of France. But here 
the queſtion, is, whether the juriſdiction aroſe from the cauſe, 

| or from the perſon? If a will be proved in the prerogative 

court of Canterbury, a ſuit 1 it for a legacy, c. muſt be 
in the Arber, which is the provincial court, though the . 
ore nog GI 

23. 8. 4 9. . 5. t; Maier, And afterwards 2 
2 2 that the parties ue 
ache 1 * queſtion. might come BIT 9010 
Judicially before the court. oft. 534+ ddt e 1 3.2 
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Milulnus Thomas et Johannes Colo defendunt vim et injuriam Gnonnyree 
quande, Lc. Et quoad venire vi et armis ſeu quicquid quod off Bernt. 
contra pacem difti dimini regis tune necnon verberationem et vul- As tothe vi et 
nerationem prasdictas ſuperius fieri ſuppoſitas dicunt quod ipſi non —— 
funt inde culpabiles, Et da bog ponunt ſe ſuper patriam at prac- the gefendants 
difius Johannes Groenvelt inde faniliter, Sc. Et quoad ref 22 guilty. 
duum tranſgreſſions at impriſonamenti praeditlorum —_ gr ND — 
ſuppoſnorum idem Thomas Richardus Willelmas Thomas «t Je- treſpaſ and im- 
hannes Cole dicunt guod prasdidtus Fohannes Groenvelt ationem priſonment. 
ſuam pracdifiam inde verſus tos habere ſeu manutenere non debet 

quia dicunt quod jamdudum et diu ante praeditum tempus quo 

ſuppenitur tranſgrefſionem et impriſenamentum praedicta fieri do- The letters ya- 
minus Henricus nuper rex Angliae oftavus per literas ſuas paten- n_ of —— 
tes ſub magno fille ſus Anglias figillatas gerentes datum apud and deding the 
Witmonaſterium viceſimo. die Septembris anno regni ſus dicimo college of 9 
guas iidem Thomas Richardus MWillamus Thomas et Johannes *cians in Lone 
Cole hic in curia proferunt recitands quod cum regii officit ſut * 
manus arbitrabatur, ditionis ſuas laminum ſelicitati omni ra- 
tione conſulere, id autem vel imprimis fore, fi improborum cona- 
tibus tempeſtive eccurreret ; apprime neceſſarium duxit, improbee 
rum quogue hominum, qui medicinam magis avarittae ſuas cauſa 
quam ullius benas conſcientiae fiducia profitebantur, unde rudi et 
credulae plebi plurima incommeda oriantur, audaciam compeſcere, 
Haque partim bens inflitutarum civitatum in Kalia et aliis multis 
nationibus exemplum imitatus, partim gravium virorum doftorum 
Fohannis Chambre, Thomas Linacre, Ferdinandi de Victoria, 
modicorum ſuorum, Nicolai Halſewell, Jobanni: Franciſci et 
Roberti Yaxley medicorum ac praecipue reverendiſſimi in Chr ofa 
patris ac demini domini Thomas tituls ſane Ciciliae trans Tis 


— — —— ecclefiae preſbyteri cardinalis Ebora - 
arcbhiepiſcopi et regni ſui Angliae cancellarij clarifſimi 
bus — yo 7 deflorum ot — — 


per patuum 

rum, gui medicinam in urbe ſua London et ſuburbiis intrag us 
ſeptem millia paſſuum ab ea urbe quaquaverſus publice exercerent 
influui voluit atque imperavit, quibus tum ſui bonoris tum pub- 
licae utilitatis nomine curas ut ſperavit eſſt, malitieſorum- quo= 
rum meminerit inſcientiam temeritatemgue tam exemplo gravita- 
tegur ſua deterrere, quany per leges ſuas nuper editas et per conſti= 
tuctanes per idem collegium condendas punire, quae que facilius 
rite peragi poturffent, memoratis deforibus . Fobanni Chambre, 
Themas Linacre, Ferdinando de Victoria medicis ſuis, Nicolas 
Halſewell, Johanni Franciſco et Roberto Yaxley medicis conceſ=- 
fit, quad ipft ue bomines ejuſdem facultatis de et in ci- 
uitate praadicta nt in re dt nomine unum corpus et communi- 
fas per potua five collegium per patuum, at quod eadem communitas 
ive collegium fingulis annis imper petuum o/igere- poſſent et facere" | 
. —— —— — er in facultate me- ich power to 

as experium in pracſidentam «5 collegii communi · clect a prefiden 
tatis, ad ſuparuidendum 7 — EI — pro 10 

8 84 ills 
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Garonnvnzt? ili anno collegium five communitatem praedidam et omnes homing 
Bewer- Juſdum facultatis et negetia eorundem ; et quod iidem pratfiden; 
F ot collegium froe communitas hbaberent ſucceſſionem perpetuam et 

commune ſigillum nogatiis dictorum communitatis et pracfidentis 
imperpetuum ſerviturum, at quod ipſi et ſucceſſares ſui imperpe- 
tuum efſent perſonas kabiles et capaces ad perguirendum et poſſi- 
dendum in ſeode et perpetuitate terras et tenementa redditus 8 
alias poſſi ſuns quaſeunque:: Cunceſſit etiam eit et ſucceſſorilul 
fois pro ſe et baeredibus ſuis, quod ipſi at ſucerſſor es ſui potuiſſent 
perquirere ſibi et ſucerſpribus ſuis tam tu ditia urbe uam extra 
terras et tenementa guarcungue annuum valorem duodecim libra- 
rum non excedentia, flatuto de alienationibus ad manum mirtuam 
wow obſlante ; et quod ipſi per nemen pragfidentis cllegii ſeu 
 communitatis facultatis medicinas London placitare et implaciiari 
potuifſent coram quibuſeungue judicibus in curiit et adtionibus 
 quibuſcunque ; et quod pracdifti prarfjiden; cellegium froe con- 
and make bye. unites et corum ſucceſſores congregationas licuias at buneſtas de 
laws for the ge- ſeipfis ac ſlatuta et 0! dinationes pro /alubri gupernatione ſuperviſu 
praQiiſers WE all "of correctione collegii ſeu communitatis pracdidl as et ommum be- 

London, or num candem ſacultatem i an did cipit ute Jeu per ſeptem milli- 

within feren aria in circuitu ejufdem civitatis exercentrum ſecundum neceſfitatii 

* exigentiam guaties et quando opus furrat facere valerent licits et 

impuno ine impediments dicti unper regis haeredum vel ſucceſſ- 
ram ſuorum ju/ticiorerum' eſchastarum uixecamitum 21 altorum 
battivorum vel minyfirorum ſusrum hasredum vel ſucceſforum 
Jnorum gquorumcungue 5 Conceſſit miam \1:/aem pracſidenti at 
collegia ſeu communital! et fucceſſaribus fait, gued nemo in dic;q 
ervitate aut per feptem milliaria in circuttu ej uſdem \ exerceat 
diflam ſacultatem, vi ed hoe per drbfos provid tem of commu- 
vitatem ſew ſucceſſores corum qui pro tempore ſuerint admiſfu; 
ei per quſdem pracfidentis et callegis, lucas figitls ſus communt 
ſigiliatas, * pre na centum folider um pro qurtibet menſe quo nun 
ad candem fucutiarem exer cus it, a mide inde ditto domme 
regi et baer edibus fuis, ut dimidis didit proefidenti et collegia 
and to chooſy, applicands, Praclereg voluit 'conceſſit pro fe et ſuccrſſoribus fuit 
four perſons guantum-in ſe fait. quad per procfidentem ef callegium-prardifat 

VI communitatis pro tempare exiftentes er cor um ſucceſſores imper po- 

tum guotuer Hiagalii aunis per. ipſos eligerentur, gui beber ene 

um et ferutinam corredtronem vt gubernationem ommium 

to overlook ſuch ef fgularum diflat cromntatis medicorum wientiuin:facu/tate medi- 
praftiſers, cinac in eqdem ciuvitate ac aliorum madiconum forinſecorun go 
remcungus faculatemilam miri nas ad yu made freq uentoniun 

et utentium infra" aj! — hi gam ſive mira 

 ſeptem miiliaria invireuita cjuſdem civitatys we Sunitionem wrun- 

dun pro delittis fats in now hens exequends facirnde at utends il, 

and examine nECAAn ſuperoiſam at fermtinam emu medicinar m 44 carum 
_ 7 roceptiones per dittes meiticos few afp or un bujuſmeds ligets 
9" Is 16 et af hujuſmad) carondis 

| 36— 7 
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9b fuerit pro commads et uilitato core ligearum difti nber Cnornvaeit 
regis ; ita quad punitio hej em medi cor um atentium dicta fon OO 
eultate medicinge fic in pramiſſis delinquentium pvr fines amor and puniſh mal - 


ciaments et (mpriſonamentum my, 
rationabiles . at, congruas evrgurreatnr e Veluit aliam 71 conceſfit 
pre fe haoredibus et ſucce/ſaribus quontum in ſe ſuit, quod ec 
proefidens nee aliguis de collagto pr aadiclo medicorum nec ſucceſſe- 
res ſui nec corum aliguit art ſacultatem illam qreqguomods in 
futurum infra ciuitatum ſuam praddifiam ot ſuburbia ejuſdem ſex 
alibi ſummoner enter aut pant Arque carum ahguis ſum- 
meneretur out panereinr in alignbes affiſis fur atis ingucſlis in- 
iſnienibus attin e ais recopnitiembus infre dicl am civi- 
— a ſubur bis qeſdem impeſlarum car am majore et vicecomiti- 
bus ſex carenatoribus dict as ciuitatis ſuas pro tempore exiſfontibus 
capiendis, aut per aliquam officiar jum ſeu mimſirum ſuum vel 
officiarios ſius minifires ſuas jſurmmonendis, licet eadens j aratas in- 
quifutiones ſeu receg nitienes ſum manitas fſurrint juper brevi vel 
brevibus didi nuper regis wel baeredum- ſusrum des vette, ſad 
quod dicti magiftri ſive gubernatares ac communitas facuttatis 
antodictas et ſucceſſores ſui el rum quilibet dictam facultatem 
exercens verſus eundem. nuper regem. baeredes et ſucceſſores ſuos 
ac. verſus majarem et Vieecomites givitatis ſuas praeditjae pro 
tempore exiftentes et quoſcungque officiarios et minifires ſues forent 
inde quieti et poanitus exqnerati imper petumm ; prout per aaſdem 
literas patantas inter alia plenius apperit. Ht idem Thomas 
Richardus Willelmus Thamas at Fohannes Cols uiterius dicunt, 
uirtute literarum patentium" pracditti Johannes Chambre, 
ws Linagre, Fernonds d. Videria, Nicalaus Halſewell, 

Jabannes. Franciſeus et Richardus Yaxlry medici, et omnes 
homines ejnfdem+ facultatis in civitate pracdidta furrunt an 


corperum ſuorum, et per alias vias practices by 


fines, amerciae 
ments, and im- 


que per quendam aclum in parkaments dicti aper regis Henrici 200 _—_ 
oa ap Mamonaſſ eri um 18 cumitatu MAddicfer u tim dig letters patent by 


Jali ona reges ejuſem naher regis quintodecims-per provega= * z 
tan tanto editum inter alis inattitatum fuit auttoritate cjuſ-  * * 
dem parliamanti, quod proce quod confettia' pracdifiar corpora- 
lions fuit meritoria et valde. bona pro republic bujus regni 


u, providere, 


the 14 & 15 H. 
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„ communitatis facultatis me- 
dicinas praadictas at omnia at fingula conceſſiones articuli et alias 
res contenta et ſpacißcata in praedidJit literts patentibus approba- 
rentar concederentur ratificarentur et confirmarentur in codem 
parliaments, at clare autiorizarenter e admitterentur per idem 
parliamentum bona legitima et valida, Anylice available, proce 


idle corpori incorporate at corum ſucceſſoribus imperpetuum, in 


and the power 


tam ample c largo mode prout puterit accepetari cogitari et con- 


firui per eaſdem liters patmtes > Et ulterius inactitatum ording- 


| 4 — tum et flabilitum axiſtit per dictum alum, quod proedifiar ſex 


two eledt and a 


per ſenas in prasdicbis literis patentibus nominatae ut principales 


a frm nominatae de praedifta communitate et ſocietate eligerent 


dem duos alies ejuſdem 
— GUROA heh op at 


i ex tune impoſſer um 
prasdicti elef1 annua» 


tim eligerent unum eorundem fore praefidentem proediftae com- 


munitatis 3 ot quoties aligui lect pracditorum eledtorum contin- 


| ferent fore vacui per mortem aut aliter, tunc ſuperviventes prac- 
_ difterum eleflorum infra triginta ſeu quadraginta dies proxime 


pt mortem corundem aut alicujus corum eligerent nominarent et 
admitternt unum vel pluret, prout neceſſitas requireret, de maxime 
erudigs at expertis hominibus de «t in praedifta facultate in Len- 
din, ſupplere, Hnglice to ſupply, locum et numerum oclo per fone 
arum ita gued ipſe vel ip gui lieren vel aligerentur privs 
examinaretyr vel examinarentyr flrifte per praedittes ſupervi- 

ventes ſecundum farmam deviſatam per prasditos aloctos, ac etiam 
ger praedicſos fuperviventes approbaretur vel approbarentur, pro- 
ut per eundem actum inter alia plenius apparet. Et iidem Thomas 
Richardut Willelmus Thomas at Fohannes ulterius dicunt, quod 
poſtea et diu ante pracdiiam tempus gu, Cc. per guendam alum 
adtum in parliamanto dommae Aarias nuper regina, Angliae 


vicgſimo quarts die Oftobris anne regui ſui primo apud Weſime- 


naflerium tanto aditum inaftitatum fuit autteritate rjuſdem par- 


liamenti, quod praeditium Aatutum ef aftus parliaments pracra- 
citatum is omnibus. articulis et clanſulis in codem contentis extune 


9 impoflerum flarent.et continuarent in plens robors vi et - effe tn, 


aligue fiatuts lege conſuctudine aut re aligua fotts habito vel ufi- 
iato in contrarium in aligue non 0bflants - Et pro. meliors refor- 
motions diver forum. anormium contingentium reipublicos per na- 
lum »ſum at indabitam adm iniſtrationem madicinarum, Anglice 


' phyſick, prov elargatiene, Auglico enlarging, «ulteriorum arti- 


eulorum, pro moliari executione' rerum in procditia conceſſunt 
centeniarum, per eundem atium in. praediflo parliaments: diftas 


| nuper raginas fam ulterius inacbitatum fuit, guodquandecun- 


que preſedens. collegit. out communitatis facultatis medicinas Lon- 


e e vel tales. quox proedifins. proefidens & 


collogium  annuotim ſecundum. tenorem. ot. intentionem ejuſdem ar- 
0 arminare currigere of pu v, 


tus euflerizarentur fcrutar 
effenſores as tranſgreſores in yraedifta facultate infra procdian 
ciyitaicm a progeindum in 


pracdidio alu . 


Leu 
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commilterent talem off enſorem vel off enſores pro eius vel r Geri r 
offenſe vel — Anglice diſobedience, contre aliguem Biav aas 
— — 
0 alicui guar dae, i , 4 ao g 
proedifiam civitatem aut praccintum pra] (Turri Londen 
excepis) quad tune de tempore in tampus guardianus gaelator froe 
cuſtes guardiani gaclatores five cuſlodes guardarum gaolarum et 
priſenarum infra civitatem aut praccinlum pr uodictum (excepta 
prae-excepto) reciperet at reciperent in gin vel carum priſonas 
omnes et guemlibet talem —— perſonas fic offendentes, qui 
fic mitteretur vel mitterentur froe committeretur vel committerentur 
ti vel tis ut praefertur, at thidtim ſalve cuflodirent perſonam vel 
perſonas fic commiſſat in aliguibus priſenarum ſuarum ad propria 
cuſtagia et onera pracdicharum per ſanarum vel per ſemas fic com> 
miſſarum fine ballia vel manucaptione, quauſque tales offenſor of 
offenſores vel inobedientes, Anglice diſobedients, exonerentur ds 
praediclo impriſenaments per praedities pracfidentem ei tales per- 
fonas qui per praediflum collegium ad inde audtqrigarentur, ſub 
porna quod guilibet talis guardianus gaolator vel cufles in cone 
trarium faciens perderet et forisfaceret duplice tales fines et amers» 
ciamenta gualia tales offenſor et offenſeres aut inobedientes aſſeſ+ 
farentur ſoluere per tales quales pᷣrasdicti precfidens et callegium 
auforizarent ut pracfer tur, ita quod idem finis et amerciamen- 
tum non eſſet aq aliqued tempus ultra ſummam viginti librarum, 
medietatem guarum foro applicandam, Anglice to be employed, | 
od uſum diflae nuper reginas haeredum at ſucceſſorum ſuorum, | 
alteram medictatem pracfidenti et collegio, quibus omnibus foris- 
fattis recuperandis per actionem debits billam querolam vel in- 
formationem in aliquidus didzar nuper reginas haeredum us ſuc 
ceſſorum ſuorum turiis de recerdo verſus aliquem talem puardia+ 
num gaoiatorem aut cufiedem fic delinguentem, in qua ſefta nul 
lum :ſſonium legis vadiatio vel protettie allacarentur nec admit- 
terentur pro defendente : Et ulterius inadbitatum fuit aufitritate 
1jujdem parliamenti, guad omnes jufliciarii majores vicecomites 
ballivi conflabularii et alii miniftri at officiarii infra civitatem at 
praccinttum praedium ſuper requifitionem is fiendam adjuvaremt 
auxiliarent et aſſiflerent pracfidentt praedifli collegit at omnibus 
per ſonts per-ipſos — — — pro dalita 
executione prasdicti aclus wel flatuti, ſub poena pro non dando 
bujuſmadi auxilium currere in contemptum dior nuper rig ina- 
bacradum vel ſucceſſor um ſuarum, prout per eundem actum inter X 
alia plenius- apparat. Et iidem Themas Richardus Willelmut That the plata. 
Themes «t--Fohannes Cole ulterius dicunt, qued pracdiius For tif praftiſe in 
banned Greenvelt per magnum tempus, ſcilicet per quingue anno; ada. 
ultims practerites et amplius, infra civitatem Londen #1 circui- 
tum ſeptam milliarium eju/dem ſcilicet apad Londen pracdicham 
in parochia at words praecdidtis artem fue facultatem medicinas 
beer cut u #tebatur ot edbuc- exercat et mutityr 1 idemgus faber 
pes artem five facultatem illam fic twexcons et unt, ot ſa pra- 
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Gromwertr tondens affſe uli peritum in vadem ante tempus gue, 
. 5 * 


N nunc regis Anghae, c. Mao, —— 
Ana undertook fangt an \cxrangum ar — — 
Nel queen infirmitate 


the cure of one aufn uxorem a As 
8. W. N 3 ang uſannae 1 — et occa· 
85 ant mede ſicut evemente, "unde ipſa laborabat ei 
detinebatar, pro quadragimta. ſalidis Abi difle Fo ; Groenvelt 
prac manibus falutts et aliit quadraginta ſolidss ei poſtea ſolvendit; 
But conduftes Vm tm Fobannes — Cur ana adtumc rt ibidem 
himſelf fo un. cirea dam Sujannam adeo indiſcr et. male inartißcialiter t 
Kcilfully and = Semperite appgſuit, et tales inſalubres iniguar malas et pernicief- 
3 u e cr naxia pharmaca ai adtunc vt ibidem dedit et mini- 
medicines that ffymwitz quod eadem Smſanna nem fo minime ſanata fuit, ſed 
— in- ulld qgndgrs et egregie infirma ot magnopere et periculoſe in core 
uren pore un loge deoeit, cr extune" bucufque extremo dolore inde 
laboravit, uc triftiſſma et miſerrima conditrone languebat, et 
aubuc fic inde laberate et langnida ni it injanabilis, ira quod de 
vita mus ——— er adhuc deſperatur occafione malae impe- 


rites et pernicioſae praxis ip Fohaunis Groenvelt in hac parts 
| faber corpus. gunſdem rommiſſac et Et 
ide” Thomas Richardus Willehnus s of — Cole 


ulteryus dicunt, quod virtute Iitorarum proeditierum patentium 
That T. M. was @# Hatnrormm prardictor am quidam Thomas Millingion 
elected prefident — og Previa ot in facuitate medicinas 
e eee expertes et adtunc unn de communitate collegit medicorum in 
2 provititti et unus udiunc-otto eleftor um collagii froe com- 

nntnieatio prondifiee adhunc exiſtens ante procdifium tempus quo, 

r fellins #rivefims ain Septembris\ anno repo; 11 demini regis 

we clan 'apud colltgiam medicorum fityat* in parochia 4. 
Chrifehurod in ward de Farringdon infra Londen in profi 

nretem ij fe commnnitarir proediflar debito made reftus N 

profis fuit, et im officis praefidentis callegii froe communitatis 

niehr IE jiurm 1 et collegium praeiiciae com- 
— — anne eavo fupradifte 


— en $a fleburch — 
9 — THelmum i The- 
— e micinac erprrtos ut 
g — dont are an 0 + doAores fore paatyor cenfores 

a 


five gibernutores communitates' pracdiffar, ad — — 
dandum uf Fubernandum omny 
2255 iv anc — — in aadem civitai 


oc ah, medirds tees quoſeunque facultatem illam medicinat 
Aae ep — e me 't tandem civitatim t 


i 7 es _—_ dt rirenitu cjaſden 
* 
; n a ad" — — 


2 h — purge phe 


mini regis. et bujuſmedi curandii ot ſanandis dandas imponendas C e 
4 utendas, guotias at quando apus fuerit at commado at utilitati 1 dt 
eorundem ligeorum, et ad puniendum coſdem madices utentes . 
dicia facultate medicinae in proemiſſis delinguantes per fines 
amerciamenta et impriſonamentum carporum. ſuorum at per alias 
vias rationabiles et congruas ſecundum for mam et effettum litera- 
rum patentium pr aodici ar um ot latutorum praediclorum; Qui qui= 
dem Thomas Richardus Willelmus ane Tay — et ibidem ofi- 
rium illud ſuper fe. ſuſceperunt, et cenſores ſiue gubernatores col. 
legit ſrue cammunitatis — debito — devenerunt, et fic 

ue pracdiflum tempus gue, c. et peſlea continuauerunt et 
— Et iidem Thomas Ric hardus Willelmus Thomas 4. 
Johannes Gli ulterius dicunt, quod poſtea at ante proeditum 
tempus gue, Co. ſeilicet quinto die Februarii anno ragnt domint 
regis nunc octauo, apud collegium medicorum in parachia de 
Chriflchurch in warda de Farringdon infra praeditia gquaadam 
guerimonia. ox parte praadicturum Wllelmi Hithall et Suſan That à com- 
vag uxoris qu ſacla at exbibita ſuit adam Thomas Richardq Paint was made 
Willelmo et -Thamae adyunc catforitus fre gubernatoribus callagii on the behalf of 


and plaintiff wag 
ſummoned 


thereupon, 


enjaribus fue gubernateribus calligii praedifti ut praefertur 
M collegiutn proedidium venit pracdituc. Fohannes 5 t „lala 
2 
ad exami- and defendant 
— — 


1 praedifias. in pragſentia i- preſence and 
2 


agfentry 
Jus Fobannis. Groenvelt. a GR” 
ohannis. Grdenwelt- of quizguid. in. fui igfus. dgfanſians aut er- 
cuſativne dicere potuit, et ſuper conſider atianam totius matorias 
Pracgedine, iden Thomas Richardus Willelmus et Thomas cen- 
forex fove-gubortigtores collegii praedifti fic ut prarfertur exiſtentes 
adtune:et 3bidem virtute literarum patentium et flatutorum prae- 
diftorum adjudicaverunt praadictum Fobannem Groenvelt de in- adjudged plan- 
debita imperita et mala praxi pracdicta fore culpubilim; et pro- uf guilty of 


- 
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Grerrv af jnde finem viginti bbrarum lg alis monetae Angliae ſuper i 
DO Jobannem Groenvelt adtunc ct ibidem impoſuerunt ; et 1 
@djudicaverunt, quod idem Fobammes Groenvelt pro delicbo ſus 
Fined him = pracdicto committeretur gatlae dicti mini regis de Newgate in 
to be imprifones Londen, et haberet er fubiret impriſonainentum in eadem gaols 
twelve months, au eur propria onera et cuflagit fine baltio aut manucaptione pet 
dualen, ac. ſputium duodecim ſeptimanarum tunc proxime ſequentium, nif 
citius exonerareitr per proefidentem collegii prasdicti et tale 
perſonas quae per collegium pracdiftum ad inde legitime auctori- 
zatae forent ait aliter per debitum legis curſum : quae quidem 


adjudiratio c us gubernatorum illorum in ſcriptis peſua 
et recordata fui Fat A ipſes cenſores ſtue gubernatores jam 
t they made 7eManet minme a ſed in pleno vigore exiflit : Et pras- 


2 warrant for dicti Thomas Richardus Willelmus Tbomat et Jobannef Cult 
— — ulterius dicunt, quod iidem Thomas Richardus Willelmus et Tho- 
ade tothe mat, aa intentione ut executio ftidicii ffve adjudicationis pracdic- 


SE 
* 
* 


9 W 


Et dracdiflus Fohannes Groenvelt dicit, quad ipſe per aliqua Genn 
er —— — Burwell, Richardam Torleſs, Wilelmum oo 
Dawes, Thomam Gill et Johannem Cole us placitands Replication, 
allegata ab aftione ſua pracdifia quoad refiduum tranſgre 
impriſenamenti t in priſona detentionis praodictum verſus cot 
habenda praecludi non debet; quia dicit, quod bene et verum eft, 
quod ipſe idem Johannes Groenvelt per magnum tempus, ſcilicet n 
per quinque annos proxime ante exhibitionem dillae ipfius Joban- 1, = 
vit Groenvelt praediflae, fuit et adbuc eff medicinae doftor, et 

artem frue —— medicinas per totum tempus praedictum infra 
civitatem London praediftam et circuitum ſeptem milliarum «juſ- 
dem exercuit  utebatur, prout ipfi praedicti Thomas Burwell, 
Richardus Torkſs, Willelmus Dawes, Thomas Gill et Johannes 
Cole ſuperius placitando allegaverunt ; ſed idem Johannes Groen- but proteſting 


velt proteflands quod dominus Henricus nuper rex Angliae non — 2 


cConceſſit per aliquales literas patentes quales iidem Thomas Bur- 
well, Richardus Torleſs, Willelmus Dawes, Thomas Gill et 
Fohannes Cole ſuperius placitanda allegaverunt, proteflandoque the 14 & 15 H. 
etiam quod non habetur aliquod tals recordum aftus parliamenti en 
difti nuper regis Henrici adavi quale ipfi iidem Thomas Burwell, 
2 2. Torleſs, Willelmus Dawes, Thomas Gill et Jobannes b 
Cole ius placitando fimiliter allegaverunt, proteflandoque That plainti 
etiam quod oe idem Johannes Groenvelt curam ſuam circa 2 id nor nadulh 
Suſannam Withall in praedifto placito i Thomas Burwell, fully or give 
Richardi Torleſs, Willelmi Dawes, Thomas Gill, et Johannis v»wholeſoms 
Cole nominatam non hoon male inartificialiter vel imperite 4165 
appeſuit nec aliquas inſalubres iniquas malas vel pernici 
pillulas vel noxia pharmaca ei dedit vel adminiftravit, prout iidem | 
Thomas Burwell, Richardus Tarleſs, Willelmus Dawes, Thomas | 
Gill et Johannes Cole, per placitum ſuum pracdifium ſuperius | 
 allegaverunt, Proteſlandogue etiam quod nulla querimonia ex thet W. ad 8. 
parte praediftorum Willeimi Withall ct Suſannae uxoris eur — — 
ſata vel exhibita fuit 74. Thamae Richards Willelmo et | | 
— os verſus Ho vhanmnem Groenvelt pro indebita imperita 

vel pernicioſa praxi ſuper corpus praediftas Suſannas per 
eundem Johor Groenvelt fieri et peryetrari ſuppoſita, prout | 
ipþ iidem Thomas Richardus Willelmus Thomas ot Fohannes | 
Cole, ſuperins placitando allegaverunt, gquodgue nullum tale jus end that there 
dicium froe adjudicatio prasdictorum Thamas Richardi Mini * 22 ſuch judge 
at Thomae redditum fuit contra ipſum Fobannem Groemvelt — ou 
guale ipfi iidem Thomas Richardus Willelmus Thomas et Je- 
hannes Cole per placitum ſuum praediflum ſuperins allegaverunt ; 
P ro placjto idem Jabunnes Greenvelt replicando dicit, quad Replies ds la- 
ip praadicti Thomas Burwell, Richardus Torleſs, Wi Joris. 
Dauer, Thomas Gill, et Tobannes Cole de injuria ſus propria 
in ipſum Fohannem Groenvelt inſultum fecerunt ot male 
elenden pmprijonaverunt et per praedilamſpatium ſeptem di. 
rum in priſons dutinuerunt, mode ot firma prout pracdifius Jo. 

f bannes 
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GaoznviLT Banne Groenvelt ſuperius verſus eos narravit, Et non virtuii 
Boner. warrants eidem Johauni Cele per placitum praedicbum ſuperiut 


and not by vir- 


* 


of the war 
Nat. 


| Maberiaque. in codem contenta mi 


 Richardum Wilkimum 
 pratcludatur, c. Bt pro cri. 
replicationem prariictam idem Thomas Nichardus Willelmes 


1.4 


Nath. Wright; 
Jo. Girdler, 
Ed; Northey, 


At preadieti I Amar Richardus Willeltus Thomas et Johan- 
nes Cale dicunt, quod pruadidum piacitum procdici Johannis 
Groenvelt modo et forma nr 4 pre replicando placitatum 
ſufficientia in lege exiſtunt, 
ad eundem Fohannem Groenvelt ad aclionem ſuam praedicdam 
inde verſus iyfos Thomam Richordum Willelmum Thomam ct 
Fohannem Cole habendam manutenendum, ad quod guidem placi- 
tum five replicationem ditis 1 Groenvelt modo et forma 
pracdittrs placitatum iidem Thomas Richardus Willelmus Thomas 
& Johannes Cole neceſſe non habent ner per legem terrace tenentur 
vligus meds reſponders; Et hue parati ſunt 2 ; Unde pro 
defetiu fufficientrs replicationis praedifti Fohannis Groenvelt in 
bac parte tidem T homas Riche les — Thomas et Johan- 
nes Cole ut prius petunt juuicium, et quod pracdifius Johannes 
Groeenvelt ab action ſaa 2 inde verſus ipſos Thomann 
mum et Fohanmem Cole habenda 


ſuppeſits fore fud i; Et hoc petit quell inquiratur per patriam, 


hujus morattonis in lege ſuper 


Thomas at Johannes Cole offtendunt curiae bic et dicunt, quod 
abi praediftus Johannes Groenvelt in difta repiicatione ſua dicit 
inter alra, quod bene et verum e/l-quod ipfe per magnum tempu?, 
feilicet praediftes quinque annos, &e. fuit et adhuc eff medicinae 
doctor, &c. prout ip praedifti Thomas Richardus Willelmu 
Thomas et Johannes us placitando N atrs 
et manifefte liguet et conflut curiae hic, quad in 0 iſerum 
Thomur — Willelms Thomas et Jobammis Cole praeditle 
non alle ipf tantum allegaverunt inde, quod pracdic- 
tus Tohannes Groenvelt artem ſror facultatem medicinae per tem- 
pus iilud extreuit of utebatur et exercet et atifur, ſe preten- 


b pregnant 4 

et im; Duodgue ar prurripur prardittas Johunnes Gruen“ 
welt traverſat virnutem warranti pruruicti, quae nin of tri 
 verfabilia, exiflen; validitar ar materia togrs, ab traben 
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virtate warranti pracdicti diflum Johannem impriſonaverunt, 
Ec. et hoc in exitum offert ubi ip ſuperius allegaverunt eundem 
Fohannem Cale ſolum virtute warrant! illius dictum Fobannem 
Groenvelt cepiſſe et in . deliberaſſe, ac ipſos Thomam 
Richardum Willelmum et Thomam warrantum illud ei feciſſe : Ac 
etiam difta traverſia caret forma pro dęfactu verborum iſtarum 
ſeilicet [abſque hoc] vel [abſque tali cauſa] quae in hujuſmads 
traverſus mponi ſolent et debent. 


Et pracdictus Fohannes Groenvelt dicit, quod placitum prae- 
diflum per ipſum Jobannem Groenvelt modo et forma prae- 
difis ſuperius replicando placitatum materiaque in eodem con- 
tenta bona et ſufficientia in lege exiſtunt, ad actionem ipſius 
_ Groenvelt praedic lum — ipſos Thomam Richardum 

illelmum Thomam et Johannem Cole habendum manutenendum ; 

und quidem placitum materiamque in eqdem contentam idem 
—— Groenvelt paratus eft werificare et probare prout 
curia, ic. Et quia pracdicti Thomas Richardus Willelmus 
' Thomas et Johannes Cale ad replicationem illam non reſpondent, 
nec illam hucuſque aliqualiter dedicunt, idem Johannes Groen- 
velt petit judicium, et damna ſua occaſione tranſgreſſionts in- 
ſultus et impriſonamenti praedifforum fibi adjudicari. Sed 
. quia euria domini regis nunc de judicis ſus de et ſuper prae- 
miſſis reddendo nondum adviſatur, dies inde daius eft partibug 
pracdittts, Se. 


This caſe was ſeveral times argued at the bar by Mr. 
Robert Eyre, Mr. ſerjeant Darnall, &c. for the plaintif 3 and 
by Sir Bartholomew Shower, Mr. ſerjeant Levinz, c, for 
the defendants. And now in Trinity term 12 Will. 3. Holt 
chief juſtice delivered the opinion of the court, that judg- 

ment ought to be entered for the defendants. And at the 
beginning he ſaid, that though it had been-argued that the 
replication was good, yet they all held the contrary; for it 
is ill, as well in matter as in form. The defendants in 
their plea ſhew, that a warrant was granted, and that.by 
virtue thereof the plaintiff was arreſted and impriſoned ; to 
which the plaintiff does not make any anſwer, that there 

was not ſuch warrant, nor traverſes it, but only ſays that 
he was not arreſted by virtue of it. If he had denied that 
there was any ſuch warrant, it had been a good traverſe ; 
for then Cole would not have had authority to have arreſted 

« the plaintiff, But if the plaintiff was. arreſted for any 
other cauſe, and not upon this warrant, then the plain- 

tiff ſhould have ſhewn the other cauſe. As ſuppoſe thete 

Were two warrants, the one good and the other ill, and the 

| plaintiff had been arreſted upon the ill warrant, he ought to 
ſhew it ſpecially, But if Cole had a good warrant at the time 

of the arreſt, though he had declared that he had arreſted 
Vor. I. MN | the 
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Gzorvvrrr the plaintiff upon the warrant that was inſufficient, yet in 
1 an action brought againſt Cole he might have juſtified under 
the good warrant, having had it in his cuſtody at the time 

A man who dit. Of the arreſt: For the ſingle queſtion would be, whether he 
had good authority at the time of the arreſt; And this is 


trains for one 


cauſe, may avow like the caſe in 34 Ed. 1. Fitzh. avowry 232. cited in 3 
— Gor . 26. a. that if a man diſtrains for one thing, yet in 
Godb, 110. a his avowry he may avow the taking for what he pleaſes, As 
Leon. 196. if a man diſtrains his tenant for that which he cannot juſtify, 
— but at the ſame time rent is arrear, he may avow for the 
cannot be tra= kent arrear, and is not obliged, to avow for that for which 
verſed, he took the diftreſs ; nor can the plaintiff in replevin tra- 
verſe the taking for the rent arrear, but can only plead in 

bar to the avowry, riens arrear. So here the plaintiff can- 

not ſay that Cle did not take him by virtue of the good war- 

rant; for if he had ſuch warrant in his cuſtody at the time 

of the arreſt, he was asreſted by it. And the traverſe is ag 

ill traverſe in this manner. But the plaintiff ſhould have 

'traverſed, that there was any fuch warrant; or he might 

have ſaid, that it was granted afterwards, abſue hoc that 

there was any ſuch warrant at the time of the arreſt, There- 

: fore the replication is ill; and then the queſtion will be, 
whether the plea in bat is good? And they all held that ; 


YU, 
Bokwert 


mY 


The exceptions that were taken to this plea by the plain- 
tiff's countel were ſeveral ; but thoſe upon which they ſeemy 


ed-principally to inſiſt, are four : 


1. That the ples is uncertain, ſo that the defendants 
have not intitled themſelves to a ſufficient juriſdiction. 


2. That admitting that the defendants have intitled them- 
ſelves to a ſufficient juriſdiction, yet they have exceeded 
ce on, by impoſing a fine, and impriſonment al- 

fo: For though they might have cotnmitted the plaintiff in 

"execution for the fine, yet they could not impoſe both a fine 
und impriſonment as a puniſhment, 


3. That there is no anſwer to the aſſault, and therefors 


4. That it does not appear that the plaintiff is a membet 
of the college; and the defendants have not authority te 
puniſh others, | 


As to the firſt exception, which is the only objection ma- 
terial, Holt chief juſtice ſaid, that the defendants have if? 
titled themſelves to a ſufficient juriſdiction. For, 1. They 
have juriſdiction over the perſon of the plaintiff, ſince be 
practiſed phyſie in Londen. 2. Over the ſubjeR matter, — 


- 
- " | Hy 
de as 
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the unſkilful adminiſtration of phyſic. 3. The fact for which Ove N 
the plaintiff was puniſhed, was committed within the limits wagt, 
of their juriſdiction, wiz. in London, Then where a man 
has juriſdiction in all theſe particulars over another man, it 
is apparent, that whether the matter of fact be ſuch as it is 
adjudged or not, it is not traverſable ; but the plaintiff is 
concluded, and ſhall not falſify the judgment. But it is ob- 
jected, that though the matter is within the defendant's ju- 
riſdiction, yet it is not certainly alleged; whereas by the 
opinion of Cate, 8 Rep. 121. it ought to be certainly alleged, 
fo that iſſue may be taken upon it, it being traverſable. And 
that is the reaſon why it ſhall be traverſable, becauſe the 
party grieved has no remedy by error or attaint. 
But Holt chief juſtice anſwered, that he was of a * 
opinion, viz. that it was not traverſable. And, 1. He ſaid, 
that a man convict by the defendants in purſuance of theic 
Judicial authority cannot traverſe the fact of which he is 
convict. 2. If he could, yet the fact is certainly enough 
alleged here, 3. Though there were a defect in the con- 
viction, yet that would not entitle the plaintiff to an action 
againſt the defendants, being the cenſors, Cc. And, 1. 
t the fat of which the plaintiff is convict is not tra- 
verſable, becauſe the — of the defendants is abſolute, 
to hear and determine the offence z and when in purſuance 
of the ſaid authority they bave adjudged the plaintiff guilty, 
he cannot arraign their judgment, but is concluded: for 
perſons who are judges by law, ſhall not be liable to have 
their judgments examined in actions brought againſt them. 
Now it is plain, that the cenſors haye judicial power. It 
is true, that ſome perſons have power to commit, who are 
Not judges, as the conſtable may commit for an affray com- 
mitted in his ,preſence ; and he is liable to an action if the 
fact is falſe, The difference is, that he does not commit | 
for puniſhment, but for ſ#fe cuſtody. So commiſſioners (a) (4) Vide 1 Jac: 
of bankrupts may commit a man for refuſing to be examin- "5: +5 
ed concerning the eſtate of the bankrupt ; but (5) they are (4) D. acc, Bl. 
not * and their (c) proceedings ate traverſable, be- 1145: 147. 
cauſe their power of impriſonment is only quouſque, e. But 2 2 12 
where a man has power to inflit impriſonment upon ano- H 
ther for puniſhment of his offence, there he hath judicial (e] D. ssc. 8 
authority. 2. To conſider the particulars of their power, 9 
It extends to all phyſicians practiſing within London, or ſe- | 
ven miles round; and it is, to examine, hear, convict and 
puniſh them, for any ill practice committed by them; which 
are all the eſſentials that create a judge. 3. The cenſors ate 
— of record, and that which they do is matter of tecurd, 
For where there is a juriſdiction erected de nouo with power No other courts 
to fine and impriſon, it js à court of record; for courts of than fuch as are 
e anly can fine, Therefors it in reſolved, that. in gun B. r. 
— 1 2 70 oy north a . = Com. a4. nor impriſon, D. acc, 10 Co. 
Hh 2 | recaption 
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* GzoxnverT (a) recaption in the common pleas, and judgment again 
Beten, The defendant, he ſhall be fined and impriſoned. But in the 
(a) S. C. pot. ſame caſe, if the writ is vicontiel, he ſhall be only amerced, 
F N.B.73 And for a full authority he cited 10 C. 103. 4. where it 
- _ & © was held, that in debt at common law for the arrears of an 
43. bd. account before auditors, the defendant might wage his law; 
In debt for. the and therefore ſince there is no ſtatute, which by expreſs 
arrears of an words takes away wager of law in ſuch caſe, the queſtion is, 
auditors, the Why it does not lie? and there it is reſolved, that Vein. 
defendant can- 2. 13 Ed. 1. ff. 1. c. 11. (which enacts, that where the lord 
Ie. 8 p. S lk. afigns auditors to his bailiff, and he is found in arrear, the 
200. D arc. *auditors ſhall commit to priſon) giving power to the auditors 
2 Inſt. 39% to commit the defendant to priſon, does thereby make them 
juſtices of record, foraſmuch as none but ſuch can impriſon; 
and therefore their judgment cannot be traverſed; and for that 
reaſon the defendant is ouſted of his law. Then if auditors 
affigned by the lord to his bailiff are juſtices of record, a for- 
tiori the cenſors are ſuch, having a much larger juriſdiction; 
Aàdðnd then conſequently no act of theits ean be traverſed. Nor 
MiſconduRt of a Can it be aſſigned for error, that judges did that which they 
judge cannot be ought not, as that they entered'a verdict for the defendant, 
aſſigned for er- whete the jury gave it for the plaintiff, ' And as a jud 
ror. D. acc. 12 Jery 82 SY , 0: 2X 
Co. 24. Vide ſhall not be queſtioned' at the ſuit of the parties, no more 
Com. Pleader. - ſhall he be queſtioned at the king's ſuit before another judge. 
SS 3 27 HV. pl. 18. where A. was indicted at the king's ſuit, for 
that, that he was juſtice of oyer and terminer, and ſeveral 
perſons were indicted before him of a treſpaſs, and he made 
an entry upon the record, that they were indicted of felony; 
and judgment was demanded,” if he ſhould anſwer, ſince he 
was a judge by commiſſion, which is of record; and that 
preſentment would defeat the record, which is to aver againſt 
that which he did as judge of record ; and the indictment 
was held void. Objedtion. The opinion of Coke, 8 C. 121. 
#. that the cauſe of the fine and impriſonment is traverſable. 
5 Holt chief juſtice anſwered, that it is an opinion obiter; and 
not pertinent to the caſe there; becauſe Dr. Bonham was 
committed for practiſing without licence, and not for mal 
practice; and the power of commitment does not extend to 
practiſing without licence, nor can they inflict the ſaid pu- 
niſhment for ſuch an offence. But Coke enlarges upon their 
power, and includes a commitment for mal - practice. But 
Coke was tranſported, that the doctor was a member of the 
univerſity, and of his univerſity (as one may ſee by his ex- 
- -curſions ic: praiſe of it) which he looked upon as affronted 
by that proſecution.” And as the faid opinion was not judi- 
cial, ſo it has not any authority in law for its foundation. 
Cote himſelf fays, that they ought to make a record of their 
proceedings; then they are judges of record, and there- 
"fore; according to himſel 12 Ce. 24. their acts are not 
. traverlavie.  Ubjection.” Phat the perty has no —— 
Fro 0% , TNT f nei 
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neither by writ of error, nor otherwiſe. Anſwer. That he 
hath a remedy as good as a writ of error. 2. Admit that 
he hath not, yet that will not entitle bim to a traverſe, 1. 
He agreed that the plaintiff cannot have a writ of error, be- 
cauſe it is a court newly inſtituted, impowered to proceed 
by methods unknown to the common law; as there is no 
need to have an indictment, or ſuch formal judgment, as in 
other caſes ;. as there is no need to ſay idee confideratum, Sc. 
but only guad ſalvat, & c. He compared it to convictions 
before juſtices of peace out of ſeſſions, upon which though 
error does not lie, yet a certiorari lies; for it is a conſe- 
quence of all juriſdictions, to have their proceedings return- 
ed here by certiorari, to be examined here. There a cer- 
tiorari was awarded, to remove an indictment for felony, 
where-the party convicted was burnt in the hand, but no 
judgment given, ſo that he could not have a writ of error. 
Where any court is erected by ſtatute, a certiorari lies to 
it; ſo that if they perform not their duty, the king's bench 
will grant a mandamus. There was a miſtake made by the 
commiſfioners of ſewers, grounded upon this, that where 
the 23 H. 8. c. 5. ſays, that the commiſſioners in ſeveral 
caſes there mentioned ſhall certify their proceedings into 
chancery ; afterwards by 13 El. c. . it is enacted, that 
thereafter the commiſſioners ſhall not be compelled to cer- 
tify or return their proccedings, which they interpreted to 
extend to a certiorari ; and thereupon they refuſed to obey 
the certiorari, but they were all committed: and yet the 
ſtatute does not give authority to this court to grant a cer- 
tiorari, but (a) it is by the common law that this court 
will examine, if other ceurts exceed their juriſdictions. So 
a certiorari lies upon a conviction of forcible entry, upon 
the view of a juſtice of peace, And there is no reaſon that 
this caſe thould be different from all others. In this caſe 
the plaintiff moved for a certiorari after the action brought, 
but the king's bench did not think proper to help him in 
bis a gion; and that is the reaſon why it was denied. 2, 
If no certiorari lay, it does not follow, that becauſe their 
Proceedings are not examinable, that therefore they are not 
a court of record; for their juriſdiction is not diminiſhed, 
becauſe there is no appeal from it; but it is the ſtronger, 
becauſe ſo great a truſt is repoſed in them. So that the 
force of the argument muſt be, that becauſe no appeal lies 
from them, there is the leſs reaſon that their proceedings 
ſhould be traverſable. And that this is no grouad for a 
traverſe, appears by many precedents. As if in a criminal 
caſe the jury gave a bard verdict, no attaint lies; nor is 
the judge puniſhable, if by miſditection the jury gave an ill 
verdict, In 12 Co. 23. it appears to be the law of the /ar- 
chamber, that if the party was acquitted againſt plain proof, 
the judge and ; Jury ſhould be fined ; but that is now ex- 
ploded. and fol, 24, 25 g Nudigate's caſe, fal. 25. is 
3 e 


n contrary. 
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Groxnvzt? contrary, That juries have been fined, appears by AH 
88 277 2 Leon. 132. Yelv. 23. but all thoſe caſes are anſwer- 
A jury is not in BuſbePs caſe in Yaugh. 135. And it was reſolved by 
finable for giv all the judges of England (except Kelynge chief juſtice) that 
— 0h * 7 were not finable for giving verdict againſt evidence. 
Nor if they Cro. El. zog. it was held, that if the jury find according 
— to the direction of the judge in matter of law, although he 
Judge in point be miſtaken, the jury ſhall not be liable to attaint ; and 
of law liable to the miſdireRion of the Judge cannot be aſſigned for error; 
Sach miftirec. ſo that the party is without remedy againſt whom the ver- 
tion cannot be dict is found, and yet he is concluded by the verdict, to ſay 
aligned for er- that it is not true, Objection. That there is not any jury 
Preſentment in here. Anſwer. That will not diſtinguifh the caſe ; for in 
a court-leetis 7 H. 6, 13. 3. 8 Co. 41. 4. it is ſaid, that finis finem litibus 
8 imponit, and the cauſe for which it was ſet is not traverſable. 
Cirthe 14. 1 A preſentment in a court - leet is traverſable, but no action 
Show. 61, Holt, lies againſt the ſteward for awarding proceſs upon it. Such 
—_— "ot in preſentment is traverſable in replevin, not in treſpaſs, nor 
cont. Carth, 73. in an action againſt the judge. But where a fine is im- 
and vide Dyer, poſed, the matter for which, &c. is not traverfable. For 
— Cowp- where the power veſted by the law in the jury is transferred 
or in an action to the judge, why the party ſhould rather have his traverſe 
againſt the to the condemnation of the judge, than to the verdict of the 
Judge. jury, who find him guilty, there is no reaſon. And conſe- 
The matter for] guury 

which a fine is quently by this ſtatute the original powet of the jury at com- 
impoſed 3 2% mon law being veſted in the cenſors, it is equally peremp- 
No a&ion lies tory. Paſch. 29 Car. 2. Hammond uv. Howell, 1 Med. 184. 
againſt a judge 2 a18. Hammond being one of the jury with Buſbe,, 
„ A. Was fined and impriſoned for not finding Pex and Mead 
* guilty of a riot; and after that judgment was given in the 
common pleas, that the fine was illegal, and Buſbel was diſ- 
charged, Hamond brought an action of falſe impriſonment 
#gainſt Sir John Howell recorder of London. The defendant 
in his plea ſhewed the proceedings before the commiſſioners 

of oyer and terminer, that Pen and Mead were indicted, an 
pleaded not guilty, that the jury found them not guilty 
againſt plain evidence and the direction of the court in mat- 
ter of law; that the plaintiff was one of the jury, and fined 

forty marks, and committed in execution for his fine; the 
plaintiff replied, de ſon tort * abſque hoc that they found 
againſt evidence: and it was held, that tho action did not 
lie; becauſe the defendant being recorder, was in the com- 
- miflion of ojer and terminer, and judge of record. And 
| the preſent caſe does not differ from the ſaid caſe for bers 
the cenſors have juriſdiction over the plaintiff and bis 
rofeflion, as the recorder had there ; and the particulat 
fat was within London, within the limits of their juriſdic- 
Heror dogs not . fed js Howell's Caſe it was —— that a writ 
upon an or- of errar would not lie upon the order for impoſiug the Ane 
bar pb ne but that was not —— a ſufficient ground to maintain 
terwiner to ting the action. QbjeRion, Hardt. 480, Terry v. Humus: 
yo gag TE nan. Ongee trons x2 lens " 


* * 
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din. Where in trover for goods levied by warrant of the Gzoenvarrt 
commiſſioners of exciſe, the queſtion was upon the whole 35 tz 
matter apparent upon the ſpecial verdict, that the commiſ- An action will 
fioners had adjudged low wines to be ſtrong waters, whe- — — 
ther an action would lie againſt the officer; and it was — 2 
held that it would; becauſe they had exceeded their juriſ- ceſs of a limit- 
dition, no duty being impoſed upon low wines. But here — ——ů 
the ſubject matter and the perſon are under the juriſdiction which it = =. 
of the cenſors. As if two juſtices adjudge A. to be the fa- cognizance, 
ther of a baſtard, if the child is a baſtard, A. is concluded by bat ange 
the judgment of the juſtices, and cannot fallify it, and ſay be falfifed but 
that he is not the father; but his only remedy is by appeal: dy »ppeal. 

but if the child was born in wedlock, then the judgment But the filiation 
was coram nos judice and void, and conſequently no perſon 9f 2 child bora 
concluded by it. But it is admitted in the (aid caſe, that if A is 
the commiſſioners had had juriſdiction of the cauſe, though 

they had given a wrong judgment, as if they had adjudged 

ſmall beer to be ſtrong, their judgment could not have been 

examined in an action. Objection. Cre. Car. 394. Nicholls 

v. Walker, where upon a ſpecial verdict in wes the caſe 

was, that a pariſh in reputation, which had all parochial Þ Place phich 
rights a Jong time before and at the making of the 43 El. de „ diftinR pe- 
c. 2. was rated to the poor of another pariſh, and the ſaid 2 , and bad all 
rate was confirmed by two juſtices ; and for refuſing to pay, np pg 
the overſeers by virtue of a warrant of two juſtices diſtrain- making the 43 
ed; and judgment was given for the plaintiff, becauſe it Fl c. 2. is a 
was adiflin& pariſh as tothe 43 El. c. 2. and if the inhabi- 40 th. Bari a 
tants of one pariſh make a rate upon the inhabitants of an- A rate by one 
other pariſh, for maintaining the poor of the firſt pariſh, bend upon an- 
the inhabitants have exceeded their authority, and it is an — ohne 
illegal tax, and the juſtices have no power to confirm ſuch hare no power 
rate, (unleſs it be in caſe of contribution by the one pariſh *2 nf it, 
to the poor of the other, which was not the caſe there) and 

ſo there was no ground for the warrant of tho juſtices for 

the diſtreſs, for their juriſdiction is only in caſe of rates 

well aſſeſſed. 2. Admit that this conviction was traverſable, 

yet the plex is certain enough. It is ſhewn, that the plain- 

tiff gave the woman ſuch unſound medicines and noxious 

drugs, that ſhe became worſe, Now ſuppoſe this fact might 

be trayerſed, there is no deſect in the plea; for if it had been 

laid more particularly, it muſt bave been tried by a jury at 

laſt; for the judges do not underſtand medicines ſuthcient+ 

ly to make a judgment, whether they were ſound or not; 

and therefore it is enough to aver generally, that they were 

unſound and noxious drugs, As in caſe againſt a phyſician a cafe again 
it is ſufficient to ſay, that he adminiſtered phyſick unſkil- # phyſician for 
fully, Se. without ſhewing the particular defect in his ſkill, hr ung 
There 1s another objeQion ; that it is not ſhewn under what need not ſpecify 
diſtemper the wife laboured, Anſwer. I bat if ſhe had not e particular 
any diſtemper, the plaintiff's caſe is the worſe, for then he — r 
ſhould not have Ws phyſick. Ax if a ſplenetick 


+ pet ſon 
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Gnotnvrrt* perſon comes to a phyſician, when in fact he is well, it 
Bos wr. Would be a fault in the doctor to adminiſter phyſick to him, 
Any perſon hay. There is another objection, that the witneſſes were not ex- 
Ing judicial K amined upon oath. And by Ho chief juſtice, where judi- 
Alaither an oath, Cial power is given to perſons by ſtatute, they may by con- 
ſequence of law adminiſter an oath ; but to that, he ſaid, 
he would not give a poſitive opinion. But admitting that 
they might have adminiſtered an oath, the omiſſion of it is 
but error in the proceedings, and does not make the judg- 
ment void, like the caſe of the Marſbalſea, 10 Co. 76. K. 

where one proceſs is iſſued inſtead of another. 


As to the ſecond objection, that they have fined the plain-' 
tiff, and impriſoned him alſo; it is anſwered by the words 
of the leters patent, which give power to do it; and ſo do 
the juſtices in many caſes at common law. 


As to the third objection, it is well enough. For as to 
| the vi et armis, battery and wounding, they plead not guilty; 
and as to the reſidue, &c, which includes the aſſault, &c, 


they juſtify, | 


As to the fourth objection, that it does not appear that 

the doctor was a member of their body, he anſwered, that 

if he was a practiſer of phyſick in London, as he has admit- 
ted himſelf to be, the cenſors have ſufficient authority over 
him, whether he be of their body or not, by the expreſs 
words of the letters patent. And for theſe reaſons they all 
held the plea to be good. And judgment was given for the 
defendants, | | | | 


College of Phyſicians ver /. Lovett. 


& gretects 688 T HE plaintiffs brought debt againſt the defendant for 
tor of one of the 251. for having practiſed phyfick within London five 
| — vero months, without licence, Upon nil debet pleaded, it was 
fick in London, tried before Holt chief juſtice of the king's bench in Len- 
eee on Guildhall on Tueſday the eighteenth of November 1701, 
en licence gen in Michaelmat term 10 Will. 3. And the defendant's de- 
the college of fence was, that he was a graduate doctor of Oxford. But 
phyſicians. Vids jt was ruled by Holt, upon conſideration of all the fta- 
ante 45% * tutes concerning this matter, that he could not pradiiſe 
. within London, or ſeven miles round, without licence of the 
college of phyſicians. And by his direction a verdict was 

given for the plaintiffs. "ay 10s 


Adhudged accordingly en a ſpecial verdict, Mich. 4 C. . 
B. R. 1717. College of Phyſicians verſ. Dr. Va. 10 Mod. 
353. who was & graduate of Orferd. 8 5 T "4 
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Wiggon ver/. Branthwait, 
8. c. 12 Mod. 259 · Holt, 78. 
Reſpaſs for taking of goods. The caſe was thus. The neck may ds 


abbot of Bromball was ſeiſed in fee in right of his mo- claimed by pre- 

| of the manor of Bromhall, and he and all thoſe whoſe ſcription. acc. 
eſtate he had, had time whereof, &c, had wreck of the ſea. ke > 6 
The manor by the diſſolution of the monaſteries came to Mod. 149. F. 
Henry VIII. by which means the wreck being a royal fran- —— 
Chiſe, was veſted in him in jure coronas. And he being fo 26. b. lan. 
ſeiſed, granted the office of lord high admiral of England to the 168. Adm. Bro. 


viſcount Liſle, with all wrecks of the ſea and all other profits Mage ns oa = 


to the ſaid office appertaining. And afterwards he granted peccription, pl. 
the manor, &c, to B. under whom the plaintiff in the ac- 32. De ſon tort. 


tion claims, But becauſe that (as the defendant's counſel 8 of 


urged) the wreck being granted to the lord Lifle before, and lord high aimi- 
not recited in the grant to B. it did not paſs by the King's ral of England 


grant to the 2 therefore they ſeiſed the goods for — 
the king. But Holt chief juſtice over- ruled this matter upon Words of re- 

the evidence at the trial In Suffolk, Becauſe the wreck ap- friftion in the 
pertaining to the manor by preſcription, could not paſs, as 2 
appertaining to the office of lord high admiral, to the lord to all the things 


fe. And it being moved, that it might be found ſpeci- * = wn 


ally, he refuſed. And therefore Mr. Jhittaker tendered à word of grant. 
bill of exceptions which was ſealed, and a writ of error All the appur- 


brought, and errors aſſigned. And upon the firſt argument — > 


ls of the crown paſs by a grant of the manor with the appurtenances, though they are nat 
. recited in the grant, Vide Com. Grant, G. 2. 2d Ed, vol. 3 440. 0. 20. Kd. 
f 45% | | 
| tho 
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Wieso the judgment was affirmed, niſ, &c. Mr. ſolicitor general (Sir 
baanzawair Jobn Hawles) argued, that the wreck would paſs by the words 
maris ejefla, which clauſe was not reſtrained with, apper- 
taining to the office, c. there being other diſtinct matters 
ranted, to which the reſtriction at the end muſt be applied. 

ut per Holt chief juſtice, in regard that there is but one 
conceſſu, or word of grant, all the clauſes ſhall be taken to 
depend upon one another, and the clauſe of reſtraint will 
extend to them. Otherwiſe if there had been any word of 
grant intermediate, And of that opinion was the whole 
court. But afterwards upon the rule for judgment niſi, Ce. 
Mr. Whittaker came, and argued, that the — clauſe, 
of eidem ſpectantia et pertinentia, did not extend to wreck of 
the ſea : becauſe wreck could not belong to the faid office 
by preſcription, for the office itſelf begun within time of 
memory. Spelm. verbo Admiralty. And therefore it muſt be 
compared to the caſe in 9 G. 27. B. where the king grants 
bona tt catalla felonum ditto manerio ſpettantia et pertinentia ; 
there becauſe goods and chattels of felons lie in grant, and 
cannot be appendant to the manor, therefore it amounts to 
a new grant of them. So here, becauſe wreck cannot be 
appendant to the office by preſcription, it will amount to a 
new grant of all the wrecks of England then in the king's 
hands. 2. He inſiſted upon the ſame objection that the ſo - 
licitor general had made before, and cited ſame caſes, to 
prove, that the words of reſtraint ſhould not be applied ta 
them, but that the necnon would make them ſeveral ſen- 
tences. 1 Leon. 119. 2 Roll. Ar. 51. 14 Vin. 79. pl. 
15. And for the matter of non-recital, he cited Dyer, 77. 
a, But per Holt chief fange wreck may be claimed by 
preſcription ; and for all that appears, wreck may belong ta 
the lord high admiral by preſcription. For the office of 
lord high admiral is an ancient . office, time whereof, &c. 
though perhaps it was not veſted in a fingle perſon, or in 
the ſame manner as it is now. In Dyer 152. ö. there is a 
preſcription, for the lord high admiral to grant the office of 
regiſter of the admiralty for life, And that is an anſwer to 
the firſt objection. As to the ſecond, the caſe in 1 Lon. 
119. 2 Rell. Ar. 51. 14 Vin. 79. Pl. 17. is becauſe the 
neral words follow the ſpecial, and without ſuch con- 
uRion the ſpecial words would be void. And Holt chief 
juſtice ſaid, that he made no doubt but wreck belonged ta 
the admiral about the five ports, and ſuch places where be 
was moſt converſant in ancient time. Judgment was afitm · 
ed abſolutely, Ex relatione mri Jacob. 
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Rex ver/. Foſter, 


Yer was indicted for that he had in magnet ef An indiQmeng 
Fe exceſſruos numeros volucrum ferarum ( Anglice wild fowl) great — wn, 
mortuarum, with (a) deſign to make them dearer, c. Mr. of dead wild 
Robert Eyre moved to quaſh it for the uncertainty, becauſe — 2 
they do not ſhew how much, Cc. And he cited Cro. Car. them dearer 
380. magnam quantitatem flraminis et foent held ill, And the — for — 
caſe of the King and Roberts ſince the revolution, 1 Show. 1 Roll. ons 
389. 4 Mad. 100. where a ferryman was indicted for ex- 2 Bult. 317. 
tortion in taking fourpence a ſcore for ſheep carried over, 2 
where he ſhould but have taken twopence a ſcore, &c. The 0g. 2 Hawk. c. 
defendant upon not guilty pleaded was convicted, but judg- 25: f. 76. 18. Ea. 
ment was arreſted, becauſe the indictment did not ſhew, 2 — 2 
for how many ſcore he had taken fourpence. And the in- ment, G. 3. 
gictment againſt Foſter was quaſhed. | 24, Ed. vol, 3. 


Pe 5952 « 
(%) Vide 4 Mud, 103. 


Foſter verſ. Hexam, Ante 427. 


H E cafe of conuſance demanded by the biſhop of E 
was this term moved again, And then the conuſance 
was allowed ni, &c. And Holt chief juſtice demanded 3 
fight of the record of the cafe in Edward 3. but they had 
only a copy of it. Upon which Holt ſaid, that the record 
itſelf ſhould have been in court, where the judgment is 
grounded upon the record, as it is here, the entry being in- 
Hectis record, &c. And he faid that the demand ought to 
be entered as of Hilary term, and ſo continued by curia ad- 
viſare vult, &c. And he ſaid, that they had no need to 
have pleaded ſo many allowances; but the might have 
. Pleaded but one only, and have relied upon it. 21 Ed. 4. 

44+ accord, For if a franchiſe lies in grant, and cannot be 
claimed by preſcription, the allowance in the king's bench, 
or eyre, or confirmation by patent, will be ſufficigat, 


- Lacy ver/. Williams. Ante 227. Tatr. Mich. 10 


$, C. Carth, 472. Salk. 568, Holt, 614. 12 Mod. 261; — ** 


ARROR was brought upon the judgment given in this A recovery 
E caſe in the common pleas, Joe. 22 general — — ch 
errots were aſſigned. And the ſame point was argued here, *24** to the 
$$ in the common pleas, viz. Whether a recovery, in freehold — 

hich there was no tenant to the praccipe before the writ of return of the 
Tamm, near ad warrantizandam, ifſued, and then a tenant was 5e ed base 
Judgment, Vide ante, 2274 


mage 
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made to the praecipe pending the writ of ſummons, and be- 
fore the return of it, and the recovery afterwards paſſed ; 
whether this common recovery be good? And it was urged 
by Mr. Pratt in the writ of error for the plaintiff in error 

that the recovery was not good. For fby him) though a 
common recovery is a common aſſurance, yet it bas forms 
peculiar to it, which ought to be obfervedz as if there is no 
tenant to the praecipe pending the ſuit, and a recovery is ſuf- 
fered, it will be void; but according to 1 Roll. Mr. 868, 
b. 31. 10 Vin. 443. pl. 3. Cro. Car. 282. it will be good 
againſt the parties by eſtoppel; but not againſt the iſſues in 
tail, which is the preſent caſe, In ſuppoſition of law the 
tenant ought to have the lands at the time of the ſuing of 
the writ, otherwiſe he cannot render them as the writ ſup- 

poles. But if he purchaſes the lands pending the writ, that 
will make the writ good; contra if they come to him by de- 

ſcent,' pending the writ. 41 Ed. 3.5. 1 H. 6. 1. 18 E. 


4. 26. But if there is no tenant at the return of the writ, 
the writ is abated ; but the court cannot abate an abateable 


writ without plea, 9 Ed. 4. 12. per Littleton. There is no 
difference between a writ abated and abateable as to a ſtran- 


ger, for though the tenant does not take advantage by it 


by plea,” yet that will not prejudice a ſtranger. In 7 H. 6. 
19, 20. entry of the diſſeiſee upon the tenant pending the 
writ abated it, And a recovery in formedon againſt the 
tenant pending the writ abated it, 3 H. 6. 34. But aliena- 
tion by tenant, or recovery againſt him, by covin, will not 
abate it; for in ſuch caſe he continues tenant as to the de- 
mandant until judgment that he ought, &c. but in the for- 
met caſe he does not continue tenant until judgment, and 
thereſore the writ is abated, See Bro. Briefe 108. 182. Judg- 


ment againſt him by eſtoppel ſhall be good againſt him. 2. 


The count ſuppoſes the tenant to be the tenant of the lands, 
otherwiſe to what purpoſe do they make a demand againſt 
bim. 3. The voucher ſuppoſes, that the tenant bas ſeiſin 
of the lands, for it would be abſurd to vouch another, t9 
warrant lands to him which he hath not. And the defivi- 
tion of a warranty ſuppoſes ſeiſin in the lands warranted, 
Co. Litt, 365. a. 9 Edw. 3. 12. The vouchee may coun- 
terplead the voucher by non-tenure, or entry pending the 
writ; and if the vouchee does not plead this, but vouches 
over, the ſecond vouchee may plead this counterplèa. 21 


H. 6. 24. 49. Voucher is in nature af an action, C.. 
 Litt. 102. 4. and every one ought to have cauſe of action 


at the beginning of it. Bro. Hrig py. Voucher comes 
in the room of warrantia chartae, differs only in this, 
that voucher muſt be after an action, but warrantia cherta? 
may be before an action brought againſt him; but warren” 
tia chartae cannot be brought but by him who is tenant « 

the land, Hob. 21, and for the ſame ceaſon 3 man wha s 
not tenant of the land cannot vouch, Then bete the Ee 


/ — 


4 
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nant cannot vouch the vouchee; and though the vouchee 
has not counterpleaded it, ſo that it will be good againſt 
him by eſtoppel, yet the iſſue in tail will not be bound. by 
eſtoppel of the anceſtor, for he claims per formam doni. 3 
Ca. 3. l. 12 Edw. 4. 14. . 


Objection. If the tenant purchaſes the land, pending the 
writ, that will make the writ good, &c, Anſwer, That 
rule is laid down upon caſes upon pleas in abatement, and 
therefore muſt be underſtood, where the purchaſe is beforg 
the time for pleading in abatement is expired. 


Objection. Where non-tenure is pleaded to avoid a re- 
covery, he pleads that he was not tenant at the purchaſing 
of the writ nec unguam poſftea, which goes to the time of the 
judgment. Anſwer, 1. That is not a ſubſtantial part of 
the plea.' 1. The nee unguam poſtea muſt be underſtood 
from the purchaſe of the writ until the time of the plead- 
-ing ; for it does not appear in any of the caſes, that the 
demandant replies, that the purchaſe was after the time of 


the pleading. : 


Mr. Keene for the defendant in error argued ? contra, that 
there is no reaſon for avoiding a common- recovery, except 
that the recompence will not inure to the iſſue in tail. 3 
G. 5. a. b. Owen v. Morgan. Hob. 259. And here the 
recompence in value will enure well to the iſſue. It has 
been generally taken, that there muſt be a tenant at the 
time of the return of the writ; but thoſe books muſt be 
underſtood of a recovery, where the tenant and youchee 
appear at the ſame day, and judgment is then given. Hab. 
202. 12 Ed. 4. 14. — it is a recovery from the ſaid 
day. A writ is ſaid to be depending until judgment. And 
therefore if the vouchee counterpleads the voucher, that the 
tenant had nothing, &c. at the time of the voucher, he 
ought to ſay, nec unguam poſea. 45 Ed. 3. 2 Roft. Ent. 
273. 4. 367. a. Ney. 126. In this caſe it had been good 
in an adverſary action, becauſe it had been his own act. 41 

Ed. 3.5. 8 Ed. 3. 3%. 10 Ed. 3. 21. And he cited 
alſo the caſe of Sambourn v. Belt, 1 Show. 34). where in a 
writ of error brought to reverſe a common recovery, the 
errors were held to be ill affigned, becauſe it was faid 

that there was not any tenant to the praecipe at the return 


of the writ, where it ſhould h ” 
terwards before judgment, "E mom 8 


He chief juſtice, If the vouchee comes in, and coun- 
terpleads the voucher by non-tenure of the tenant, he ought 
to lay, die impetrationis, &c. nec unguam poſiea, The ſame 
wif the tenant pleads non-tenure in abatement, But if 


only, 


the 
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Lacy the tenant comes in by act of law, as by deſcent, pending 


rule is, that if the tenant gain the freehold after the writ 
purchaſed, and at any time before judgment, it makes the 
writ good. And there is good reaſon for it, far why ſhould 
the recovery be ill, but becauſe it is againſt a man who had 
AI at the time of the recovery, which fails in that 
cafe? In ſcire facias againſt terre-tenants after a reco 
they ought to plead, that the tenant had nothing in the 
land then, &c. nor at any time after; and without adding 
nec unguam paſtea it would be an ill plea, And as the writ 
is made good by a ſubſequent purchaſe, ſo the vouchee is 
made good by a ſubſequent entry into warranty by the 
vouchee. And therefore there is here a good tenant, and 2 
good vouchee, and a good recovery, And as to the mat- 
ter of the cauſe of action, the demandant might have good 
cauſe of action, though the tenant bas not the lands; for 
the demandant's right is the cauſe of action, and not the 
other's being tenant to the praxcipe, And therefore if the 
tenant hath the lands to render before judgment, it will be 
good, To which the other judges agreed. Judgment was 
affirmed, nit. And the laſt day Mr. Squib came, and ar- 
gued to the ſame purpoſe as Mr. Pratt before, and cited 
18 Eaw. 4+ 13 · 18 Edw. 4+ 26. per Littleton. But the 
court continuing of their former opinion, judgment was 
affirmed abſolutely. And Hol chief juſtice ſaid, that the 
reaſon of the recompence in value in the caſe of common 
recoveries is ratio une ſed nan unica; for where a recovery is 
Againſt tenant in tail, it will bar the reverſion expectant 
-upon it, and yet the yecompence in value cannot go to that, 
which was a great ſtrain, and ſhews the favour allowed to 
common recoveries. 2 | 


Farow verſ. Ohevalier. 


8. C. Salk. 139. Molt, 176. 


Ovenant was brought by a maſter againſt his ſervant, 

upon a covenant not to buy or ſell without bis ma- 
rally, R. acc, ſter's leave; and the breach was aſſigned, that he had diu. 
Cro. Car. 376. fis diebus et vicibus between ſuch a day and ſuch a day, fold 


1. 23. Vi 
_ <3 ag to A, B. and C. and divers other perſons unknown to 


Ta covenant the 
breach may be ( 


' Pleader,c. 45. plaintiff, goods to the value of 800 J. and another breach 


4 ag. was laid, for having bought goods in the ſame manner 


2 Lev. 96. Cro, Upon iſſue joined, verdic for the plaintiff. And it w 

ae. 456. nave moved in arreſt of judgment, that the perſons were une 
—— goods tain to whom the ſale was made; and the time in whicd the 
without leave, a ſale was made, was uncertain alſo z which ought to a” 
breach that the been ſpecially ſhewn, "To which Mr. Hall for the plain 
to A. B. and C. anſwered, that the perſons have no need to be {hewn, 


and divers other perſons unknown te th: plaintiffs on divers days and times between c 
cular days, is good, . | «ding 
aY010IP 


ke atk AE f ⁵ꝗ⁵mM m . ]7—˙ ĩ˙1⅛ẽ = ⁰ x x Eo 
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avoiding prolixity in pleading. 3 Cro. 916. Bralan v. 3- Farow 
con,. 2 Cro. 565. Cro. Car. 610. laid generally. And as 8 
o the time, diverſis diebus et vicibus was well enough. Raym, | 
8, 9, 10. Stile 420. 428. Holt chief juſtice, In an action 

of covenant the breach may be aſſigned generally. But in 

debt upon a bond conditioned to perform covenants, the re- 

plication (a) ought to be more certain, Where an act is () D. acc. ante 
deſcribed to be done between ſuch a day and ſuch a day, di- egen. 
verſis diebus et vicibus, in another action brought for the ſame 24. Ed, vol, mY 
thing, one may aver, that the former action was for the p. 104. 

ſame thing, Sc. To which Gould juſtice agreed. But (by 

him) where an (ö) action is brought upon a penal law, one (5) Vide poſt, 
ought to ſhew the particular facts, and divegſis diebus et vici- 587. 

bus will not be good, becauſe there a man is intitled to diſ- 

tin& penalties. Contra in covenant, Judgment for the 


plaintiff, Ex relations m'ri Jacob. 


Parkhurſt verſt Foſter, Inte, Trig. 3. 


Will, 3. B. 
Rot. 363. 
H E plaintiff brought an action of treſpaſs againſt the Letting lodgings 
defendant, for billetting a dragoon upon him, and tue Providing 
orcing him to find him meat, drink, hay and ftraw for his Imi, gde 
horſe, Sc. Upon not guilty pleaded, ſpecial verdict, that room, and horſg 
the plaintiff kept a houſe at Eyſom, et demiſit conclavia, Anglice — nya 
lodgings, talibus qualer came there propter ſalubritatem aerit, have foldiers 
of to drink the waters, or for their pleaſure; and that dur- 4-*tered u 
ing the time of their abode there the plaintiff dreſſed meat — — 
for them at fourpence the joint, or ſold them meat ready 427, Garth. 
dreſſed, if they pleaſed, and alſo ſmall beer at twopence the 27. 12 Mods 


mug, and alſo found for them ſtable room, hay and oats for Bern, Jallice, 


their horſes, paying eightpence a night for hay, and four- Soldiers, 5. 14: 
pence a gallon for oats; and that he had no licence to ſell — 
ale from the juſtices; and that he did not ſell any of the ſaid Treſpaſs lies 
proviſions to any other perſon : then they find the defendant tat a con- 
conftable, and bring him within the act for billeting ſol- mb jor billet- 
diers, &c, and that he bilieted the ſoldier upon the plain- ale minant. 
tiff, and that the ſoldier compelled the plaintiff to find him <omp*llable to 
meat, &c, And the queſtion was, whether the plaintiff — — * 
was ſuch a perſon as the act of 4 & 5 W. M. c. 13. ,. 18. Mod. 427. 
nu to make liable to have ſoldiers billeted upon bim ? Garth. +17, 
— the whole court was of opinion that he was not. For — 22 
is act is a great invaſion of the liberties of the ſubject; the ſoldierin 


and therefore if the words of the a& will be ſatisfied, with- oblising tbe 


man on whom 


out including ſuch a perſon as the plaintiff is deſcribed to þe i 

be, it ſhall not be extended to him. And he is not within . meat 

wn Auden words of the ſtatute ; for lodgers cannot come by — 
thority of law upon their journey r a a previous con- — is” 

tract, and the plaintiff may refuſe any of them, if he pleaſes ; bes 


him. 


and therefore he js more limited than him whom the at 
F | deſcribes, 
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Paxxuuzzr deſcribes. 2. They have not any beer to ſell, but only 


 Foxren, What ſerves their family; and therefore it cannot be an ale. 
houſe. Beſides, that he is not obliged to fell at certain 
rates; and therefore he is not comprebended within any of 
the perſons deſcribed in the act. But then Mr. ſerjeant 
Wright and Mr. Cowper for the defendant had taken excep- 
tion, that there is a variance between the verdict and the de- 
| claration ; and according to 2 Roll. Ar. 717. if there is 
more in the declaration than in the verdict, the variance 
will be fatal, if that which exceeds is material. The plain- 
tiff here declares, that the defendant billeted a dragoon up- 
on him, and compelled him to find for the dragoon meat, 
Sc. The verdict finds, that the defendant billeted the dra- 
goon there, but that the dragoon compelled the plaintiff to | 
And him meat, c. Now this action being conceived at { 
common law, (for it cannot be upon the ſtatute, becauſe it 
does not conclude contre formam flatuti) the defendant will I 
not be anſwerable for conſequential damage, but every one t 
8 muſt anſwer for his own damage; otherwiſe perhaps, if it t 
had been brought upon the ſtatute. Holt chief juſtice, But f 
at common law if a man does an unlawful act, he ſhall be b 
anſwłerable for the conſequences of it, eſpecially where, as ti 
* nee in this cafe, the act is done with intent that conſequential 0 
|| r | damage ſhall be done. This caſe was argued, Hil. 10 Will n 
(4 VI ty Sir Bartholomew Shower for the plaintiff, and by Mr. te 
3 1 f Ae for the deſendant; and 2 11. by Mr. Broderick al 
ſor the plaintiff, and ſerjeant right for the defendant. And th 
dis Trinity term judgment for the plaintiff by the whole 4 
Anonymous. — 
if 


— — the FA inſuring the life of Sir Robert Howard for one 2 
e 42 ffom the day of the date, The policy was dated 3 St. 
.Intaot tbe aftis 1697, and Sir Robert died the third of September 1698, at T 
<__—_ — = one of the clock in the morning. And per Holt chief juſ- 

ee the cafes tice, a die datus excludes the day of the date; but a datu, or | 
| there cited. à conſectione, is from the act done, and ſo commences t! | 

A computation (me day that it is dated or delivered; See 5 Co. 1. Co. Lit 


Som (be £292 16. b. Alſo another diſtindion was taken in this policy, 


| 
| 
| 
i e eee 
| | A computation M N aQion was brought upon a policy of inſurance for ry 
| 
| 
= 


which the 6@ is | 
Ke not until where though he died upon the laſt day, and the law makes V 
— 26-18 no fractions of a day, yet he being bound to inſure the | V. 
ante 280, and of Sir Robert for a whole year, and the year was not com- upo1 
— the caſes plete until the ſaid day was expired, it will be a breach. Vet Juſti 
42 l. C. cit Holt chief juſtice cited a caſe, where (a) A. was born the of hi 
pi. z096, 3 third of September, and the ſecond of September, twenty-00* — 
II. 274 ears after, he made his will; and it was held a good wil, We f 

2 the court would not make a fraction of a day; ? thy 


conſequently being of the age of twenty-one years, he mig 


deviſe his lands, Sir Bartholomew Shower would have. given 
5 cvidenco c 
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evidence, that by the cuſtom, and in the underſtanding Anon ti. 
of inſurers, policies begin the day that they bear date, 
though they are mentioned to begin from the day of the 
date; but it was over-ruled. This was at Guildhall upon a 
trial before Holt chief juſtice this term. H telatione mri 
Faced, . 


Rex vrr /. Cot poration of Malden in Eſſex. 


a 8. C. Salk. 431. 

Mandanius was ditected to the bailiffs, &c; of the bo- A return 4 4 

rough of Malden, reciting that by their conſti:ution dg, — ; 
they ought to ele& yearly two bailiffs out of ſuch aldermen, corporate officer 
&c. who had not been bailiffs within three years before; mutt either en- 
commanditig them to proceed to an election; &c; Ty — 
return the letiers patent to be, that they ſhould elect bailiffs mentioned In 
dut of the aldermen generally without any reſtriction, and my — _ 
that they had elected two of them ſecundum formam et effec- under kr. 
tum literarum patentium. And the return was diſallowed; A return Rating 
becauſe they ſhould either have denied the conſtitution men- — — 
tioned in the writ, or have ſhewn that they had elected ac- under — Dd 
cording to it; but this return being general; that they had bad. 

made the election out of the,aldermen, was not any anſwet 

to the writ z for that might be true, and yet ſome of the 

aldermen might be elected; who bad been bailiffs within 

three years before, and ſo not within the qualifications 
of the conſtitution ſhewn in the writ, And the ſecunduni 
 formam tenorem et effefum literarum patentium will not aid it, 

becauſe the conſtitution ſhewn in the return varying from 
that ſhewn in the writ, will be underſtood of the letters pa- 
teat'ſhewn in the return, and not of thoſe in the writ. But 
if they had been agreeable, it had been good. And peremp- 
tory mandamus was granted. a | 


The Inhabitants of King's Langley ver/. the 


Inhabitants of the Pariſh of St. Peter's in 
St. Alban's. | 


8. ©. Salk, bog, un Mad. 264 | 


M R. ferjeant Wright took exceptions to an order made The quartet 

1 at the general quarter-ſeſſions of the juſtices of peace, — 4 
pon an appeal to thein made from an order made by two from an order of 
juſtices, fot removal of a poor parſon to the laſt place ea 

of his ſettlemerit. And the exception was; that the appeal 

— lodged at the next quarter ſeſſions, and it appears upon 

the face of the order, that it was not then determined, but 

4 =_ adjourned over for farther conſideration. And it was 

eld by the whole court, that they might well adjourri an 

. * debate for farther eonſideration. 


—— 


— — ' — — — — — 
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Rex ver Harris, Ante 440. 
If poſſeſſion un- INquiſition (a) of a forcibſe entry into the rectory of, &«, 
der. . writ of \, L "was taken the eigbteenth of Oftober, 7, Mil. 3. 1695, and 
jnquiſition for a Teſtitution thereupon was granted (5); which reſtitution a 
forcible entry little time after was ſet aſide upon a (c) vi laica removenday 


— im . and the fifteenth of December, 10 Will. 4- 1698, a new reſ- 


execution by titution was granted; upon which the inquiſition was te- 
freſh force, the moved into the king's bench by certiorari. And Sir Bur- 
party ſhall have; ,5 renew Shower, Mr. Eyre, &c. moved ſeveral times, as 


a ſecond writ of . : f 
reſtitution with- Well the laſt term as this preſent Trinity term, to have a re- 


av ng _ _ reſtitution. And the firſt thing that they urged was, that 
4. Ma, 468, this ſecond reſtitution was irregularly obtained. 1. Becauſe 
If the vie the juſtices had exceeded their power, by putting the party 


— — e. in poſſeſſion immediately after the inquiſition taken, and 


12 Mod. 268, therefore they could not grant another reftitution after it; 
The ſecond wit But per Holt chief juſtice, if poſſeſſion be delivered by ho- 


muſt be applied . | 2 l 
for within « bere facias poſſeſſunem, or grant of reſtitution, and that is 


reaſonable time avoided immediately by a new force ;. there the party ſhall 
after the avoid- have a new Habere facias poſſeſſionem, or a new writ of reſti- 
ance. S. C. 12 >. T3 AY . , 

Mos. 268. with tut on. But it aſter the reſtitution awarded the patty enjoys 
„ ſame difference. Quiet poſſeſſion, and then he is removed by a new force, 


8 there be muſt reſort to a new remedy. It hath turned 
Mod 407 Mates ſometimes upon-the return of the formet writ of reſtitution 
324-3 Salk.333- before the new force, and where ſuch writ is not returr* 
2 But it is the former diſtinction which will determine the 
time. 8. G. 12 Caſe one way or the other. 2. It was argued by Sir Her. 
Mod. 2638, tholomgw Shower and Mr. Eyre, that the grant of this ſecond 
8 reſtitution was not good, becauſe it was not granted in 
Mod 443. fon, convenient time. For the intent of the ſtatute of Hey 

8 Sak.313. VI. was to give ſpeedy remedy; at leaſt after ſuch delay a 
ftion for a for. Was here, there ought to be ſome proceſs to renew the in- 
cible entry is quiſition, upon which the party ſhould come in, and ſhev 

 quaſhed after what he could ſay, why reſtitution ſhould not be granted; 
ed, if the cet; for his poſſeſſion might become lawful” by ſubſequent con- 
tution was juſt, veyance, or otherwiſe, And it is agreeable to the reaſon 


awarding re-ref- of the common law; for in perſonal ee after the yeal 


— and day, a man could not have execution of any judgment, 
If tortious, of but was driven. to his action of debt upon the fudgment; 
_ the exe. ànd in real actions he mult have had a ſcire fatias, as now in 
cution of a tra- Perſonal actions by the ſtatute of Meſim. 2. 13 Ed. 1. c. 45 


irs at Hg Mr. Eyre urged alſo; that in eriminal cauſes where 


is countermang. execution is Ceferred, it cannot be awarded, without brite” 
ed, ad not put ing the priſoner to the bar. Ahd alſo, that if the King had 


in force before a pardoned the offenet, no reſtitution ſhould go. Cn J® 


niences, it en 148. © ev. 99. To which Holt chief juſtice agreed, | 
not be awarded he cited Knizhtley's caſe,” who was indicted for high trees 
—_— *g4in  in-conſpiring the afſiflination of the king, and being , 
minal to the Taighedatbar in the king's bench confeſſed the indictment 
bar. S. P. 12 Mod. 268, Vide Cro. Fat. 495," Hutt, 21.  * £24976 B. 
(a) On 8 H. b. c. 9. (5) Preſently; Vide ta Mod. $63: (e) Vide Rex. Or. 59- A 
54. Com, Eſglifs. n. 12, ad. Ed, vol. 3. f. 273. a Iuſt. 54% Moorg 462. pl. 649 3 
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zudgment of death was pronounced againſt him in Eaſter 
term, and execution was countermanded, ſo that Trinity term 
paſſed, and then in the long vacation they had a deſign to 
execute it; and. upon that all the judges of England met, to 


that in regard a term had intervened without execution done, 
it could not be awarded wittout bringing Knightley to the 
bar. And per Holt chief juſtice, it would be the ſame thing 
if Trinity term had not been paſt but only begun; ſo that 
Knightley was impriſoned until Michaelmas term, and In the 
mean time he obtained a pardon. And the whole court af 
ter conſideration bad, were of opinion, that re-reſtitution 
bught to be granted, for this 7 in delay of the 
award of reſtitution for ſo long a time; for it ought to be 
done, immediately, or otherwiſe great inconveniencies would 
follow. And Hof chief juſtice founded his opinion upon 8 
Ce. 119. 5. Dr. Bonham's caſe, and the caſes there put, where 
auditors have power to' commit ſervants failing in their ac- 
counts, by N eim. 13 Ed. T. fl. 3. c. 12. it ought to be done 
immediately. 27 H. 6. 8. 80 by 13 R. 2. c. 2. commit- 
ment by a juſtice of peace for a forcible entry oüght to be 
forthwith. And there is no difference in reaſon; why reſti- 
tution upon the 8 H. 6. c. 9. ſhould not be immediately as. 
well as the commitment upon the 15 R. 2. c. 2. There is 
rather greater reaſon, becauſe the conviction upon the 15 
R. 2. c. 2. is not traverſable, as the inquiſition upon 8 H. 


becauſe the title in ſo long time might be altered, And 
though poſſeſſion intimates that the perſon poſſeſſed is the 


force. And Holt chief juſtice commanded the judgment to 


to this court, that reſtitution was not awarded until three 
years after the inquiſition ; re-reſtitution is awarded for that 
regularity. But Mr. Northey prayed the court, that fince 
re-reſtitution was matter of favour bf the court, and not of 
right, the court would not grant it, unleſs they would con- 
ſent to try the right; and that it was refuſed to be granted 
In the vicar of Hadley's caſe in this court, until the right was 
ſettled by a trial; But per Holt chief juſtice; he has known 
e-reſtitution granted in this manner, viz. that they ſhould 
Tring the writ of re-rtitution with them to the afſizes, and 
f the verdict upon the trial ſhould be for them, that they 
nould execute it immediately. And (by him) where the fi 
eſtitution was juſt, and the inquiſition is quaſhed, there the 
rſt reſtitution was tortious, there re-reſtitution ought to be 
ranted of right. And (by him) juſtices of peace may re- 


+6. c. 9. Com, Forcible - i Ee: 3* Þ+ 364» 
12 


ö. c. 9. is. And it would be a great miſchief, and againſt, 
the reaſon of the common law, if it ſhould be otherwiſe; 


rightful ownet, and ſo ſome reaſon for teſtitution ; yet where 
a long ſpace of time intervenes, the ſaid reaſon is not of 


be entered ſpecially, Becauſe it appears upon affidavit made 


conſider what could be done; and it was reſolved by all, 


ranting of re-reflitution is diſcretionary ; but where the . 


[uſtices of peac e 
caſe of x forek- 


© entry, may remove the forte on view z but cannot grant reſtitution, Vide 15 R. 2. Cc. 2. 8 


move 
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Ree move the force upon the view; but they cannot grant reſti. 
Hans. tutiod. Re-reſtitution was granted by the whole court. 
Reltitution by whom granted. | 


Rex ver/. Sudbury, Heapes, et al'. 


A riot cannot be HE defendants were indicted for that, that they riet,, 
On AY 5 routoſe et illicite aſſembled themſelves, et fic aſſemiiati 
— C exiftentes, riotoſe, routoſe, Ic. commiſerunt a battery upon 
22 Mod, 262 Mary Ruſſel, Two of them were found guilty, and the 
1 N others were acquitted. And it was moved in arreſt of juda- 
4 Bi. Cm. 146, ment, that theſe perſons being indicted for a riot, and only 
Vide str. 196. two found guilty, it is the (ame thing as if they had all been 
_ acquitted ; becauſe two cannot be guilty of a riot, and ſo 
ment againſt ſe. the verdict was repugnant. Mr. Mundy for the king at- 
_ — for gued, that the principal charge was the aſſault and battery; 
oully end f a and the riotoſe, &c. was only to expreſs the manner, and a 
ſo aſſembled kind of aggravation of the offence, And they ſhould be in- 
riotonſl, — tended to be guilty of the battery, which was well laid, and 
—— 1.8. no notice ſhould be taken of the reſt. And he compated it 
the defendants to the caſe i Saund. 228. where in an action laid per conjpi- 
cannot be found. rationem, Ce. one only is found guilty, and judgment for 
— only. the plaintiff, becauſe the conſpiracy is only circumſſance, 
Vide 3 Mod. 72. Cc. 37908 3- 1 nfl. 562. But per Holt chief juſtice, it is 
a a ſpecial offence, and is laid as a riot, for the rtotoſe extends 

to all the facts, and the battery is but part of the riot, In 

(e) Vide ante the caſes cited the (a) difference is between an action upon 
379- the caſe, and a formed action of conſpiracy; in the latter 
one only cannot be guilty, contra in the other. But here the 

defendants being acquitted of the riot, are acquitted of the 

whole of which they are indicted, and no judgment can be 

given for the king. But if the indictment had been, that the 

defendant, with divers other diſturbers of the peace, &c. had 

committed this riot and batiery, add the verdict had been 3s 

in this caſe, the king might have had judgment. But in 


the principal caſe it was arreſted, 


Chace verſ. Sir Ralph Box. 


—.— * | P ON. a reference to the recorder of Londen by the 
| —— 3 lord chancellor, to certify what is the cuſtom in Lu- 


cerning the ad- don concerning the advancement of children by their fathe!s 


— > Sc. which would'exclude them from having ſhares of the 
> vg 3 perſonal eſtates of their fathers after their death; ſerjeant 
1 Eq. Abr Cuſ- Lovell, recorder of London, certified (g) the cuſtom 10 
_—— thus, viz. If the father gives to the child 1500 l. and in hi 
4th. Ed: p. 154. Will declares,” that he has advanced him, and afterwards dies 
2 EG. Abr. A. the child ſhall have no part of the reſidue of the perſon 


aſt. Ed. p-262- eſtate of his father. But if he had ſaid by his will, that) 


G.2. 2d. Ed. vol. 3. p. 420. Co. Li:t. 176. b. 13th, Ed. n. 8. Burn's Ece 

Wills. Distribution. III. Iſt. Ed. vol. 2. p. 737. 

| {#s) The ces tificate js ſer out verbatim in 1 Eq. Abr. ubi ſupra, aud is not ls compredeab'* 
a2 ig is bete repreſented to have been. h | hal 


= ©} , = !] 8 DEE 


neee 
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had given 15001. {which was a ſufficient advancement] yet Cnace 
upon putting it in hotchpet after the death of his father, he 7 
ſhall have his ſhare of the perſonal eſtate of his father, c. 9 

And if a man marries his daughter, and gives her a portion, 

if he does not take any notice of it in the will, this will be 

a ſuficient advancement, and ſhe ſhall have no ſhare of her 

father's perſonal eſtate after bis death. Ex relatione m'ri 

Selby, Note: Mr. Cheſbyre was alſo preſent in chancery 

when Mr. Recorder made this certificate ; but he did not 


intirely agree with Mr. Selby about the certificate at ſupra. 


Maſon verſ. White, Marks et al'. Fac. Paſch. 52 
. wn 3 B. R. 
T HE plaintiff brought an action upon his caſe againſt 9 — of 
the defendant I bite as attorney, and the other de- our lord the 
fendants, for entering judgment againſt him without his — 
aſſent, or without his having been arreſted, or any proceſs — — 
ſued againſt him, and without having made any warrant of & the courts at 
attorney to White ; upon which a flert facias iſſued, and his My any 
goods were taken, &c. Judgment by default; and a writ ed to — 
of inquiry being executed and aa now ſerjeant Wright vmmon pleas, 
moved in arreſt of judgment. 1. That the — is Though de 
azainſt White, one of the attornies de curia domini regis de names of the 
banco hic; where it ought to be, at Veſiminſier; for one Juſtices of that 
cannot underſtand what place hic means, and therefore one — 
Cannot know what court the plaintiff means. Sed non allo- A judgment may 
catur, For per curiam, de curia domini regis de banco is the ba Ta 
common pleas; and the judges will take notice that the — 
common pleas is at 1/efminfler, and therefore hie is at Weft- tbr term pre- 
minfler. 2. A ſecond exception was, that the plaintiff has 2 
not ſaid who were juſtices of the court; whereas he ought he cn 
to have mentioned the chief juſtice by name, et ſeciis ſuis, to dave iſuedin 
Ec. Sed non allocatur. For though in pleading of a fine — 5-50 
they plead that the fine wis levied before the chief juſtice Bi. 683, | 
4 name, et ſocits ſuis, yet there is no neceſſity here to name 
the juſtices of the court, 3. A third exception was, that 
£ 1 ſaid in the declaration that the deſendants, the twenty- 
0 of December, 5 M. & M. procured judgment to be en- 
red, &;, Now the twenty: firſt of December always hap- 
ww; out of term, and the court will take notice of that ; 
= oy judgment muſt be entered of ſome day in the term; 
_ o that they proſecuted a feri facias the twenty-third 
bh 1 &c, which is out of term. But to this it was 
5 red by Mr. Northey, that the declaration ſays, that 
ee the judgment then to be entered 4s of Mi- 
— * before, which is good. And of that opinion 
a. — ole court. And as to the writ he ſaid, that it 
— _ cauſaverunt ſuch a day, &c. But Wright ſaid, 
40 — be taken to be the tee; and he is conclud- 
the tate, and cannot aver againſt it, To which Holt 


ti 3 | chief 
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Mazoy chief juſtice ſaid, that a man cannot aver thak a writ wy 
— of another %% than it bears ; hut (a) one may aver. guod un 
( Vide ote emanavit at the time allege Ws; is ation is for a great 
212, and the wrong, and therefore no fayaur for the defendants, Judy. 


> 100 pgs ment for the plaintiff, | 


Rex ver/. Qrme and Nutt, 


1 N E defendants yore indicted, by indiAment found 
remove an in- at the Oli Bailey, for making, printing and publiſhing, 
* — a falſe and ſcandalous libel Again divers good ſubjects of 
3s not to be the king to the jurors unknown, to the intent and purpoſe 
granted except. to defame the ſaid ſubjects of the king to ather ſubjects of 
— the king to the jurors cognitis et cogneſcendis, and tg move 
Com.Certiorari, ſtrife among the liege ſubjects of the king to the jurors un- 
D. 2d Ed. vol. known, cognitos, et cognoſcendas, &c. And this indic nent, 
G an indie: After ſeyeral mations, was removed into the king's bench by 
ment for a libel, certiorari, which certiorari the court was very unwillin, to 
pert — © grant; but upon information that the recorder, before whom 
recorder thinks the defendants were to be tried, looked upon himſelf as af- 
himſelf affected fęcted by the libel; a certiorari was granted. And it being 
3 tried before Holt chief juſtice, at niſ prius at Gurldball, the 
for a libel matt defendants were found guilty. And now Sir Bartholoww 
forth who Shower, Mr. Montague, and Mr. Hutton, moved in arreſt of 
2 mg Juegment, that this libel did not appear to be prejudicial toany 
An iadict ment one, for the jurors did not know the perſons who were 1. 
— libel area fected hy the libel ; therefare they could not properly lay 
| — that the matter was falſe and — when they did nog 
+.inſufficient know the perſons of whom it was ſpoken; nor could they 


even after ver- ſay that any one was defamed by it. Wherefore, &c. judz- 


* ment was ſtaid until, c. Note, this libel was intituled, 
* lift of adventurers in the ladies invention, being a lolitr), 
3 c. J | | 
Mex. Iveſon ver Moore, 
Rot. 437- 8.0. Salk. 15. Holt. 10, Carth. 451. - 12 Mod, 262, Pleadiogs poſt, vol} 
p. 291. 
No en lies Eborum ff, I Emorandum quod alias, ſcilicet termins ſan 
ra 4 2 M Michaelis iliimo Sratterite, coram domin 


Com. 58. Comb, rage apud Weflmonafterium venit Henricus Iueſen per Wills 
$2. 1 pl, Num Calvert attornatum ſuum, et protulit hic in curia 

21, D. acc. domint regis tunc thidem quandam billam uam, us Tohane 

Lit. 56. . gem Moor armigerum et Rutham uxorem ejus, Samuelem Ii right 

- CI Feremiam Colley, Henricum Smith et — Clakey,. in - 

2 Com. 219. ladia mareſcalli, Wc, de placito tranſgreſſinis ſuper caſun ; Ei 


2 Wilſ8. Vide | | 
4 Vin. 506. pl, 3. Except on account of ſpecial damage, 8. C. Com, 68. Comb. 480. D. 255 
go6. pl. 2. Com. Action on the caſe for a Nuiſance. C. ad. Ed, vol. 1. p. 25s 216, dure 
up a common highway is a ppbig nuiſance. S. C. Com. 53. Corab. „ The preventien 
cuſtomers from coming to 8 colliery, per quod the benefitof the colliery was loſt; and coals uf 
up depretisted is ſuch a ſpecial Jamage as Wil] enable a man to maintain an ion for - p 
nuiſance. 8. C. Com, gd. Comb. 480. In ſuch action the declaration cannot be excepted t . 
| ter verdict becauſe it does not nam? any of the cuſtomers, $, C. Com, 5$. Comb. 45, * 
Vent. 348. Str. 666, Bult. Ni. Pr. 7. Burr. 2434. Whar dhe court ig divided 00 rule cn 
made, Re a6, antes 371. D. acc. 3 Mod: 156, at uk * 
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unt plegii de profſequends, ſeilicet Fohannes Doe et Richardus 
Roe; Jude quidem billa ſeguitur in haec verba, ſcilicet, Ebo- 
rum . Henricus ** queritur de Jobanne Moor armigero 
t Rutha uxore tjus, Samuels Wright, Feremia Calley, Henrica 
Smith et Petro Clakey in cufledia mareſcalli mareſcalciae domini 
regis coram ipſe rege exiſlentibus, pro eo videlicet, quad cum 
proeditus Henricus Toefan decimo quarto die Maii anno regni 
domini Wilttlmi tertii nunc regis Angliae, Cc. nona et diu antea 
et ſemper poſtea hucuſque poſſe/ſrongtus fuit et adbuc poſſeſſunatus 
exiſtit pro guodam termino annorum adtunc et adhuc ventura et 
inexpirato de et in quadam carbonaria, Anglice a colliery, et mi- 
nera carbonum, exiſtente ſubter ſalum et terram et in uiſceribus 
cujuſdam clauſi ſive parcellae terrae ſituatae et jacentis in parachia 
4 Whitkirke in comitatu praedifto uacate Whitkirke- field, et 
prope adjacentis cuidam altas viae regiae in parochia praediie 
ducente ex boreali parte ex villa de Wetherby in comitatu prac 
licto in per et trans quandam moram ibidem vogatam Winmore 
et abinde in per et trans quandam venellam ibidem vacgtam Aul- 
ſhaw-lane, et abinde in per et trans villam de Whitkirke prae- 
diftam et fic retrorſum, necnon de et in quadam alia carbonaria 
et minera carbonum exiſlente ſubter ſolum et terram et in viſca- 
ribus cujuſdam clauſi mora froe parcellae terrae in parochia prae- 
dicta vocatar Halton-moor ſauatae et jacentis et prope adjacentis 
communi altag viae regiae producenti ex boreali parte a villa de 
Whitkirke praedit/a in per et trans praedifiam moram vocatam 
Winmore et abinde in per et trans venellam praedifiam vocatam 
Aulſhaw-lane et abinde in per et trans villam de Haltan pra- 


diflam in comitatu praedicto et fic retro ſum, in per et trans quam 


quidem venellam vocatam Aulſhaw-lane carbones e mineris prae- 
dictis acguiſiti et effaſſi a clauſis praedictis ad lea vicina circum- 
Jacentia carriari et portari ſolitt ſuerunt et intendebantur ; Cum- 
que etiam eodem decimo quarts die Maii pracdichus Henricus 
ſveſon magnam quantitatem, viz. ducentas carraftatas, carbo- 
num e minerts praedictis effoſorum in clauſis praedittis.ſepara- 
libus venditioni exponi paratorum habuit ; Praedicli Fohannes, 
Rutha, Samuel, Feremias, Henricus Smith et Petrus prac. 
miſſorum non ignarh {ed machinantes et fraudulenter et malitiofe 
intendentes euudem Henricum Tvefon de uſu et beneficio carbona- 
riarum ſuarum impedire decipere & deprivare, a emptoris care 
bonum extra carbonarias praedittas effoſſorum 8 carbonariit 
praediftis alienare et ſeducere, ipſoſque ad carlonariam praeditti 
Jabannii Meor prope adjacentem in parochia praedicta appro- 
Priare et procurare, peſlea ſcilicet praedifio decimo guarto die 

1 ann regni didi dmini regis nunc nono upradifto, qua- 
ter carelatas magnorum lapidum et unam radicem magnae 
fraxini in via hraidifia in venella pragdifia apud parechi 
Pracdiam yoſuerunt et lacaurrunt, et lapides at radicem fraxini 
praedidies ibidem remanere per ſpatium unius menſu permiſerunt 


0 coninuaverunts per ques quidem. lopides. &t radicem fraxini 


via precdifia in per et trans venellam pracdictam in tantum 
1 obſtupata 


— 
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HMupata et oßylructa fu't, quod carucae et carriagia pra carj- 
atione et aſportatione car bonum e carbqnariis et mineris pracdic- 
tis acguiſſtorum et effeſſorum in per et trans viam praeditiam 


venellam pragditiam tranſir non potuerunt ; Per quod id in 
Henricus Iveſon beneficium commodum ęt gdygntagium carbona- 
riarum ſuarum praediftarum per totum tempus praedifium tota- 
kiter perdidit et amiſit, et carbones e carbonariis praediftis acqui- 


Ati pro defefiu emptorum ex cauſa praediia fic imppditorum tt 


 obfruftorum magnepers deteriorati et depretiati devenerunt ; 4 


dammon ipfius Henrici quingentarum librarum ; Et inde produ- 


/ 


The plaintiff declares, that be the fourteenth of May g 
Mill. 125 et diu antea et ſemper poſlaa hycuſque, was and yet is 
poſſeſſed for g certain term of years then and yet to come 
and unexpired, of a certain colliery in a cloſe in the pariſh 
of Whithirke in Yorkſhire, et prope adjagen. communi altae viae 
ragiae, ducenti from ſuch a place to ſuch a place, et fic re- 
trorſum, and that he uſed to carry his coals dug out of the 
ſaid colliery in per et trans one of the places, in, through 


and over which the ſaid common highway led; and 1 


the ſaid foyrteenth of May, had two hundred loads 

coals dug out of the ſaid colliery, venditioni exponi purat, 
and that the defendants intending to deprive, c. che plaio- 
tiff of the uſe and benefic of his colliery, and the buyers of 
coals dug out of the ſaid colliery to alięnatę and ſeduce, 
and to appropriate them, and procure them to come to ihe 
defendant Mere colliery next adjoining, Cc. the ſaid four- 
teenth of May ſtopped ſuch a place, in, through and 
over which the ſaid highway led, which continued ſtopped, 
Sc. for a month, ſo that the plaintiff's carts and cariiaget 
for carrying of the ſaid coals, &c. could not paſs, Cc. per 


guod the plaintiff fer totum tempus praedifium totaliter perdidi 


the benefit and profit of his cdlliery, and his coals dug out 
of his ſaid colliery magnopere Uepretiati ef deteriorati devent- 
runt, pro difetly emptorum ex cauſa prgeditta fic impeditorum, 
Sc. ad damnum 300. Upon not guilty pleaded, a verdict 
was given for the plaintiff. Upon which it was againſt the 
action ſeveral times moved in arreſt of judgment by Mr. 
Norihey.. Mr. Buxton, Mr. Ward, and Mr, Hutton, for the 
defendants. And it was argued on the other fide, that 
the action would well lie, by Sir Bartholomew Shower, Mr. 
Hulſe, and Mr. Cheſtyre, for the plaintiff. And now this 
term the court pronounced their opinjons in ſplemn argy- 


ments. | 


And Gould juſtice was. of opinion, that the declaration 
would have been good upon a demurrer, and that the action 


b would have laid; but without doubt (by him) it is on 


er a verdict, which has found the damnification. 
Wer rt wh he: tf hr ane, hs 
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gbjeQion againſt this action is, that it is founded upon 3 9 
matter which is a public nuiſance, and that the plaintiff has Moons, 
received thereby nq ſpecial damage, that is to ſay, no damage 

more peculiar to himſelf than any other of the king's ſub- 

jects; and therefore the plaintiff cannot haye an action for 

2 publick nuiſance, but the remedy myſt be by indictment, 

Oc. at the king's ſuit; but if he had receiyed any ſpecial 
damage, he might have had an action, though the nuiſance 

was publick jn its natyre. But to this he anſwered, that 1 
though he agreed that an action would not lie for a publick $0 
nuiſance, without ſpecial damage, for ayoiding multi- lica- | 

tion of ſuits, and therefore in this caſe if the plaintiff had 

concluded only per quad his carts ar carriages could not paſs, 

it would not have lain, nor have been maintainable, yet be 

was of opinion, that ſame ſpecial damage appeais to be done 

to the plaintiff by this ſtoppage of the way, which is not 

common to the reſt of the king's ſubjects; and this appears 

in the per quod, the buſineſs of which is, to claſe the aclion, 

and ſhew tae cauſe of it. 1 Rall. Abr. 99. 1 Vin. 556 1 

Danv, 174 pl. 8. If it he firſt conſidered in the general 

part of it, viz. per guad the plaintiff proficuum, c. of the 

colliery totaliter perdidit, & Secondly, if it be conſidered ' 

with the addition, that the coals pro defectu emptorum ex cauſa 

praedifla fic impeditorum deteriorati devenerunt ef depretiati z 

though it is not ſhewn that there were any buyers in parti- 

cular, . In actious upon the caſe, where damages are oply ; 

recoverable, a preciſe certainty of the damages is not neceſr 

fary tp be ſhewn in the declaration, 1 Leen. 236. and there- 

fore this general method of ſhewing his damage will be well 

enough. As if an action he brought by the maſter for bat- 

tery of his ſervant, who cannot maintain the action, un- 

leſs (4) he has received ſpecial damage by it, as loſs of the ( R. ce. 1 

ſervice of his ſervant, yet if he declares that he bas loſt the Bult. r73. 

ht" of his ſervant per magnum tempus, it is well enough, gb. cc: ante 


pr nw -, 
4 . © IR Ld 
— 


n 3 as 53+ in guad permittat the plaintiff declared of the N 4 Bic $69. 
r 


erection of a nuiſance, ad zocumentum liberi tenementi ſui, and 5 Bac. 165. 
did not ſhew how ; but becauſe that it would be only fox 
damages, it ſhould be left to the inqueſt, as is ſaid in 3 £4, 
+ there cited, that the aſſige would ſay it in certain, Now 
re the per guad proficuum, &c. amiſſt, reſembles the caſe in 
1 Roll, Aor. 89. 1 Vin. 556. 1 Dany, 174+ b. 8. where in 
an action for digging of turfs in a place 55 re the plaintiff 
claimed common, er quod he could nat haye his common 
in tam ample a benefecal made, &c. it was held q good decla- 
ration 4 and yet without the per quod the action will not lie, 
as is agreed in the (aid baok. 2. But then ſecondly, there 
js here a farther ſpecial damage, viz, that the coals pro de- 
Lada enprarum ex cauſa pracdifta fic impeditorum deteriarati ct 
or criati devenerunj. And as to the objection, that the plain- 
It has not ſhewn wha were the buyers, &c, he anſwered, 


t 
. That coals are a thing vendible in their pature, 2, 1 bat 
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Jvz«con thett it a difference, where the damage is the reſult of 2 
Miz Angle inftance, as in caſe for words, by the ſpeaking where. 
(s) R. ace. 1 Of the plaintiff maritagiam amiſit, there (a) the plaintiff 
oll. Rep. 79. ought to ſhew that there was a communication of marriage 
n between him and J. 8. &c. But where the damage is com- 
1 Danv. 31. 1 Plicated, and is greater or leſs, according to the fewnels or 
Vin. 393. pl. 7+ number of inſtances, there the law is otherwiſe. And if the 
yard 397* law were not fo, it would be very inconvenient ; for in the 
; preſent caſe it would be almoſt impoſſible for the plaintiff to 
ſhew all the names of his cuſtomers, &c, And beſides, it 

would be a very great difficulty upon him, for if he fails in 

the proof of any of the perſons, named in his declaration, it 

would be againſt him; and he would be fo reſtrained to 

ttzoſe named in the declaration, that he could not prove any 

j b. ace. 1 T. Others but them. In indiAment of barratry the (5) indict- 

« 752. 754 ment is general, becauſe it conſiſts of multiplicity of facts; 
0 D. acc, 1 T. but the court in juſtice will (c) compel the proſecutor to 
R. 754+ zſlign ſome particular inftances ; and if he proves them, he 
ſhall be admitted to prove as many more of them as he 

pleaſes, to aggravate the fine. 2. This action is brought 

againſt a wrong-doer; and in ſuch caſes a general method 

of declaring has been admitted in all the courts, though 

liable to greater objections than this preſent caſe admits ; as 

(4) Vide inte to declare that (4) he was, and yet is, poſſeſſed of a meſſuage, 
266. andthe and uſed to have common, Cc. tanguam ad meſſuagium pr de- 
eaſes thare cited. drd7um ſpectantem et pertinentem, and the defendant to deprive 
him of his common, &c. adjudged a good declaration, be- 

cauſe againſt a wrong doer. See g H. 6. 43-45. 27 H. 

6. 1. 3. Since there is no need of a preciſe certainty in 

point of damages, there will be no difference, where the 

damage is done in a private way, and where in a publick 

way; becauſe there is no difference between damages in 

the firſt inſtance, and damages in the ſecond inftance ; and 
; then the caſe of St. Jabn v. Moody, intr. Trin. 37 Car. 2. 
i Rot. 1501. 1 Vent. 274. 2 Lev. 148. 3 Keb. 528. 531. 18 4 

F caſe in point; where the plaintiff declared, that he was poſ- 

ſeſſed of s wood, and that he had a way leading from ſuch 3 

place ta his wood, and that the defendatit, intending to de- 

prive him of the benefit and profit of his wood, obſtructed 

the way, per guad he loſt the profit of his wood in ſelling and 

diſpoſing of it; and the judgment was, aſtef verdict, for 

the plaintiff, and affirmed upon error. The pteſent caſe is 

like the caſe of Mr. Harris the counſellor, who RN an 

action upon his cafe for falſe and ſeandalous words ſpoken 

fe) Vide 1 Ron. of him, per quod he (e) loſt bis clients, without naming 
Ar. 63, x Vin. them. And the caſe in 1 Roll. Abr. 63. 1 Vi. 478. N 3 G 
47%. l. 31. is u cafe in point, per gaod he loft his cuſtomefs generally. 
And Morlty'v. Pragnell, Cro. Car. $10. where in an action 

brought by an inn - keeper the plaimiff declares, that the de- 

fendant intending to annoy him and his family, er boſpiter 
en erefted a tallom furnace, Gr. per quid n 
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gueſts, and his family became unhealthful, and he loft ſevg. Iyr ton 


ral ſums of money which he might . 
judgment. was for the plaintiff Ren — and the 1482. 
agreeably to the truth, for he ſajd he had ſearch . — 
of it. See 11 H. 4. 44 5. He cited alſ 1 —— 
judged in C. B. 4 — * . Sede 
3. C B. Rqt. 316. where in gaſe the pai f d 8 N to manta cn 
there was, and time whereof & "had — 00m uaplony liek ewe 1 
munis via in Lambeth, duces — river 70 _— 5 Veen 
trans a certain place called Bark- lane uſque ſuch N 2 
&c. that the defendant erefted a wal — he * place, aas. — 
which fopped the pa tages 9 n the | aid way, the tenants, ix 
until the impetration of the plaintiff 1 or] 10 5 = ＋ 2 — 
legei domini regis could not uſe the ſaid w — 4 ita quod ,craia,/ 3 
guad tenentes diverſorum meſuagiorum of he as before, Ec. per But it will be 
in, fc. a me lis, — 9 N n. ſitua = —ů—ů— 
tiff loſt the =_ of his leauloe, Be: . * the plain- coc nen er | 
ſerjeant, moved in arreſt of jud me t, th 2 3 my 1 
_ lie, 1. becauſe this damage ths . — Aug 92 
the whole court was of another opinion d. ir 

. becauſe he ſhould p10, ape Pver-rured It 
2 tota curia contra. [ — 27 K. * 6 particular; 
4. 1 H. 7. 26. ] but upon 9 nn 
plaintitf did not ſhew himſelf poſſeſſed 2 — 5 = 
which there was a tenant, jud = 4 any tenement in 
plaintiff could not be damn fed, if h — arreſted ; for the 
So in this caſe if the plaintiff h by 4 * — not any houſes, 
Colliery, it had been ill. He cited al — mia tea 
Baſſet, T. Jen. 156. 4 Vin. 51 L r 
him; and he ſaid that there — — 1 6s nave 
was not common to all; and — is OI 
= eee would have been a L opinion, 

ut admitting the co ; per © Ei 
yerdict; — nrbenC — Phage be good after a 
Was given upon account of the verdi — John and Moody 
that it would have been ill upon d 1 
cited many càſes, where (a) Fw Progr And then he 
—— ( _ dict aided imperfeQions. ( Vie 
x rr within the words of elf nah — — 110. 3 7. K. 

er the right tri . , „that *$ * | 
EDI 2 
—_— the plaintiff ought to . FR 
have — 2 of opinion that the plaintiff ought 
2.8 — pry 4 05 verdict ; and cited 1 Keb: 8.6. 
— sv. Opie, 1 Vent. 126. T. Fon. 12 . 
A. doubt ah —— of a verdict. Back he 6. : 

Bur Retely juſtice and Holt —— 3 
that the judgweat ought. to * juſtice argued-e contra, 
Fee fad, char be would. adraie, that ms. parcicular Flas 
rould have an can for the gegeral Ropping of d we. 1. 
8 en for the general ſtopping of © way, I, 


= = = = = 
— — 7 — WR hee 


eee 
, - 
. - 
- 
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Ivzzox Becauſe the offender is puniſhable at the king's ſuit. 2. Be- 
Moons, Cauſe multiplicity of actions is to be avoided ; and if one 
| man may have an action, for the ſame reaſon a hundred 
thouſand may; but if the ſtopping be a particular damage 

to a particular perſon, he may have an action: but then the 
particular and ſpecial damage muſt be particularly and cer- 

tainly alleged, which is wanting in this action, and there- 

fore it does not lie. It is agreed, that if the per quod had 

been omitted, the action would not have lain, becauſe the 
complaint had then been only of à general and common 

. nuiſance and damage. But hete the per guod is too uncer- 

tain; for it is only, that he loſt the ſale of his coals ; and he 

does not ſhew, that he could bave ſold them, c. Objec- 

tion, Damages in the per quod ought not to be ſhewn cer- 

tainly. Anſwer. That is to be underſtood, where the ac- 

Where a per tion is maintainable of itſelf without the per quod z but if the 
— per quod is the ground of the action, there the damages ought 
ation the da- to be ſhewn certainly and ſpecially. But if the plaintiff had 
mages under the ſhewn here any perſon in particular, who intended to buy of 
— was — him, and by reaſon of this ſtopping of the way refuſed, &c, 
cially. D. acc, the action would have well lain. But now it is like the 
8 Ba caſe 3 Buſſir. 75. where in an action for flander of his title, 
quod is not the per quod he could not make a leaſe, &c, judgment was ar- 
i 2 2 2 — 1 did not e a + mv 
74 to have a leaſe, c. A mitting the caſe of Hart v. Baſſet, 
=” =" Jon, 156. 4 Vin. 519. pl. 3. to be law, yet there is — 
a an action for ſome ſpecial damage. So in the caſe of Mayne v. Salt- 


——— marſh, 1 Keb. 847, where an action was brought for ſtop- 


uod plain- 

— ping a way, quae fuit maxime propingua via, per quod he could 
_ be not carry his corp, ſo that the rain rotted the corn, Cc. And 
. it is no objection to ſay, that perhaps the plaintiff did not 
for « leaſe, know his cyſtomers z for that is a good reaſon why he ſhould 
not have the action, for be ought not to recover damage for 

a thing that he does not know whether it is damage to bim 

or not. And therefore he was of opinion, that judgment 

ought to be arreſted. ; | 

Holt chief juſtice argued alſo for the defendant. And he 

made two. queſtions. 1. Whether the plaintiff ought to 

have an action, becauſe his coal mine was contiguous to the 

highway, and the way was a great eonvenience to him to 

carry his coals, and therefore the ſtopping was an obſtruc- 

tion of that convenience? 2. If there ought to be farther 

| ſome ſpecial damage, to ſupport the action ; whether this 

damage is ſpecially enough ſhewn? And as to the firſt point 

be was of opinion, that the plaintiff could not have an action 

for the ſtopping of this way, becauſe bis coal mine was near 
it; for though it is a convenience to him, yet the ſituation 

does not give him any greater right to the way, than any 

other of the king's ſubjects. But actions upon the caſe for 
nuiſances are founded upon particular rights; but where 


there is not any particular right, the plainnff ſhall not bave | 
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an action. And that is the reaſon of the caſe of Fineux and 
Hevenden, Cro. El. 664. Every one who brings an action 
ſhall have it proportionable to his right. Therefore Coryton 
v. Litheby, 2 Saund. 115. 1 Vent, 167. 2 Lev. 27. two 
ſhall join in an action of account of their joint right. Ob- 
jection. That the plaintiff ſuſtains here a particular damage. 
Anſwer. That he ſuſtains no more particular damage than 
any other of the king's ſubjects, who have all the ſame right 
to paſs by this way, In indiament for ſtopping a highway, 
the indictment concludes, ad nocumentum omnium, c. per 
viam illam tranſeuntium, &c. The ſtopping of any man is 


a particular damage to him, but the ſtopping of a way is a 


common damage to all, Objection. The per quod proficuum 
amiſit ſhall be good, as in the caſe of ſtopping of a water- 
courſe, per quod he loſt che profit of his mill. Anſwer. 
There the action will well lie without the per guad, becauſe 


Caſe lies for 
ſtopping plain» 


ties water- 


he who has the mill has a particular right to the water- courſe leading te 


courſe; and that was the reaſon of the caſe of St. John v. Moody, 
ante 490. for there the way was private, But there is no 
ſuch caſe in the law as this preſent caſe. The caſe of 27 
H. 8. 27. is no authority for this action; for there Baldwin 
chief juſtice was of opinion againſt the action, and his opi- 
nion has been held law ever fince. 4 Vin. 519. pl. 5. G. 
Lit. 56, a. But he agreed the caſe of the particular 
damage, becauſe no indictment lies for it. 2. By him, 
the plaintiff does not appear by this declaration to have ſuſ- 
tained any particular damage, for if a particular damage is 
neceſſary ta maintain the action, ſuch particular damage 


his mill without 
4 per quod. 
Semb. ce. 
Skinn. 65. 175, 
and vide Carth. 
84. 3 Lev. 133. 
ante 103. 


ought to be laid in a ſpecial manner, and it ought to be 


ſhewn in what it conſiſts ; now here though it is laid, that 
the plaintiff loſt his cuſtomers, Cc. that is not ſpecial. 
enough, but ir ought to be ſhewn, that cuſtomers were 
coming to buy, and were obſtructed, whereby, e. And1 
Rell. Abr.' 63. 1 Vin 478. f. 13. though in point, yet has 
always been denied to be law z and it is adjudged in.1 Rell, 
Rep. 79. pl. 24 contra. And the difference is, where the 
the words ate act onable by themſelves, there the damage 
need not be ſhewn ſpecially, 1 Roll. Rep. 79. 1 Rall. Abr. 
35, 36. But where the words are not actionable by them- 
elves, there the ſpecial damage will not maintain the action, 


unleſs it be ſpecially ſhewn 3 and in ſuch caſe, as the pre - 


ſent, without ſhewing who were the cuſtomers, &c. 1 Roll. 


Ar. 58. pl. 1. 2 Bullir. 276. - Now there is no difference 


between an action like this brought for ſuch a nuiſance, and 
an aQion for words not actionable. In both caſes it is the 
ſpecial damage which will make them maintainable, and 
therefore it ought to be ſpecially ſhewn. He cited likewiſe 
a caſe, which was alſo cited by the counſel at the bar, be- 
tween Pain and Partridge in this court, intr. Paſch, 2 . 
_—_ B. R. Ret. 43. and adjudged Paſch. 3 W.& M. 3 
289. 1 Show. 243. 255. Salk. 12. Comb. 180. Carth, 

191. 
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1%¼ 50x 191. Holt, 6. pot. vol. 3. p. 293. where upon error out of 


Menz. the common pleas the caſe was thus; the plaintiff declared, 
An action will that the town of Littleport was an ancient town, c. and that 


\ 
\ 


dot lie againit there was a river called Milney river, over which all the 


e king's ſubjects ought to have paſſage; that the proptietors, 
at a public ferry, &c, uſed, Wc, to find à ferry boat for the paſſengers, and for 


_ — _ that had uſed time whereof, &c, to have reaſonable toll ; but 


empted from tliat there was a cuſtom within the town; that all the inha-. 


paying toll, bitants of the ſaid town ſhould paſs in the ſaid ferry boat 
toll free ; that the — was an inhabitant of the ſaid 

town, and that the Yefendant was proprietor, &c. and ought 

to find the ferry boat ; but that he did not keep a ferry boat, 

| per _ Sc. and two queſtions were made in that caſe, 

A cuſtom may 1. Whether the cuſtom was good, being laid in a town ? 
1 and adjudged, that it was: 2. Whether the action would 
lie? and adjudged that it would not: for though the plain- 

tiff had ſome particular damage, yet ſince that proceeded 

from a general nuiſance, an indictment was a more proper 

remedy, and not an action; for the particular right was, in 

being exempt from the payment of toll, and not in the paſ- 

Building a ſage, for that was common ro all; it was.held alſo in the 
222 ſaid caſe, that the proprietor of the ferry was obliged in 
from an obliga- ſuch manner by the preſcription, that he could not change 
tion to keep a the ferry boat to a bridge, ſo as to diſcharge himſelf of the 
ferry dot. maintaining of a ferry boat by building a bridge. He cited 
_ alſo the caſe of Maynell v. Saltmarſb, intr. Mich. 14. or Hil. 14 

& 15 Car. 2. B. R. Rot. 271. 1 Keb. 847. where the plain» 

tiff declared, that there was a highway leading from 4. to 

B. and that the plaintiff had a cloſe iti the town of A. ſowed 
Deftru8ion of with a great quantity of corn, 'viz. &c, and ſhews what; 
8 Sc. and that he lived in the town of B. and that this way 
ſpecial damage was the moſt convenient, et maxime propingua via, for carry- 
w innen man ing his corn from his cloſe in A. to his houſe in B. and that 
ts: pubs be bad ſo many loads of corn ready to be carried, &c. and 
le nuiſance: that the defendant ſtoppgd the way; ſo that he could not 
carry his corn, &c. and in the mean time the rain fell, and 
ſpoiled his corn; after verdict for the plaintiff judgment 

was given for the'plaintiff in the comtnon pleas ſub fulentro ; 

and upon error brought'in the king's bench, error was affign- 
ed, that the action would not lie; but it was adjudged that 
it would, But the: ſaid cafe differs from the preſent caſe; 
becauſe there was a ſpecial damage to the plaintiff, As to 
the caſe of Ha#t v. Baſſet, T. Jon. 156. 4 Vin. $19. pl. J. 
de faid, he had no need to deny it, becauſe the plaintiff de- 


clared that he was farmer of the tithes of B. and that the 
way was near to the plaintiff's land, and convenient fot the 
carrying away of the tithes to his barn z that the defendant 
bad ſtopped the way, by which the plaintiff was compelled 
to go round about, t. And'if it was as Mr. juſtice 
cited it, that he was driven to a greater expence, that makes 
it detter than it is in the report of 7. Jen. 156. m_ 


4 


1 
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there is another ingredient, that (a) he was liable to an ak- JIvz50n 
tion, if he permitted the tithes to lie upon the ground be- Ion. 
ond a convenient time; and all this matter is ſhewn ſpe- (a) R. acc. ante 
| tially; but if there was no more than the bare going round 187. q+ v. 
about, it is a hard caſe. As to the objection, that perhaps 
the plaintiff did not know his cuſtomers, and therefore could 
not ſhew them, tc. he anſwered, that then there is no rea- 
ſon that the plaintiff ſhoult have this action, for it is neceſ- 
fary that they ſhould come if they could ; and therefore if 
he cannot prove ſome, who would have come, there is no 
round for this action. If actions ſhould be ſuffered to be 
1 for imaginaty damages, where none can be proved, 
the maxim of the common law, that no action will lie for a 
common nuiſance, would. be deſtroyed. And therefore he 
was of opinion, that judgment ought to be arreſted. He 
cited the caſe of Vertue v. Bird, 1 Vent. 310. 2 Lev. 196. 
3 Keb. 166. Mete, in this cafe, upon one of the former mos 
tions in arreſt of judgment, a rule was made, that judgment 
ſhould be arreſted, ni, Se. And now the court being di- 
vided, the plaintiff could not have the rule diſcharged, nor 
have his judgment. But if upon the former motion the court 
had been divided, judgment (4) would have been for the (5) R. acc, z 
plaintiff, But now, becauſe it cannot be entered without 9494 156. 
continuances, there” muſt be. a rule for: judgment, which 
cannot be had, the court being divided. But if upon mo- On mution f 
tion for a prohibition, a rule was made to heat counſel, and eee a 
all to ſtay in the mean time, and upon the hearing of coun- made to — 
ſel the court was divided, they might proceed in the ſpiritual <2vni*l, and ay 
court. Agreed by Holt to have been done before» And afs he inte, f 
terwards, by conſent of Holt, this' caſe was argued before all the court is di. 
the juſtices of the common pleas and barons. of the exche- don hearing 
quer, at Serjeants Inn; and (c] they, all were of opinion for-cou r vtiow may 
the plaintiff, that the action well lay, | procced. 
| (c) Vide 12 Mod. 267. 9 40 


Trevivan ver/. Tooker. 


* * — 


E JECT MEN T. Upan ſpecial, verdict the caſe. was Under x fag 
L thus. A, was ſeiſed of a houſe, orchard, meadow, and meat ta the uſe. 
divers other lands, in fee; and makes a feoffment in fee of $4. far Diſks, | 
them, to the uſe of himſelf for life ; and after his death, as pact of the eftate. 
to one moiety of the houſe, orchard, and meadow, to the uſe t the vis of B. 
of B. wife of A, for her life, and after her death, then to 8 — 
the ue. of C IS 8 i ter their deaths 
+. ſon. of A. for his. life, and after their deaths, to the uſe of G. 
then as to one moiety of all and fingular the premiſes, to the C. $a) take 
uſe of D. the wife of C. for her life, and as to the other _ pA 
moiety, to the uſe of che heirs male of C. and as to the other 4» fs much af 
moiety after the death of 4. B. C. and D. to the uſe of the * 8 
heirs wales of C. 4 died. Then C. died. And the queſe nies the fan-, 
tion was, whether D. ſhould take during the life of B. the tion te B. not- 


limitation being, after the deaths of A. B. and C. And it 2 


was held, chat it ſhould be taken reſpectively, for the ſhare liring- 
| of 


OY * 


— ̃ — ͤ— n m , ⏑— — 


pel their members to ſerve an office into which they have elected them, 
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Turvivad of every one after their reſpective deaths. And Holt chief 
Tooxzs, juſtice ſaid, that this was no more than Pallard's caſe, cited 
, 5 Co. 8. 5. Leaſe of one acre to 4. for life, and of another 

to B. for life, and of a third to C. in tail, and after the de- 
termination of all the eſtates, then to D; and held, that D. 
ſhould take reſpectively after the ſeveral determinations, 
And ſo the cafes of Ayleti v. Chopping. Ti. 183. 2 Cre. 
259: and Cook v. Gerrard, 1 Saund. 180. and juſtice Wynd- 
ham's caſe, 5 C. 4. And though the caſes in Saunders and 
Coke are in caſe of a will, it is the ſame thing, for the judg- 
ment was not founded upon that. The plaintiff, which was 
B. had judgment by the whole court. Br relatione m'ri 


acob. N 1 4 | 
4 Pullen ver/. Palmer. 


vu. bl. 7. I N an aQtion upon the caſe for a falſe return made to a 


mandamus, the return was ſet out to be made modo et for- 
ma ſequenti, Cc. And after verdid for the plaintiff, ſerjeant 
Wright moved in arreſt of judgment, that this was not cer- 
tainly enough ſhewn to be the very return that the defend- 
ant had made; and therefore that the declaration was ill. 
Sed non allocatur. For, per curiam, it is well enough. And 
judgment for the plaintiff, - : i 
Wil. BR. . Harvey verſ. Williams. 
Rot. 160. | 11 4 5. C. 12 Mod. 267. 5 
Vide a T. R. 113. JN indebitatus afſumpſit, the defendant pleaded that the 
| plaintiff was bapkrupt, and therefore the defendant could 
not pay, for fear a comm iſſion ſhould be ſued, Cc. Upon 
demurrer, judgment for the plaintiff. _ 
The city of London verſe. Vanacker. 
S. C. 12 Mod. 269. $ Mod, . with the arguments of counſel. Carth, 480. 


Holt. 431. | 

T PON a habeas corpus directed to the mayor, aldermen, 
mon right make and ſheriffs of the City of London, to remove the body 
- nor of Vanacker, with the cauſe ; they return, that the city of 
thiſes. S. C. London is an ancient city and a county of itſelf, and that the 
_ 142. | Citizens of the ſaid city have been time whereof, &c, a body 
non bs — | politick known by divers names, &c. that king Jobn by 
cuted out of the locai limits of the corporation. Vide Str. 462. T. Jon. 144. 2 Show. 95. 


Or for the government of the corporation; D. acc. Hob. 211, Burt. 1 39. ape. * * 
. + Salk. 14 9 


ace. 2 Lev. 252. t Wilf. 244. Though the nezlect be puniſhable by indiftment. In fuch 


Prery corpora- 


tion can of cum - 


. bye law jt is dot neceſſaty that there ſhould be an exception in favour of perſons out of theif 


ſenſes. A bve-law that a member ele ed into ao vffice by the 3 ſhall ſer ve. woleſs he 
hall before the time appointed for his nor upon the office ſwear before the court of the cor- 
poration that he is not worth 8 certain ſum of money, and bring fix other members to be appro- 
ved of dy the corporation court tu ſwear that they believe him, is good, though the corporation if 
to buve the penalty. S. C. Salk. 14%. 80 a bye-law that he ſhall before the time appointed for 
his entering upon the office declare in the corpora lon court his intention to accept it, and enter 
into s bond to oblige himſelf fo to dog is good. 8. ©. Selk. 142. So is a bye-law that he ſhall de- 
elare his intention to accept, unleſs he bas 4 reaſonable excufe, though the determination * 
the ſufficiency of the excuſe is left to the corporation court, and the corporation is to have! 
alty. If the corporation court rejefts a reaſonsble excuſe, it may be infiſted upon in an | 
the penalty. A corporator la bound to take notite of his election to any office either by the 2 
i C Sk. 142. or a ſelect part of its S. C. Salk. 142. An omiſſion 1 perſon was 


2 8. ; 
| Has the peculiar privilege to elect to a public office is a forfeiture of the fratic iſe. D. 9 2 
| Mad. 673. A cuſtom extends to things within the reafon of it though they had their origin 


kn the time of legal memory, Vide poſt. 654- 4 C0. 4. _ bly 


* 
7 
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his letters patent bearing date, &c. granted to them the London C177 


ſheriffwick of the ſaid city of Londen and _ of Mid- 
dleſex, and that they ſhould make the ſheriffs of themſelves ; 
they return the ſtatute of Magna Charta, and divers other 
ſtatutes confirming their liberties ; they return alſo a cuſtom 
to make bye-laws, and that if any of their Jaws or cuſtoms 
be deſective, or difficult to be underſtood, or if any matter 
ariſe for which convenient remedy was requiſite, that then 
the common council ſhould ordain convenient remedy, ſo 
that they be honeſt, profitable, and reaſonable they return 
alſo, that there is, and time whereof, &c. hath been, a court 
of record held hefore the mayor, aldermen, &c. in the inner 
chamber of the Guildhall; they return alſo an act of com- 
mon cbuneil, made 7 Car. 1. reciting ſeveral acts of com- 
mon council before made concerning ſheriffs, and for that, 
that they were found inconvenient, becauſe the penalty of 
refuſers was too mild, and therefore the city might be pre- 
judiced for want of perſons to execute the ſaid office of ſhe- 
riffs, they were all repealed; and it was enacted, that the 
election ſhould be yearly upon Midſummer- day, and that if 
there were occaſion for a new election, then upon ſuch day 
as the court of aldermen ſhould appoint, and that be who 
ſhould be elected, being a freeman of London, ſhould ſerve, 
and ſhould not be diſcharged, unleſs he came voluntarily 
before the court of aldermen, and ſwore that he was not 
worth 10,00 J. and brought fix compurgators with him, 
ſuch as the lord mayor and court of aldermen ſhould ap- 
prove, who ſhould ſwear, that they believe in their con- 
ſciences that he (wears that which is true; and if any ſtee- 
man elected ſheriff, and proclaimed in the huſtings, ſhould 
not come at the next court of aldermen to be held in the 
inner chamber of the Guildhall, and there declare that he 
will accept the ſaid office, and become bound in a bond of 
10001. to appear in the at the vigil of St. Michael 
next enſuing, and accept it, not having reaſonable excuſe to 
be allowed by the lord mayor and court of aldermen, not 
being diſcharged, &c. that then he ſhould forfeit 4001. one 
hundred pounds to be paid to the ſubſequent ſheriff, the other 
three hundred pounds to the uſe of the mayor and common- 
alty of the city of Londen, the which 400 1. ſhould be reco- 
verable in the court of the mayor, Cc. then they ſhew, that 
_ defendant was elected ſheriff, and proclaimed, &c. and 
at he did not come, &c, by which he forfeited the 400 J. 
or which a plaint was levied, &c. And after this caſe had 
deen argued by Mr. Northey and Mr. Broderick for the de- 
ndant, and by Mr Recorder Lovell and Sir Bartholomew 
= for the city i now Holt chief juſtice pronounced the 
pinion of the court, that the bye-law was. good, and that 
1 a procedends ought to be granted. And (by bim) 
= nya objections which have been made againſt this 
s, are reducible to 2 * That the ſubject matter, 
| ef 
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2. 
VANAck zx. 
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tsv Cry of which the bye- la is made; is not within the cuſtom of 
Vanacuza, dhe city to make bye · lava, becauſe the ſheriffwick was grant- 
7 ed within time of memory, and therefore the cuſtom cannot 
extend to it; and becauſe the ſheriffwick of Middleſex is 
, | without the city, and theteſote cannot be affected by the 
c uſtom wichin the city. 2. That it is unteaſonable, becauſe 
/ it impoſes an oath upon the perſon elected of his i nſuſſiciencj, 
and that he ſhall bring alſo. compurgators with him, Cc. 3. 
That the mayor and alder men ate judges oſ the reaſonable. 
neſs. of the excuſe, and ſo judges in their own cauſe, ſince 
the words of the bye-law'arcy ſuch reaſonable excuſe as the 
mayor and aldermen ſhall judge. proper; and not a reaſonable 
excuſe generally. 4. That no provifion is made that the 
elected ſhall have notice z fo. that if he was beyond the 
ſea he is bound to take notice, which js very unreaſonable 
and inconvenient; The firfb objection is diviſible into two 
| parts. 1. That no bye- law can be made, by virtue of the 
cuſtom. of the city, concerning the ſheriffwick, becauſe it is 
a franchiſe veſted in the * the charter of king Jobn, 
within time of memory. t to this be anſwered, that ad- 
5 mitting that the cuſtam could not warrant ſuch a bye · law, 
x yet it might be made of common rigut; ſot of common 
| © Tight evety corporation may make a bye-law-concerning any 
D NY franchiſe granted to them, becauſe it concerns the. welfare of 
; the body politich, and is (as Led Hibart, Hob. 211. ſays) 
included in the very ad of incorparations: And that is to 
the body politicks as reaſon is to the body natural, to govert 
themſelves. And then if a franchiſe be granted to a cotpo- 
- ration, it is under a truſt, that the ation ſhall manage 
Bye lows forthe it well, which cannot be done but by 2 bye-law. 2. The 
—— maſt corporation having power to make bye- laws for the wel 
be beneficial to governing of the city, that to be-+the: touchſtone, by 
Ge which their bye-Jaws-ought to be tried; and if it be for the 
benefit, the dye - law will be good. Now this bye - lau is fot 
the good of the city, and of the king, viz. that reſponſible 
perſons ſhould be ſheriffs, c. Andit is not neceſſary to be 
confined to matters concerning the franchiſe of the cit] 
only; but it is ſufficient if it is for the good of the city; Þ 
5 G. 62. b, chamberlain of London's caſe, cit. 8 Co. 127-6 
concerning the bringing of cloth to Blackwelt-hal!, and paſ. 
" ing hallage; it was held, that jt bound all, though it did 50 
concern the:franchiſe of the eity. 3. The very conſtitution 
olf the charter of king John, which grants this franchiſe u 
> the city, obliges the citizens to make bye - laws concerning u 
for the charter appoints, that they ſhall make ſuch a5 te 
pleaſe out of themſelves ſheriffs, &c, ſo that they ought 5 41 
to execute it by themſelves, nor by deputy, but ought 19%” 
point two perſons to execute the aſſice ʒ who as ſoon as the 
are appointed by them are abſolute ſheriffs and inmedu®” 
attendant upon the king's courts. And it would be — 
to give them ſuch power to elect ſheriffs, &c, if they of 
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hot compel the perſons elected to ſerve; The acceptance Lo#vox H 
bf the charter obliges the body politick to perform the terms ers. 
upon which jt was granted; and as every citizen is capable The acceptance 
- bfthe benefit of the franchiſe; ſo he ought to ſubmit to the —— 
charge alſo; And as thoſe who accepted the charter were ,;,, —— 
bound by it, ſo are all thoſe who are made freemen ſinee As with the term 
if a common be granted to 2 corporation, the benefit ae f Rt. 
crues to the particular members. And therefore as. 
have advantage by ' ſome franchiſes, ſo they ought to ſub- 
mit to the charges of others. But he ſaid; that he would 
take it for granted, that this franchiſe to elect their ſheriſſa 
is very beneficial to the city j and of that opinion was Charies 
II. when u quo warrants was ſued, to ſeize that among other 
franchiſes into the king's hands. 4. Bince it is patt of the 
conſtitution by which this franchiſe is granted to them, that 
the office of ſheriff ſhal} be executed by citizens elected out 
of themſelves, if they did not make n, it would be a 
forfeiture of their franchiſe. For all franchiſes which are 
granted are upon condition that they ſhould be duly executed, 
according to the charter that ſettles the conſtitution, And 
that being a condition annexed to the gram the citivens 
cannot make an alteration ; but if they neglect to perform 
the terms of the patent, it may be repealed by ſtire facias. 
Therefore it is heceſſary that they ſhould have = coercive 
power, to compel —— ths olive npon-them3 and 
that without any cuſtom, or otherwiſe this office might be 
loſt by the city. And therefore he was of opinion, that wich- 
out a cuſtom they might have made ſuch a bye-law as this. 
But, however, admitting that it could not be good without a 
cuſtom, yet he was of opinion, that the bye-law was war- 
ranted by the cuſtom. For though the ſubſect matter has its 
original within time of memory, yet ſince it Is for the good of 
the city, it is within the cuſtom, for the cuſtom is general, * 
g nd there is no neceffity that the ſubject matter ſhould be 
ume wherevf, Cc. For general cuſtoms may be extended 
to new things which are within the reaſon of the cuſtoms, 
£5 82. ö. T. Fon. 204. authorities in point, Objection. 
o defendant may be indicted for tefuſing to ſerve, c. 
which is a more proper remedy. | Anſwer. That will not 
prevent the forfeiture of the franchiſe that will incur, if the 
hm not appoint to execute the office, Nd. And it is 
ike the caſe in Liteleten's Reports, 94; 10g, 128: 2. No in- 
dickment will lie in this caſe, becauſe the refuſal is not at 
2 when the defendant ought to enter upon his office, 4 
= before, If the defendant” had refuſed at the vigil of &. 
womb might be indited; but not for this refuſal before, 
— uſe, fanding ſoch refuſal, be might enter upon 
#- office at the day. As to the ſecond part of the objec- 
. - 7 a bye-law concerning the ſhe - 
were, of iddleſex, to compel the deſendant, &c, to ſerve ' 
"caule its out of their denden in another county, 
2 - 


SAP COT TT REESE ESALESS LMS: 5 ©.73 a 


1 


=> a= —ͤ— 
= — 
= = 


500 Trin. Term 11 Will. 4. 


Lor of Cir and therefore to be compared to the caſe of the conſervancy of 
Vakacezs, the river of Thames, where they cannot make laws out of the 
out liberties of the city; Holt chief juſtice anſwered, 1. Tha: 

though the execution of the office is to be done out of the 

City, pet the ſheriffwick is within the city, as being a fran- 

Chiſe belonging to them, and therefore withiu their juiiſ- 

- diction. 2. That the perſons elected are citizens, and 

'  therefote under their juriſdiction. 3. That all the acts re- 

'  quiſite to be done, are to be done in London ; as appearance, 
&c. As to the ſecond objection, that it is unreaſonable to 
impoſe an oath upon the party; and not only ſo, but to 

bring alſo ſix compurgators, citizens of London, who are to 

have part of the fine, who ſhall ſwear, &c. ſuch as the lord 

; mayor and court of aldermen ſhall judge fit, &c. be anſwer- 
/ ed, that it is a favour to the defendant; for it muſt be 
granted, that he is bound, when elected, to ſerve, and that 

was reſolved in Larwoed*s. caſe ; and be cannot diſable him- 

ſelf by any allegation: but here the bye-law adm ; an ex- 

cuſe, viz. that he is not worth 10,0007. and admits alſo 

the oath of the party himſelf, which is a greater favour ; on- 

ly it requires the oath of fix compurgators, which is not un- 

lawful, for a voluntary oath may be taken. C. El. 469. fl 
21. 1 Sid. 232. And as to the compurgators, it is only an 
Imitation of the common law, where a man ſhall diſcharge 
himſeli by wager of law; and though the books mention 
eleven, yet it is the courſe in the common pleas, to have but 

fix, as here. And it is reaſonable that the mayor, &c. (ball 

have the refuſal to admit of them, to the end that they be 

not infamous perſons, &c. But it was objected, that there 

was no exception, if à man choſen ſhould be non compu. 
Anſwer, Such perſons are underſtood to be excepted in all 

laws; and therefore it would be ridiculous to make an ex- 

preſs exception. As to the third objection, that this bye. 

| law is unreaſonable, becauſe by it the man elected is obliged 

to appear at the next court of mayor, Wc. and unleſs be hare 

* ſuch, reaſonable excuſe as ſhall be allowed by them, be bal 

g incux the penalty of the 4ool. &c. ſo that they are judges 

| in. in their own cauſe ; he anſwered, if the mayor, 
eee, allow the excuſe, the city will be bound for ever; and 
1, If, rn to admit a reaſonable excuſe it is not final, be 

cauſe it may be controverted in an action brought for tht 

| penalty. And (by him) this a& of common council ought 
ebe expounded according to the ſtatute 23 H. B. c. 5- cr 
erning the commiſſioners of ſewers, where though th 
are impowered to proceed according to their diſcretions, © 
weir diſcretion ought to be grounded upon reaſon 1. 
Fane 5 Co, 100. 4. 2 to the fourth „ x74 that > 
ye-law makes no proviſion that the ſhall have notice, 
and perhaps he may be beyond the fon 0 * be anſwered, that 

in judgment of law every citizen is intended to be iohadit- 

ing within the city, and ought to be preſent at all _ 
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courts and afſemblies, and therefore he is privy to all pub- Ln Crry 

lic adts; and if he be abſent it is his own negſect, of which youu. 
he thall not take advantage. Objection. That the election 

is made by the liverymen, who are a ſmall number compar- 

ed with all the citizens, Anſwer, 1. That it does not 

appear by this return that the election is by the liverymen, 

but muſt be ſuppoſed to be by all the citizens, 2, But ſe- 

condly, admit that it was ſo. yet every citizen is obliged ta 

take rotice of what is done by them, for the ſame reaſons 

that all perſons are obliged to take notice of acts of patlia- 

ment And though heretofore laws newly made uſed to be 

proclaimed, yet that was but an act of grace. 3. It is a no- 

torious act; and in all caſes where a man ought to be pre · 

ſent in perſon, or by his repreſentatives, he ſhall take notice 

of all acts done there, Cc. 4. The proclamation upon the - 

huſtings is ſufficient notice, and agreeable to the reaſon of 

the common law. As if a praecipe be brought againſt a 

man, ſummons upon the land is ſufficient, The ſame law 

of a proclamation in the county court in caſe of outlaw, be- 

cauſe the tenant is ſuppoſed commorant upon the land, and 

every man of the county at the county court, So citizens 

are ſuppoſed preſent at their own courts. And if a man has 

occaſion to be abſent, he knows whether he is liable to be 

elected, and therefore ought, to take care to be informed, 

and ſo no inconvenience to the party. But otherwiſe it 

would be yery inconvenient, if it ſhould be in the power of 

the citizens to withdraw themſelves, ſo that no notice could 

be given, and ſo the office not be executed. And therefore 

he concluded, that this notice was good, being agreeable to 

the reaſon of the common law. Then he inveighed againſt 

the obſtinacy of the defendant, for endezvouring to oppoſe 

that which had been the practice for ſo many years, and for . 

which there had heen bye-laws of the ſame nature almoſt 

ever lince the grant, in the time of Ed 3. 19 H. 8. 37 4 

8. and 27 EI. And therefore, for e he and all 
| his bratbers the juſtices were of opinion, that à procedends 
ſhould be granted. Which was granted accordingly. And 
afterwards this ſame bye- law was drawn in, queſtion ig thy 
common pleas, and the fame judgment given theres Paſch. 
12 Will. 3, and between the city of London and Wand, 13 
Med. 669. who was fined for refuſing to ſerve the office * 


— 


ſheriff, being duly elected, ut ſupra. A 4111-4: 6 Or 


Sic William Courtney v, Bower and Kingſton, laer, Hil, 6 
b. 85. IT” 
N treſpaſs brought by the plaintiff againſt the defendants, — 


upon not guilty pleaded, a ſpecial verdict was found, in D — te, 
which the ſingle queſtion was, if wreck and floſam goods . R. ace, 
ought to pay cuſtom, And after ſeveral arguments at the B. 2. Molloys 


bar, this caſe having bee 
5. aving been depending for three or four years, B. 2. c. 5. l. 
the judges delivered their opinions in ſolemn — = a \ 
Eg And etl, © 


. 
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Corarory And Neill, "Pw 2. and Blencowe, were "of opinion for thy 
171 — pPlaintiff, who wo lord of the manor, and claimed this 
#2 1 weck and fogſam hy preſcription, that they ought not to pay 
12 autom. But = chief juſtice delivered his opinion for 
| rhowlefendunts, be cuſtom-houſe officers, that they ought 
to pay cuſtoms. Note, this caſe was tried before Holt chief 
a Fa at Exeter, be doing then juſtice of aſſize there. 1696, 
d upon the great importunity of the king's counſel he 
75 ed it to be ſound ipecially ;. but was clear of opinign | 
that no cuſtom ought to be paid for wreek, Nc. Afterwards 
- error was brought upon this judgment in B. R. and after 
ſeveral arguments at bar hy the counſel, on both fides, the 
- jadgment. of the common pleas was affirmed, without any 
other reaſon given by the court than the authority of the 
wn RS Hd SOS 159. n 9 
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Q Whether a 5 H E plaincifh brought indebitatus affumpfi againſt the 
N I. defendant for a fine impoſed upon him for not ſerving 
biratos aNſumphit, office of Ace the city of Fort, being duly elected 
for a fine to 5 to the c and according to tho cuſtom fined 
— * — I, Ir. And upon demurter to the declaration the 

"ft pape 0 y of this term Sir Baytholomew Shower for the 
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Carth. 90. 
Burr. 111 "defendant Taid; that the action im this caſe would not lie. 
wg © I And Font ſeemed to incline to the ſaid opinion, - And upon "= 
2 Will. 9g. "motion of the plaintiffs“ counſel; that it might ſtay till the 
a0 Reps ge ten, Hel eitel juſtice feier that it ſhould dag tl 

. "dams: day with all dis heart/* But Rikeby ſeemed to be of 
opinion,” that the action Would H Et udhenr natur. Note. f 
4 dior two after I met the lord thief: juſtice Triby visiting 


8 oy chief;jyftice' Hal at his houſe. And Holt repeated 
„ rr to extend the inuili- 
2 e hal beet too much encouraged ae, 
| = _ | 1 10 42 13 $3 695 wind 9. 
199121 91 2 nd. 121 10 * 1 an - hae 88 
3 Charles Montague 
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S John Holt Chief Tuftice. | 
Sir Thomas, Rokeby died 26 
Nov. in this: Term after a 
long illneſs, 
Sir John Turton | 


Sir Henry, Gould 
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8. K. Salk. 25. 12 Mod. 273. — vl 3p 29h, 


N an action upon the caſe the. plaintiff declared, $8: 9 the A cnt 


defendant progteytic et colore;.cujuſdarn medii procgſſus in * man ts de dab 
arreftari the Laing ealhſavit, my, to be held to ſpecial bail, to ſpecial bail 
without cauſe, D not guilty pleaded, verdit for the — et 
Plaintiff, and, Az « Eyre moved in arreſt of judgment, for what ſum he 
that the wrig.is not ſhewn upon Which the arreſt, ws ;, nar was held to bail, 
is it averred, by whom it was proſecuted; and that the whole — . 
matter ought to be ſhewn at large, n in Nena him to be heie 
tain mannet, colere cu — in lege, Ce SAINT $9 ball. by 
which Me. Certhew raters aintiff argued, that the cauſe of — 
this action was not the — without cauſe, but the holding that the defend- 
to ſpecial bail without And the plaintiff could not — by colour 
ſhe w it ſpecially, Getebied e 3 with the officer; z —_— | 
And therefore he g canis not ſhew it, nor what ſum was,cog- plaintif to be 
tained in it. And that is the Arr that has oy INS 7 -ms 
this ſuccin& way of pleading. Aber both the de MIN. = — 
tion js it; 11 5 if the 2 of Aion the holding to ſpecial is — 
Wel e the TY aſter vere 
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Roreins ſpecial bail; but that being the gi, of the action, ought te 
Rorzins, have been ſhewn at large. And as to the objection, that 
the plaintiff could not obtain a ſight of the writ, he might 
have moved the court, that the ſheriff ſhould return his writ, 
Warrant to the and then he might have ſeen all, Beſides, that the war. 
Dane enacts rant under the hand of the ſheriff to the bailiff is good evi. 
10 &e, dence, c. 2, It is not ſhewn, that () the plaintiff was 
% Vide ante, proſecuted or arreſted at the ſuit of the defendant; and per- 
3 haps the defendant was only the bailiff, and then the action 
will not lie againſt. him. And per curiam, this way of de- 
claring is not introduced yet, for this is the firſt that they 
have ever ſeen of this fort of pleading in this manner. Aud 
therefore judgment was ordered to ſtay, until, &c. 


| Blake very. Weſt and Trench, 


Every material EPL EVIN of two caws. The caption was laid 
„leg tion upon to be in a place called Downfield, The defendant 
12 — avows, for that, that the place where, Cc. contains two 
i» admitted, R. acres called Marſh-acre in Downes, and two acres called 
Suk. 90. Pl- 3» Streifiela in Downfield, and that he was ſeiſed of them in fee, 
Vile ante, 296, and took the cows, viz. one in Marfh-acre, and the other in 
— _Stretfield, damage ſeaſant, Cc. The plaintiff pleads in bar, 
that the deſendant took the two cows in Downfield, and tra- 
VbVerſes the taking in Marſb-acre and Streifield in Downfe!d, 
And iſſue thereupon, and verdict for the avowant. And now 
. Mr. Carthew moved in arreſt of judgment, that the iſſue was 
' immaterial, becauſe the plaintiff has traverſed the taking in 
the two places, which he underſtood to be a p'ea of prijel 
1. -* -  auter lieu, but has not taken any notice of the damage ſes . 


"1, fant; ſo that though a verdict is for the avowant, yet he has 


mo title to have return, becauſe the damage ſeaſant is not 

$154 26: found, c. Sed non allocatur. For that is admitted by the 

iſſue of the taking, viz. if they were taken there, that they 
Were taken there damage feaſant. 
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27 12 3 2010.54; x Stedman ver/. Lye. THT 

1A modus fur = M260 moved for a prohibition to be directed to 
e chen f 11 the confiftory court, of the biſhop of Morcaſler, io try 
— a Proceedings in a ſuit there for tithes of hops, upon ſuggel- 
l. went to pull, ton of a modus time whereof, Tc. there uſed, that if 
_ of them be parſon ſend a ſervant, &c. to pull aliguam partem lupulerun 
| he of them, is he Ihall have the tithes of them, &c. Upon which 3 

bad, Vide 2 Bl. Was made, to ſhew cauſe why a prohibition ſhould not 
Ho. % granted. And dow Mr, Benni/ter thewed for cauſe again, 
7 the probibition. 1. The, cuſtom is void for uncertain} 
2 7 for it does not appear how much hops ought to be pul 
(a) Vide Com, Sc. 2. That it is an ill euſtom, becauſe (o) it is no bench 
pe, Bo . 408 all to the parſon, but drives him to more pains than 
T. val. 3. law requires, to intitle him to that, which by law he ei 
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to have in the ſame manner without ſuch pains. Of which STzvuay 


opinion was the whole court. And therefore the rule was ys 
diſcharged. : yy 
Helliard ver/. Jennings. 
8. C. Com. 90. 94. 12 Mod. 276. Frem. 50g, 
p ON an iſſue directed by the court of chancery to be Under a devife 
tried in a ſeigned action, to try whether Thomas Jen- eig. r. 
nings junior deviſed the manor of Earnſey in Somerſetſhire to rap Tokyo 
William Helliard the plaintiff, a ſpecial verdict was found; of his boay, re. 
viz. That Thomas Jennings, the defendant's huſband, was — — 
ſeiſed of the laid manor in fee, and being fo ſeiſed had iſſue only paſſes. k. 
by the defendant, Thomas Jennings junior bis only ſon, and . Oe 
two daughters, Mary and Elizabeth, now living : That The 2.5 _ — 
mos Jennings, the father, made bis will the twenty. ſeventh of Ns K. 
December 1679, in theſe words: I deviſe to my ſon Thomas J ? . 
Jennings, and dis heirs for ever, all that my manor of Earn- — — 
y which I purchaſed of H. Wall; but if jt ſhall fo happen 579: 623, k 
that my (aid ſon ſhall die without iſſue of his body, or before 2 
he ſhall attain the age of twenty-one years, then I deviſe the belek — if bs 
ſaid manor to be equally divided between my two daughters, %* without iſſue 
Mary and Elizabeth, and their heirs for ever: That Thomas __ — => 
Jennings, the father, died. the twenty ſeventh of December — 
| 1679, ſeiſed as aforeſaid ; that Thomas Jennings junior enter 8 eſtate tail 4.x 
ed into the ſaid manor, and was ſeiſed prout lex peflulat; and ä 
being above the age ot twenty-one years, he made bis will, 4ying under 21, 
dated the ſeventh of April 1695, by which he deviſed the R. cont, Cro, 
ſaid manor to the plaintiff Wkkem Helliard and bi — ory 
that he ſigned, ſealed and publiſhed that will, in the pre- * 22 
ſence of A. B. and William Halliard the plaintiff, and that fited by « deviſe 
they ſubſcribed their hands in preſence of the teſtator, Ce. . — 
that Thomas Jennings junior, was alſo heir to his father; and © 3. © 5-3 
that be, the eighteenth of May 1695, died ſeiſed of the faid weg b freen the 
manor in fee, Ac. et fi, Cc. And Mr. Carthaw for the plain- executſon of the 
| tiff argued, that Thomas Fennangs had all the fee in him, and will cpntaining 
therefore might well deviſe to the plaintiff. For the word * 
Lor] ſhall be conſtrued [and], ſo that the remainder could 
not veſt before Thomas Jennings died without iſſue, and under 
he age of twenty-one years 3 and to make. other conftruc- 
tion, would be to defeat the intent of the deviſor; for he in- 
2 that the iſſue of his ſon ſhould inherit before his own 
1 but if Cor] ſhould not be conſtrued [and] then 
if the ſon ſhould have ſons, &c. before he attained to the age 
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1 fAmgT 


Has der limited over will be void. And be cited the Caſe of 


Soulle V. Gerrard, Cro.' El. $25- Moore, 422. pl,” 590. as a 


Ju en caſe in point. He cited al 


Landi Walt caſes, where | or] ſhall 
be — and], and where ] ſhall be conſtrued [ot]. 
1 Vent. 62. r 1 Leon. 3 Baldwin v. Cox, 
Plewd. 286. "Cre. 2 45 ae v. Mallory. But againſt 
2 it was argued by Pratt for the defendant, that 15 
mur Jermings junior had an eſtate tail determinable upon the 
== oy of his dyi — — the age of twenty - one years; 
for the t cluoſs explains the precedent clauſe (viz. 


dan if he die without iffue of his body) and moulds the pre- 


3 prevent the mirriage of his on d 
n 2:good: caution-for. many reaſons. But if Mr. Carthes's 
- |conſtrutionde admitted, the whole eftare will nat be diſpoſ- 


eden neral words; which would paſs'a fee into an eſtate 
. 6 Acker; Rep,” 343. Objestion. That [or] ſhall be 
expounded [and]. — That cannot be done here, 
e in its genuine ſighification is a J3sjunQtive, and ſhall 
ned otherwiſe, unleſs the plain intent of the 
becken to be ſo, which does not appear here. 5 G. 
114.7 A. makes à feoffmenc to B. or his heirs; B. has but 
an eſtats for life, becauſe tfiere àre no words to convey a 
greater eſtate. Beſides, (hat it is probable here, that the de- 

| viſor intended that [or] ſhould be a disjanchve, to the end 
that in all events the eſtate ſhould go over to his daughters, 
is he died before the age of twenty- one years, intending to 
fone the ſuid age, which is 


ed aid the deviſe to the daughters will be void, becauſe it 


4 e -wald be an executoty deviſe do commence upon too (a) re. 


a = -mote 2 poſſibility, viz/ the Aying without iſſue, 644; And 


Tx. 


tothe caſt of Souls b! Gerrard, Crs!) El. 525. Mort, 


hy A. u 5907 be? fail that it would be no authority 28ſt 
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him ; foc chere the qudges agreed, that the ſon bad an eftate 
41 and carts. ode mat the deviſe over, upon the 

ng-within'the' age of twenty-one" years, We. ' would be 
" becauſe the fet was diſpoſed before, (by bim) 'thit is 
r not dae. And J as ng Ce 


1 2 72 ch . 
nt lands art deviſed, * be 


— fuch will; | 
ſubſeribed' by three credible” witneſſes. ©'For (b Munde 


| -plainetEF$6% wk of #iindifpurible credit.” 2. 


cannot be ſworn KA a trial, yet one cannot ſay ſay but that 

theke were eres withedlty, to che wi i 5 67 tbe will hay bee 
| well — by the other two + ob — of bs 
i 307 1 
| * Kae ind. between's”'s = Ed. W th 6 teſtimonſs 
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teſtimony, and a matter which goes in bar of it ; the firſt Mazine 
ſort are excluded from being witneſſes by that ſtatute, as a 
man attainted of treaſon, &c. but where. there is only a thing 
which bars him from being a witneſs, but does not touch 
his eredit, it is otherwiſe. 4. The intent of the act was, 
to prevent perjuries' but this cannot be within the miſchief 
ol the fatute, docante the deviſee being a witneſs, could not 
be ſworn and examined upon it, and therefore out of the 
miſchief of the N 4 That this ſtatute has been ta- 1 f ah 
ken with a liberal conſtruction; as where the ſtatute re- ARS. 
quires that the witneſſes hall ſubſcribe; their names in the might have fern 
preſence-of the ator, it was beld;in Sir George Sheery's 3 dada 
caſe, Salt: 688. Carth. $1-' 1 Are: C. C. 99. that where Sir his preſence, R. 
George Sheers, being ſick in bed, ſigned, publiſhed and de v. 1. Be. C. C. 
 clared his will,, by which he deviſed. lands and tenements, in?? : 
his bed in his bed - chambet, to which. an entry was adjoin- 
ing, and a dining- room or long gallery adjoining to the on- 
try, and a man in the bed, if he was raiſed up; might ſee 
perſons in the dining · room, and what they did. there, the 
vitneſſes ſubſerĩbed their names in this dining - room; and 
upon the queſt ion, whether this could be called a ſubſcrip- 
tion of the witneſſes in preſence of the teſtatory according to Cn 
29 Car. 2. c. 3:/. S. and becauſe there was a poſſibility, hae 
if Sir George Sheers had been raiſed up in his bed, he might 
have ſeen through glaſs doors the witneſſes ſubſcribing their 


Junx1y6n, 


names, it was held à good. will to-convey the lands therein 
6 deviſed, | But againſt this it, was argued by Mr. Pratt, and 952 
6 held by the whole court, that this will was not well ere | 
euted according to the ſtatute of frauds. For a man'who : 


cannot be a witneſs, which is the plaintiff's caſe, cannot be 
a credible witneſs; And the intent of the act was to prevent 
frauds as well as perjuries ; which intept would be evaded, 
if the deviſes ſhould. be admitted to be a witneſs, who being 
a party intereſted, might probably be induced to uſes fad. 
And Mr. Pratt Taid, that the fiitute appointed three wi- 
neſſes, e. to the end tigt it might de dene in ſuch ſolemn * 
and notorious manner, that they might ſee that the deviſo r 
did not Tier any Impoltion, belng infrin as well in under 
ſanding as in 77 48 all men generally in extremis ar-. 
Aud for this reaſon the (a) common law would not permit Nee 
* deviſe his lands, without a cultom, But if perſobs Frs 
Who canbot give evidente,6f their ſubſcriptions, Ge. Wall- 8 tt 
de admitted 18 be credible*witnelſes, it is to admig ſo mayy '* 
ates to be witaelles; which igtirely exades the intenn 

a of ie 48. And for, this point the whale kt ws e 
E r en 6 
nh nity of the plaintiff's counſel to have anather | 

bg - | SJ DIS BOOT LY got Gin * <1 

Argument, adjournatur ( „ It wort ati pes nl 9) 


(0) But judymieat was aftarwards Giyen for the defendant, Vide 12 Mod, 277. 
| | Yates 
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Yates ver/. Fettiplace. 


In Chancery, 
S. C. Chang. Prec. 140. 2 Vern. 416, 2 Freem. 243. 12 Mod. 276. x Iy, 
| we ap ; Abr. Portions. C. pl. 3. iſt. Ed. p. 653 · 
| A . Seiſed of lands in fee has iſſue a daughter, and by his 
3 will he charges bis lands with 5000 J. for his daugh- 


cannot veſt be. ter's portion, to be paid at her age of twenty-one years, or 


2 5- day of marriage, and dies; the daughter dies at the age of 
- payment. R.acc. fix years; the ſecond huſband of the mother of the daugh- 


pe 8 ter takes letters of adminiſtration to the daughter, and to 
22 the mother his wife, And the queſtion was, whether he 
D. acc. 3P. ſhould have the 3000 J. ar whether the 3000 J. ſhould be 
ei on ſunk for the benefit of the heir? And my lord chancellor 
323. quod vide Somers decreed, for the benefit of the heir; and it was held 
D. arg. 2 p. by bim, that in all cafes where a man charges a ſum certain, 


Va. bio, to be paid, a8 here, out of bis real eſtate, if the daughter, - 


2 e. dies before the age of twenty-one years, the money ſhall 

_— * be ſunk for the benefit of the heir. But if a man deviſes a 
Wms. 296. = Perſonal legacy, or ſuch a ſum to be paid out of a term for 
Vern- 204. h. years; as bert, and the legatee dies befare the age of twenty- 
acc. 3P.Wms. one, there the executors or adminiſtrators of the legateg 
. ſhall have the money, Ec. becauſe it was debitum in progint, 


ag folvendum in futuro. Ex relatiane m'ri Peere Wis 


S mith verſe Plaſt. B. R. 
er- way MTN Ng moved for s probidition to be diref t 
tual court for 1 
defamation Proceedings upon a libel exhibited there againſt the plain- 
- Charging ber tiff, for having * theſe words of the defendant. 5b 
. 


dom. Vide Com, Was never marrie 


To 

words; was made, that the other ſide ſhould ſhew cauſe, why 2 po 
married, and hibition ſhould not be granted, and that all proceedings 
bet is her ſhould ftay in the mean time. Upon which st the day 
— os, : eee Mr. Cheſhyre ſhe wed for cauſe, that all perſons wha 

gef whore, Bear theſe words cannot but underſtand, that the defendant 
= had à baſtard, and was a whore, And the court being 
| the ſame opinion, Turton and Gould juſtices being only pte · 
ſent in court, the farmer rule was diſcharged. 


” 
& 


Cremer 


- 


by the warrant of attorney, he ought to have replied it, and 
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which the two ju 
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a Intr. Pack. «x 
x o . Wi * Ts 
Cremer ver. Wicket Will * 
N an action for falſe impriſonment, Cc. the defendant Miſnomercaa- 
] pleaded miſnomer in abatement by attorney. The plain- — 


uff demurred. And Mr. Northey took one exception to the — ide 
ea, that miſnomer cannot be pleaded by attorney. &r0, miſ- iel 

_ 5. 66. F. N. B. 27. a. 8 Ed. 4 9. The'oal. dig. 305. ads 

3. For having put in à warrant of attorney by the name by tuſe the plea, 

which we —4＋ againſt him, he ſhall be eſtopped by his 2 

warrant, to plead that be is known by another name. And attorney by way 

Gould juſtice ſeemed at the beginning to be of that opinion, - —_— 

and cited the caſe of Briton and Graydon as adjudged ac- object — 4 

cordingly. [See before, 117]. But Holt chief juſtice was this cauſe upon 

of opinion, that this was a good cauſe to refuſe the plea, but e. 

not to demur. And as to the eſtoppel, he ſaid, that the en- 

try upon the roll was not the warrant of attorney, but only 

a memorandum of it, which entry was introduced in the time 

of king James II. when Wright was chief juſtice, Hereto- 

fore they were upon a roll by themſelves, and ſo they ought to 

be now. But the judges ſaid, that they would conſult with 

their brothers, to the end that this point might be ſettled, 

And afterwards at another day by the whole court judgment 

was given, quod billa cofſetur. And Gould juſtice ſaid, that 

if the plaintiff would have taken advantage of the eſtoppel 


* 


relied upon it. 


Rex ver. Fuller. 


1 S. came before the juſtices of peace, viz. two, accord- Under en authe- 

ding to the method directed by 12 Car. 2. c. 23-/- 31. 9 
and gave. them information, that the deſendant kept two offence a man 
concealed waſh backs, contrary to 8 & g W. 3.c. 19. This cane be cone 
information was pon the thirtieth of Aurel 1699. Upon 5 = 

{tices iſſued their ſummons to ſummon the been laid ag unf 

defendant to appear before them the third of April follow- 2 — 5 
ing. At which day, upon his appearance, and oath being Burns ladies, J 
made by a credible witneſs, that the defendant modo habet et Convidtion, 
euftodit cadem duo privata ſeu concelata  vaſa, Angiice waſh- 14 £4: vol. i. 
backs, they adjudged, that he ſhould forfeit 201. for each Such informe- 
waſh-back, This conviction having been contrived frau- tion mult be ſet 
dulently, to avoid conviction by a later at, by which — — — 
the penalty was increaſed to 100 J. Mr. attorney general An information 

rever cauſed the conviction to be removed by certiorari in- cannot be ſap. 
to the King's bench, and now moved to quaſh it; becauſe — 0 

e information was given the thirtieth of March, and the prior to the iu. 
oath of the witneſs upon the third of April, upon which !9rm4cion. 5. C. 
the conviction is grounded, is quod modo haber, &c. which GG 
muſt be underſtood of the time of the conviction, which is 

a different 
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a different offence from that. of which the information wil 


given to the juſtices; becauſe though he had concealed 
_ veſſels the third of April it may;;be.that he had not any the 


thirtieth of March, hen the. informatian. was given; and 
therefore the evidence on which the conviction was made 
not being conformable to the information, there is here 1 


_convidtion. without, an information. Setjeatit Levinz, 1, 


The words of the oath are; quod modo habet radem duo, Cc. 


wich proves det he had then at the time of the informa. 


tion. 2. The juſtices may proceed without complaint of 


ioſormation- 3. If. complaint be requiſite, they may pro- 


2 new trlal 
[ of niſi 


cee updn it inflanter. Holt chief juſtice, 1. The evidence 


is of a fact ſubſequent to the information; and though the 
eadem may be evidence that he had them at the time of the 
information, yet convictions ought to be certain, and not 
taken upon colledion. 2. There ought to be information 
or complaint. 3. Thovgh a: conviction: upon an informa- 
tion inflanter may be good; yet it ought then to be declared 


to be made ſo, and not be grounded as bere upon an inform- 


ation which: is not proved, the evidence being. of a fact ſub. 
ſequent to it; but if it had been of a precedent fact, it had 
been — The conviction was quaſhed. Ex relatiat 
ri e e ee | 


well © v 4s 


w tis Dn. i LH , 
HH ar per ver /. Davy. 


| dum was, that the bill was exhibited in, Ho. 
and an imparlance to Eaſer term, and then a plea o 


—E: P ͤ 7X MY FD , r - Me. O©5 Fc cow 


Mich. Term 11 Will. 3. | 4 git, 


Sie William Licon Child ver/. Harvey, 
en nn l. . Ga. 1 


-” 
Y * 


E plaintiff ſued a ſcirv faciar upon a recoguizanee, je the diy of al 
1 Vich a condition to pay money at a day certain; and priusbe after 
.... vet non; and 3 verdiEt ut mjf hen me, 
prius was for the plainuf, Upon which Mr. Northey moved in bank in the 
to ſet aſide the trial, becauſe the difiringas and juruta were — 
made returnubie & Hit ſandtas Trinitatis in tres ſeptimanas miſs 8 * — 
Fabaniies Holt miles capitalis, jufliciarius, c. vicgimo ſeptimo awarded as the 
dit ani prius venerit, Tc. which twenty - ſeventh of June den bank 1 
was the morrow after tres Trinitatis; but the award” upon 2 wlad at ni 
the plea r61l; tres Michaelis, Upon which Mr. Montague privs inde wil 
moved for leave to amend this miſtake of the clerk ; bel rant _—_ 
cauſe that in all caſes where there is a record, by which-one 44 the court 
may amend; and the amendment does not alter the poiot in will — HR 
iſſue, and there was ſufficient authority for the trial af the en nent 
iſſue, and the matter of the amendment is but the miſtake of the diftringss 
of the clerk, the court will give the party grieved leave to or jurata- 
amend. Now in this caſe.the award upon the. toll is right, 
and the iſſue is the ſame, and the judge of niſi prius had ſuf- 
hcient authority to try the iſſue by m. 4. 1g Ed. 1. A. r. 
c. 30. which requires only, that ; day and place cettain he 
appointed in the country, And alſo it is a plain muipriſion 
of the clerk in writing tres Trinitatis tres Michaels 3 
and therefore within all the rules of amendments. . See Oro. | 
Car, 595.,.Sloperv, Child. Cra. 86 253. Dyer, 260. Hur d 
ton, 8 1. and Tite v. Sir Ralert d Mich. 8 Hl. Be. 
R. ante, where in ejectment againſt ſeven defendants . 
they all pleaded not guilty, and iſſue was joined but in g - 
tranſcribing the nift prius roll two of the defendants were 
omitted, and fo the plea and iſſur which was brought to the 
alliſes was between the plaintiff and five defendants only; 
and yet it was amended. Sir Bartholomew Shower argued 
to the ſame purpoſe ; and that the court would not ſearch 
in the almanack, but take it as granted that the twenty- 
ſeventh of June preceded the tres Trinitatis ; or they would 
permit the plaintiff to enter his verdi t, guad poftra dir et 1oco 
anfra contentis, Ge. Mr. Northey argued e contra, That the 
record of ni prius had been frequently amended by the plea 
roll, but always with this caution, viz.- if the judge of n 
Prius had ſufficient authority to try the ſame cauſe, 8 Co. 161. 
uf Blackamoor's caſe. Therefore the roll of miſt prius may 
— where the diffringas is right. In this caſe by 
words of the diffringas the judge of ni prius had no au- 
ity to try the cauſe, unleſs the twenty ſeventh of June 
—— the tres Trinitatis; for at the tres Trinitatis the ſbe- 
ought to have the jury in bank, Alſo there is no dax 
upon which the Judge ought to make return of his pee, 
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he fir 


court may com- 
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the day of return being paſt before the trial. In the caſe of 
Tite v. Sir Robert Bernard, the biſhop of Worcefler and 
others, the diſtringas was right. Holt chief juſtice, Though 
the day of the return was miſtaken, yet if the cauſe was 
tried upon a right day in pais, it will be good. But here 
the day of niſ privs being an impoſſible day, and the judges 
authority confined to that, a trial upon another day will be 


without authority, and therefore can never be amended, [ 


remember the caſe of ane Poolzy, a long time ago, where 


in trover and conyerſion the day of ni prius was die lunae in 
menſem Paſchae, where in 


th the dies lunas was one day 
after menſem Paſchae, being Sunday; and fot that reaſon, 
after a trial had, and verdict, it was ſet aſide. If the diſ- 
tringas or jurata was right, the ni privs roll might be 


amended, as in the caſe of Tite and the biſhop of Worcefter ; 


there the di/ringas and the jurata were between the plaintiff ' 
and all ſeven defendants. As to the entry of it, we cannot 
make it agreeable to the return]; for the entry upon the roll, 
as to the tranſactions of the trial, ought to be a warrant for 
the nj privs roll. The trial was ſet aſide. 


The Churchwardens of St. Ann's Weſtminſter, 


PON a motion for a prohibition to ſtay a ſuit againſt 
J. S. for not payi impoſed by the churchwar- 


pel the payment dens and other pariſhioners, for building the church of S. 


of a tax for the 


repairs of a 


church. Vide i iri - 
. the ſpiritual court for hon · payme 
tien. G. 2. 2d. 


Ans in Mifminſler; Holt chief juſtice, a ſuit may be 
2 at of a tax afſeſſed fo 


repairs of a church, but not for building a-church, 


Id. vol. f. p. 501. But not the payment of a tax for building eng. 
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The Inhabitants of the Pariſh of Kingſton Bows 
fey againſt thoſe of Beddingham in Suſſex. 


8. C. Carth. $16. Set. & Rem. 277. pl. 30 8. 12 Mod. 323. but rither incor- 
rect. Salk. 4 
A A poor man was ſent by order of two juſtices of peace The reverſal of 
from the pariſh of K. Morris to Kingflon. King flon an order of re- 
appealed from the faid order to the quarter ſeſſions, and it mats — 
was quaſhed; whereby A. was ſent back to Sr. Morris, Af- the pariſh who 
terwards A. came into the pariſh of Beddingham, which ttz nedfuch er- 
obtained an order to ſend him to — — And a motion — — 
was made to quaſh this order, foraſmuch as Kingſton had period that the 
appealed from the order of St; Morris, and thereupon it was gin the; — 
adjudged, that H. was not ſettled at Lingſton; and no pariſh ta which be was 
can ſend A. to King/lon, being upon the ſaid appeal totally rtmoved. | 
Giſcharged. Curia contra. The pariſh of IA. was 4 Ne. K 
— party to the ſaid appeal; and therefore ſhall not be con- moval. Ii. 1a 
— it. — the parifhf St. Aferrit. -Anothet 1 = + 
Xception was taken, that it is not a ed; that A was or got an 
likely to become chargeable to the — but it is only ofhivk —— 
ſaid, that the juſtices were informed ſo by the overſeers. "Sed . dee, Salk 
nn allcatur : Becauſe there is no/need of any ſuch adjudi- Via. Bui lat. 
cation, And the order was confirmed. wh coral I 2 
Ed. vol. 3. p. 332, An raren a n x Wl, . 
ee e e 2 f. 
Within the ct 1. el, Caf. 92. l. 93. The courts cannot take notice what trades a 
chin the 5th'Eliz, e 4. vide Cont, N D. 57 6, 7. 2d 24. we 5. P. $71, $735 775 


| Rex ver/. Parls glaughtef. 
{ ; 8. C. Salk. 611. 14 Mod. 311. Holt, 68. 
| R. Drodric made a motion to quaſh an indictmeit 
MS. nd againſt the defendant upon 5 El. c. 4+ for exet- 
va. 3 à ſelt- maker, not having ſerved his ap- 
Vos 1 > (even years, W * to the ſtatute. * 


n . ²— I ———— e_—_— 
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Rex his exception was, that this trade was not a trade within the 
intent of the act, becauſe jt was not a trade uſed at the time 
of the making of the act. And he cited many caſes, where 
judgment had been arreſted or reverſed, becauſe the trade 
mentioned: was not within the act; which proves, that the 
court will take notice which trades are within, and which 

not. As C#9. Car. 499. adjudged, that the trade of a hemp- 

dreſſer was not within the act, becauſe it did not require 
ſkill. Paſch. 4 Fac. 2. adjudged, that a wool-comber was 
not within the act. 2 Bu. 188, that an upholſterer is not 
*within the act. And ſince the Revolution, it was adjudged 
in a caſe, that a pippin-monger is not a trade within the 


. 
SLAVGATER. 


act. But per Holt, chief juſtice, the averment in the in- 


ditment, that this was a trade at the time of the ſtatute, 
is ſufficient to ſupport the inditment ; ſo that the king's 
bench will not quaſh it: For whether it was a trade then 
or not, is matter of fact, and proper to be tried by a jury, 
And the king's bench cannot take notice, whether it was 
a trade within the ſtatute or not; for there are ſeveral trades 
within the general words of the ſtatute, beſides thoſe there 
mentioned. And as to the caſe of the pippin-monger, that 
was never determined finally. And he faid, that he diſap- 
proved the caſe in 2 Bulftr. 186. of the upholſterer. See 1 
Sid. 367. that an upholſterer is within the ſaid ſtatute, And 
the motion was denied, | 


Argent ver; Sir Marmaduke Dartell. 
A new trial cans, IH E plaintiff obtained a verdict in ejectment upon! 
yr be 2 long trial at bar. And now a motion was made on 
das. ihoogh «he behalf of the defendant, to have a new trial granted, becauſt 
verdia was the verdict was expreſs againſt evidence. And of that op- 
dgainit evidence. nion was the whole court. But nevertheleſs, after long de- 


283 Hall bate, the court denied to grant a new trial, becauſe the ver- 


13 Mod. 12h bring a new ejectment, by reaſon of the ſtock which wi 
* - 66. 2 2. upon and in the land. But that was denied alſo. 

Wms. 207. poſt. 1338; Str. 1105. In cjeQmient, though the jury find for the plaintif agaiof 
Evidence, yet if the court refuſe to grant a new trial, it will not ſtay the entry of the judgment 
vatil the can bring a ne cjeQment. ,_ . N 
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Cage verſ Acton. Inte, Hil 9 


Will. 3. 
Rot. 203. 


J. d. Salk. 325. Carb. $12. Com! 67. Hot zeg. with the arguniente of 
counſel. 12 Mod. 288. pleadings Lill. Ent. 214+ | 

HE plaintiff brought an action of debt for rent againſt A debt for rent 
'F the defendant as adminiſtratrix to her huſband, and 44 _— 
he declared upon a demiſe (a) made to the inteſtate rendering upon a bond are 
rent, and for rent atrear in the life of the inteſtate this ac- _ — degree. 
tion was brought, r. The defendant pleads that, the in- 8 
teſtate in his life-time, in conſideration of a marriage to be 1763. p. 146. 
ſolemnized between the ſaid inteſtate and the defendant, be- Love! th Ed, 
came bound to the defendant in a bond of 2000 /.ſolvendis to Si nor defroy 
the defendant cum ad inde requiſitus efſet, upon condition, that avy prior con- 
if the defendant ſhould ſurvive the inteſtate; if then the in- — 
teſtate ſhould leave to the defendant 1000 l. or if his heirs; which a right of 
executors, or adminiſtrators ſhould pay to the defendant a&ion cannot | 
10001, within, Qc. after the death of the inteſtate, that . ___ 
then the bond ſhould be void ; and then the defendant avers, The marriage of 
that the marriage afterwards took effect; ſhe ayers alſo the rom. oh — 
death of the inteſtate, and that he had not left her 1000 l. Hage à bond, 
nor had his heirs paid it to her; and then ſhe ſhews, that the condition of 
ſhe herſelf took out letters of adminiſtration of the goods, COS 
&c, of the inteſtate, and that aſſets to the value of 250 J. the coverture. 
came to her hands; which ſhe retains in part of ſatisfaction >. C. * 4 
of the money due by this bond; and that ſhe hath not aſſeti = EP 
uitra, Ge, The plaintiff demurs. This caſe was argued 237. 2 Vera. 
ſeveral times at the bar by Mr. Conyers and Mr. ſctjeant Le- 4to, 
vinz for the plaintiff, and by Mr. Carthew and Mr. Northey 
for the defendant. And now the judges pronounced their 
opinions in ſolemn atguments. And two queſtions were 
made in this caſe : 1. If debt for rent was not of a higher 
nature than debt due upon bond ; for if it were; then this. 
plea could not be good; becauſe the adminiſtratrix cannot 
retain the afets for the debt due by the bond, when there is 
a debt of a higher nature, viz. a debt for rent; owing by the 
inteſtate, 2. Admitting that this retainer is well pleadable 
in bar in reſpe& of the nature of the debts z yet whether 
* is here any debt due to the defendant upon this bond; 
in regard that there was an extinguiſhment of it upon the 
intermarriage br not? And as to the firſt point, the whole 
— was of opinion; that a debt due by bond, and a debt 
* » rent, were of an equal nature, and conſequently that 
0. 25 wx that reſpe& was well enough, But Turton and 
"Way er waa did not give their reaſons, why they were of 
\ © Opinion, becauſe they thought it a clear point; ſave 
* Geuld juſtice ſaid, that he knew it twice adjudged ſo in 
— pleas, But Holt chief juſtice anſwered to the 

on made by the counſel at the bar, (viz. that debt for 
(4) By deed, "_ 325+ Carth, 511. LIll. Est. 244+ 


12 tent 
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cat rent ſounds in the realty, and therefore is of a higher na- 

acZx, ture than debt due upon bond, and for, ſupport of this aſſer- 

tion, Newport v. Godfrey, 2 Venti 184. 3 Lev. 267. 4 Med. 

44+ was Cited) that rent due upon a pero! demiſe is a debt 

equal to a debt due upon bond, and that an executor or ad- 

miniſtrator may plead. a retainer for ſuch rent in bar of an 

(a) R. ace. Com. action upon a bond, c. et (a) fic vice verſa; and that the 

15 eiſe in 2 Vents 184. does not impugn this opinion, for there 

the defendant executor pleaded ſeveral bonds due from the 

teſtator, in bar of an action for rent upon a parol demiſe 

(for it muſt be intended io be by pats), it not being expreſſed 

to be by deed) and that he retained- towards fatisfaQiony 

Ce. and the plea was over-ruled. | But that proves only, 

An executor is that they are in equal degree; for in the ſaid caſe, it could 

88 2 not be pleaded by the executor, unleſs he had paid them be- 

payment of a fote the action brought, or that judgment was obtained 
debt of equal 


de- againſt bim upon them; and thereſore for that reaſon the 
vc 4 ww = | 
"or juigedent 6b- himſelf upon them, of payment; in bar of the ſaid action; 


tained agzinſt but that does not prove any ſuperiority, but only that a ſpe- 
* cialty is equal to a debt 2 —— And — this 
caſe the debt ariſes, as well in the realty, as by his ſpecialty; 

yet that will not make any alteration, being a difference 

only in number, and not in quality. And therefore he was 

of opinion, notwithſtanding this objection, that the plea was 

well enough. But as to the ſecond point the court was di- 


% 


bs vided, viz. Turtin and Gould-juſtices were of opinion, that 


this debt was not diſtinguiſhed by the intermarriage, and 

therefore that the plea was. good, and judgment ought to be 

- for the defendant. But Holt chief juſtice held, that this 

debt was extinguiſhed, and therefore that judgment ought 

td be given for the plaintiff, And Gorldjuſtice argued for 

- the defendant. in this manner following. 1. He faid, be 

agreed, that the wife before the marriage might have releaſed 

this bond by a releaſe of all actions, becauſe ſhe had the right 

3 of action in her. 2. That by the intermarriage all con- 
22 tracts for debts due in pracſenii, or in futuro, or upon contin- 
contracts be- gency, which may become due during the coverture, are 
tween the par” extindd. 1. Becauſe the huſband and wife make but one 
NG perſon in law; 2. Becauſe the action is ſuſpended. II 
- might otherwiſe Hon, 4+: 5. Co. Lit. 164. b. 8 Co. 136. 4. Dyer 140. 
a” __—_ Cre. Car. 373. 3. That if there was an expreſs agreement; 
— are en- that they Locle not be releaſed by the intermarriage z 't 
tinck, and a co- would be void, becauſe it would be inconſiſtent with the 
A hat ng ſtate of matrimony; the huſband and wife being but one per? 
is l. fon in law, and ſo there is not debtor and debtee, and there- 
—.. ”®, fore the debt is extinct in ſuch caſe, notwithſtanding ſuch co- 
venant. 4. He ſaid; that he was at the, beginning, when 
the caſe was firſt argued at the bar, of opinion, that this 
bond was extinct by the intermarriage. But now after m8. 
ture conſideration he was of opinion, that it might aa 
the rules of law ; for the law docs not love, that ald 


plea was il. Hut he might have pleaded a judgment againſt 
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ſhould be deſtroyed, but on the contrary for the ſupporting Cox 


of them invents notions and fictions, as abeyance, Cc. Lite. Avvo. 
x a. 646. Co. Lit. 342. Now in this caſe the expreſs 

$ agreement of the parties created a right, and ſuch a right as 

, is not inconſiſtent with the rules of marriage, ſince the bond 

a here ought not to have any effect till after the death of the 

F huſband ; and therefore the law will not work a releaſe, 

D eſpecially ſince there are two rules of law, which would be 

5 broken by the deſtruction of this agreement. 1. Modus et 

4 conventio vincunt legem. 2. That the law will not work a 

F wrong. But ſince a ſuſpenſion of rights in perſonal duties 

4 does not always work an extinguiſhment, as appears by the 

4 caſes hereafter put, he was of opinion that this bond was ſuſ- 

5 pended only during the coverture. As 8 Co. 136. 4. Co. Lit. 

4 264. b. the wife executrix of the dehtee takes the debtor in 

6 marriage z the () debt is not releaſed, but the right is ſuſ- (4) Vide poſt, 
t pended pro tempore. And ſo here, the law preſerves it from 5*** 

. extinguiſhment, by interpoſing, and taking it into its cuſto- 

n dy, for the making of the agreement of the parties effectual. 

8 If the obligee make the obligor executor, becauſe it is his 

X own act, it (b) is a releaſe af the debt; but (c) otherwiſe (3) Azr. Salk. 
© if adminiſtration was committed, 8 Co, 136. Needbam's Tc 3. had 
3 caſe, Cro. Car. 373. Dorcheſter v. Webb. Beſides, that 26 (e) D. dc. Salk. 
f Hen. 8. 7. b. proves that the law does not abſolutely work 56 

I anextinguiſhment ; for it is held there, that if there be a di- 

t vorce, the wife ſhall have her goods again ; and Fitzherbert 

d and Norwich put the caſe of a bond by the huſband to the 

0 wife before the coyerture, and ſaid, that though it was in 

5 ſuſpenſe during the coverture; yet (4) after the divorce the (4) Fog. 521 
t wife might ſue him upon it. So here he agreed, that this 

" debt was qualified and remedileſs during the coverture, And 

e (by him) there is no ſolid difference between the caſes of 

d Clark v. Thompſon, Cro. Fac. 551. and Smith v. Stafford, 

it Heb. 216. Hutt. 17. Ney 26. Hetl. 12. Litt. Rep. 32. of 

— à promiſe made by the huſband to the wife before the cover- 

s ture, to leave her 100 4. at his death, and this caſe of a bond 

0 for as Hobart there obſerves, it is a promiſe preſently though 

e futurely to be performed, and has a preſent lien. And therę- 

1 fore as the promiſe was held to be in ſuſpence, ſo here the 

* debt is ſuſpended during the coverture, for preſerving an 

t; honeſt agreement, which otherwiſe would be deſtroyed. For 

it the difference taken in Ney, and there ſaid to be agreed by 

0 the court, viz. that it would be otherwiſe in caſe of a bond, 

. no ſuch matter is reported in Hobart or Hutton; and thefe · 

hs fore he could not ſay, how far the ſaid point of the bond was 

. under their conſideratian. It is ſaid in Hutton, that the law 

n Vill not work a releaſe contrary to the intent of the parties; 

is uſe the marriage, which is the cauſe, will not deſtroy 

a that which itſelf creates; which is the ſame in the caſe of 

7 the bond. And in Lit, Rep. 32. the ſame with Hetl. 12. 


i be promile is ſaid to be ſuſpended by the marriage; which 
F L13 | be” 
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ces be ſaid is done here in the caſe of the bond. And Hebary 
Ac ren. does not ſeem to make any difference between a promiſe 
| and a bond; and he could not believe, that there is any; 
and therefore he was of opinion, that the plea was good, 

and that judgment ought to be given for the defendant, 
Turton juſtice argued much to the ſame purpoſe. And he 
agreed, that if this bond had been given for a precedent 
debt, it had been deſtroyed by the marriage, which had been 
a releaſe in law. But a releaſe in law will never deſtroy the 
proviſion that was intended for the wife by the expreſs agree- 
ment of the parties. But ſuch releaſes ſhall be taken ſtrictly. 


And Hutt. 17, 18. Plowd. 184. Hutt. 94. Hob. 10. Mor 


55. were cited by him to prove it. And he ſaid, that this 
ebt being in contingency during the coverture, could not 
þe releaſed ; for the bond and condition make but one deed ; 


and upon cyer of the condition it appears, that if the wife 


w_ — ſurviye the huſband, nothing would be due to ber; 
nd therefore being a contingency, and only a bare poſſi- 
* gy biliry, could not be — As Hose en; 5 Co. 70. b. 
8 Fac. 171. A man (a) cannatreleaſe to the bail in 
. nal dagger the king's bench before judgment againſt the principal, 
pott. 51g. And therefore if it could not be releaſed by a releaſe in fact, 
Tr, no more could it be releaſed by a releaſe in law. And a bond 
m4 cannot be ſued until the condition is broken, which in this 
Caſe could not be during the coverture ; and therefore this 
debt is qualified. Then he cited the aforeſaid caſes cited by 
Gould juſtice concerning the promiſes, and alſo 2 Sid. 58, 
the roll of which he had ſeen, and which is entered Mich. 
1657. Rot. 629. ſup. banc. Hoblin v. Lupert, where the caſe 
was thus; debt was brought upon a bond by Hoblm a 

_ ſtranger againſt Luport, of which the condition was, that 
Lupart ſhould perform covenants in certain marriage arti- 
cles, in which Zupart covenanted with his wife before mar- 
' riage, to leave to her, &c. if ſhe ſhould ſurvive him; and it 
he ſhould ſurvive her, that he ſhould pay to the executors of 
his wife 400 I. Lupart pleaded there, covenants performed; 
" Hioblin replied, and affigned a breach, that he had not paid 


the 400 1, Cc. and judgment was entered for the plaintiff, as 


appears ypon the record. And this caſe he urged as ſtrong 

in point, together yith the arguments and reaſons therein 

. | pſedin 2 Sid. 58. And as to the objection, that this was 

 _ _debitum in pravjenti, &c. He anſwered, that that was rather 

A releaſe of 4 found than ſubſtance, And he cited Litt. Rep. 87. that by 
demands dees d releaſe of all demands a bond with condition to perform 


the condition 
broken. A 
leaſe of 


| | {6) Note is Hs, e the ne . 
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teck v. Field there cited as a caſe in point. [But ſee Cre. 
Fac. 170. 2 Roll. Abr. 407. that the ſaid caſe was an action 
of covenant, and not debt upon a bond with condition to 
perform covenants, as it is there cited. ] And therefore he 
agreed with Gould juſtice, that judgment ought to be given 
for the defendant. | 


Hol chief juſtice argued e contra for the plaintiff, viz. that 
the bond was extinguiſhed by the intermarriage. And the 
foundation of his opinion was, becauſe it is an immediate 
debt due from the ſealing of the bond. Litt. ſe. 512. and 
the reaſon which Cole in his comment upon Littleton 292. 6. 
gives, why a releaſe of all actions before the day of payment 
will diſcharge it, though no action can be e upon 
it until after the day of payment, is, becauſe it is ; cheſe in ac 
tion. And then if it is a preſent debt, the queſtion will be, 
whether the condition will make any alteration, The na- 
ture of the condition therefore ought to be conſidered ; and 
the condition here is a ſubſequent condition, and. therefore 
cannot diminiſh, alter, or qualify the debt ; but the debt will 
have the ſame exiſtence that it had before. And in its na- 
ture it cannot be a ſubſequent condition, unleſs there be a 
precedent debt, to which it was annexed. And the diffe- 


rence is put in 5 Co. 70. 5. Hoe's caſe, as to the matter of 
the releaſe, between a duty certain with a condition ſubſe- 


quent, and a duty uncertain to be reduced to a certainty upon 
a condition precedent ; the firſt is releaſeable before the 
day, the ſecond not. And to ſay here, that this is not a preſent 
debt, is expreſsly contrary to the words of the bond, viz, 
that the obligor binds himſelf in 2007. to be paid when he 
ſhould be required. The condition goes in defeaſance, but 
does not ſuſpend the debt, for that would make the condition 
repugnant. And if the breach of the condition were ta 
raiſe the debt, it ought always to be ſhewn in the declara- 
tion, which is againſt conſtant experience ; and yet it ought 
neceſſarily to have been ſhewn, if it raiſed the debt, as they 
always do in caſe of a condition precedent. And as to the 


odjection, that the defendant might have oyer of the condi- 
tion, and then it becomes part of the declaration. He an- 


lwered, that that did not compel the plaintiff, to ſhew a 


breach of the condition; which nevertheleſs ought to be 
done, if the breach of the condition was neceſlary to raiſe 


the debt. But the reaſon why there is oyer of the condition 
is, becauſe it is part of the ſame deed ; but that does not 
drive the plaintiff to alter his declaration. If the defendans 
lays nothing, nor demurs; the court muſt give judgment 
_ the bond, without having any regard to the condition ; 
out if it appears upon the whole matter, that the condition 
is not broken, the court cannot giye judgment for the 
plaintiff, Then ſinee it is an immediate debt, by the in- 
\ aarriage it 18 diſchar 84% * Becauſe the huſhand cane 

| 4 nat 
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Caen not be indebted to his wife, fot they are but one perſon in 
AcToy. law. 2. The huſband might pay the money due upon the 
| bond without having reſpe& to the condition, and that 
would diſcharge the bond. 11 Hen. 4. 43: which ſince he 
cannot do to his wife, ſuch payment being impertinent, as if 
the right-hand ſhould pay to the left ; for this reaſon it is 
releaſed. The intermarriage is an actual payment, be- 
cauſe the huſband is intituled to receive the money. And 
when the perſon who ought to pay the money, is the ſame 
with the perſon who ought to receiye it ; it is in law a pay- 
ment. Suppoſe a ſtranger, who was bound to the wife dum 
— would pay the money; he ought to pay it to the huſ- 
and: then if the huſband be debtor to the wife dum /ola, 
and would pay, c. after marriage he muſt pay himſelf, 
If a ſtranggr had been bound to the wife in a bond with the 
age condition as here, a releaſe by the huſband would have 
iſcharged the bond. Go. Lit. 264. 4. Plowd. 184. Wad- 
: werd v. Darcy. The law books do not make any diſtinc- 
tion between bonds, in which there is a precedent duty, and 
others; et ubi lex non diſſinguit, nec judices diſtinguere debent, 
And therefore he held, that the bond was diſcharged. If this 
had been a ſingle bill, ſtatute, or recognizance, with a defea- 
ſance of the fame purport as the condition of this bond (be 
faid) that without douht the intermarriage would have re- 
leaſed them; yet the ſtatute, &c. would have been as much 
gualified by the defeaſance, as the bond here by the condi- 
tion; and the agreement of the parties bad been the ſame 
in both. The only difference is, that in the caſe of the bond 
the defeaſance is contained in the ſame deed, and therefore 
the deed being in court one may have oyer of the condition 
in the other caſe the defeaſance is in the hands of the defen- 
dant, being in another deed, and therefore there cannot be 
ger of it ; but yet in both caſes the defendant ought to plead 
the condition or defeaſance ; and therefore in both caſcs the 
law is the ſame, + 


Marriage dee» Objection. If the -executor of the obligee marries the 
debts due in an obliger, the debt is not extinguiſhed. 
the one party to Anſwer. That depends different reaſons For 1. 
N . rent rea . 0 
— _ * The difference of the rights there preſerves the debt from 
| extioguiſhment. As where a man has a term as executor, 
and purchaſes the inheritance, the term is not extinguiſbed. 
Co. Litt. 264. b. 338. b. 2. If that ſhould be an extin- 
guiſhment, it would be a wrong to creditors, and amount 
to a devgfavit, which an act in law will not do. 8 Co. 130. 
. And things ſhall be extinguiſhed between the parties, 
which yet ſhall remain, and have exiſtence, as to ſtranger. 
ders to the reverſioner; or if 3 man, who has a rent in e 
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acknowledges a ſtatute, and then releaſes to the terre - tenant: 
the eſtate for liſe in the one caſe will continue as to the 
grantee of the rent, and the rent in the other caſe as to the 
conuſee.. But if the huſband pays debts of the teſtator with 
his own money, amounting to the ſum in which he was 
bound to the teſtator ; that will amount to a releaſe of the 
debt, becauſe it is an honeſt payment, and prevention of a 
wrong. | . 


Objection. The intermarriage will not deſtroy that 
which itſelf ſupports. % | 
Anſwer. That the bond is not ſupported by the mar- 
riage, but by its own efficacy. The bond was made in con- 
ſideration of an intended marriage, but it had its full force 
and effect inſtantly upon the ſealing and delivery, - 


ObjeRion, That the law will not do wrong, | 


Anſwer. 
therefore ſhe is not injured. And this is no more, than that 
ſhe did not well unde what ſhe was going to do, and 
there is no third perſon in the caſe. 


ObjeQion. 26 H. 8. 7. b. That a wife after a diyorce 
ſhall have her goods again, aad the bond would revive. 


Anſwer. He agreed the ſaid caſe ; becauſe the divorce, 
being a vinculo matrimanii by reaſon of ſame prior impedi- 
ment, as pre · contract, . makes them never huſband and 
wife ab initio: But if the huſband had made a feoffment in 
fee of the lands of his wife,- and then the divarce had been, 
that would have been a diſcontinuance as well as if the huſ- 
band had died; becauſe there the intereſt of a third perſon 
would have been concerned ; but between the parties them- 
ſelves it wiil have relation to deſtroy the huſband's title to 
the goods. And it proves no more than the common rule, 
vix. that relation will make a nullity between the parties 
themſelves, but not among ftrangers. ON 


And as to the objection made by Mr. juſtice Turton, that 
there is nothing here to be releaſed, becauſe it is but a con- 
tingency, and a bare poffibility; he anſwered, that that 
avails nothing, becauſe a releaſe of the condition will not 
releaſe the bond, but they muſt releaſe the bond itſelf, 


He agreed allo the caſes of Smith v. Stafſerd, and Clark v. 
| vompſon, ante 517. that the jntermarriage would not ex- 
timguiſh ſuch a promiſe, though Hobart is of à contrary op- 
mon. But there is a difference between the ſaid caſes and 
ſhis preſent caſey becauſs the promiſe mutt raiſe a 


. 


Fer 
Cacr 
. 

Ac ron. 
If a debtor of a 
man deceaſed 
marries his per- 
ſonal repreſenta- 
tive, and pays a 
debt of the de- 
ceaſed out of his 
own m , ſuch 
— go 
towards the diſ- 
chargeof his own 


debt. Semb, 8e. 
Salk. 306. 


That this was the act of the wife herſelf, and 


On a divorce a 
vinculo the feme 
ſhall have again 
all her property, 
and all ber rights 
extinguiſhed by 
the marriage 
ſhall revive as 
againſt her huſ- 
band, but not as 
againſt a ſtran · 
ger. 


A releaſe of the 
condition of a 
bond will not re- 


* leaſe the bond. 


future 
duty 
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duty upon a contingency ; ſo that there is nothing due there, 
nor ever was, and it is a queſtion whether there ever will 
be. In an action upon the promiſe all the ſpecial matter 


- muſt be ſhewn/ in the declaration, but otherwiſe in the caſe 


of a bond. Pleading, though it does not make the law, yet 
is good evidence of the law, becauſe it is made conformable 
to it. If therefore in the one caſe there is no need to ſhew 
a breach, and in the other one muſt ſhew it; that proves, 
that in the caſe of the bond the duty ariſes immediately, and 
is defeaſanced by the condition; but in the other caſe, it 
ariſes upon the performance of the condition, which ougbt 
to precede it; and conſequently the caſes are as different ax 
a condition precedent and ſubſequent. | 

He ſaid alſo, that there is no difference between the caſe 
of Lupart v. Hoblin, which is covenant, 2 Sid. 58. and the 
caſe of a promiſe. For in covenant one mult ſhew the ſpe, 
cial matter, and aſſign a breach, as one ought in that of 3 
promiſe. And a releaſe of all demands will not diſcharge 
the covenant before it be broken 3 as it will not diſcharge the 
promiſe before the time of performance; but it /will diſ- 
charge a bond before the condition broken: but the lien of 
the bond, if it was upon condition precedent, would be of 
the ſame nature. If a ſtranger promiſed to a woman, that 
in conſideration that ſhe would marry ſuch a man, he would 
pay her ſo much if ſhe ſurvive her huſband ; the huſband could 
not have releaſed this promiſe, becauſe nothing could become 
due during the coverture; but when the wife has a duty, 
which may become due during the coverture, the huſband 


may diſcharge that, according to Lampet's caſe, 10 Co. 46, 


The reaſon given in Cre. Fac. 571. Cart v. Thompſon, 


| why the marriage of the promiſſor with the promiſſee is na 


diſcharge of the promiſe, viz. becauſe the huſband could 
not releaſe it, ought to be underſtood of a promiſe made by 
a ſtranger ; and thoſe words ought to be added, as appears 
by the reaſon of it; but in caſe of ſuch a bond the huſband 


might releaſe it. In Yelv. 156, Belcher v. Hudſon, it is in- 


finuated, as if the huſband might have releaſed ſuch a pro- 


miſe made by a third perſon; but the boot there is non» 
ſenſe; and in the fame caſe, Cro, Fac. 222. the only queſ- 


tion is there, whether it be releaſed by a releaſe of all de- 


| mands, and no conſideration had of the caſe upon-the point 


of the marriage, | 
Ny, 26. in his report of the caſe of Smith and Stafford, 


: reports that it was ſaid by Warburton, that it would be 


otherwiſe in the caſe of a bond, and that the whole court 
agreed it; and nevertheleſs they reſolved otherwiſe in the 


| Caſe of a promiſe z which proves, that it muſt neceſſarily be, 
that they grounded themſelves upon the difference between 3 


bond and a promiſe, or otherwiſe their reſolution will be 
contradictory. And one muſt conſider the whole caſe, and 


_ pot diſallow the diſtinction, and agree the reſolcionz a 
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that would be to agree the concluſion, and deny the pre- Cap 
miſſes, . A 
Objection. The intent and agreement of the parties. 


Anſwer. That the intent of the parties cannot alter 
the rules of the law, and make an immediate preſent lien 
not to have any efficacy. | 


Beſides that, he ſaid, in ſuch a caſe as here the chancery 
will not give relief, as appears in 1 Cha. Caſ. 21, Laꝶ Darcy 
and Chute. Much leſs ought the king's bench upon equit- 
able conſiderations to giye judgment againſt the rules of 
law. And therefore for theſe reaſons he was of opinion, 
that judgment ought to be given for the plaintiff, But judg- 
ment was given for the defendant by the other two judges. 
Afterwards error was brought upon this judgment (a). 
(a) But the plaintiff in error perceiving the court above inclined to affirm the judgment, did 
pot proceed. Carth, 513. | 


Badger ver/. Lloyd. ul . 4 
8. C. Com. 62. Rot. 374. Salop. 


JECTMENT. Upon a ſpecial verdi& the caſe 4,**minder li. 


mited to take 


was thus. John Lloyd ſenior, ſeiſed of the lands in queſ- effect if and 
tion in fee, conveyed them by leaſe and releaſe, to the uſe when former li- 


of himſelf for ninety-nine years, if he ſhould fo long live, — — 


remainder to John his ſon for ninety-nine years, if he ſhould contingent. 8. 
long live, remainder to Elizabeth wife of Jobn the ſon for C. Salk. 233. 


her life, remainder to truſtees and their heirs during the 436. 44. Ref. 


lives of the two 2 for preſerving the contingent te- Cro. Jac. 415, 


mainders, remainder to the firſt, &c. ſons of John the 3d. Reſ. 
3 Co. 19. 2. 


younger in tail male (a), remainder to Fobn the elder in tail Raym. 427. 
male, remainder to Jobn the elder in fee. Fobn the elder Gilb. Eq. Rep. 


| had iſſue Jahn the younger, Thomas, Paul, and Peter. John 16. Burt. 228, 
the elder made his will, and reciting the ſettlement afore- —— _ 
ſaid, deviſed the ſaid lands in queſtion, after the death of As  remaindey 


the younger without iſſue male, to Thomas, and after — 


death of Thomas without iſſue male, to Paul; and if die without if 
Paul ſhould die without iſſue male, and none of his brothers ſuc, and none 


living, then to Peter and his heirs for ever. And in the will wean 1 


there are theſe words, via. Laſtly, my will and meaning in tail be living, 


* is, that all my eſtates in lands whatſoever ſhall come and 5+ C: Salk. 232. 
eviſe by 


* deſcend unto my name and poſterity, as is before ſpecified ;yergoner to 
and not to ſtrangers; and whichſoever of my ſons ſhall take effect on 


* ſurvive, and live longer than all the reſt of his brothers, — 
Ing eſtates is an immediate veſted deviſe of the reverſion, 8. C. Salk. 232+ R. acc, Cro. El. 
$3. pls 14. 10 Co, 107, . Acc. Fearne, 3d Ed. 324. 327. agr. 6 36. b. D. acc. x 
| 151. As a deviſe after the death of tenant in tail withop* iſſue, 8, C. Salk. 232. eit. 
Fearne, d. Ed, 327. A limitation by the reverfioner to a remainder-man of an eſtate merely 
©o-extenſive with his remainder is good. 8. C. Salk. 232. Acc. 5 Co. 51. a. A fimilar limit» 
by a remaigder-man not. 8. C. Salk, 232. R. acc. 5 Co. 51. a. 1 Saund., 149. A re- 
covery ſuffered to the uſe of a will all enure to thoſe uſes, if appear good upon the will, 
though on account of foreign circumſtances they may be void. F 
Ws 2 * — ſettlement is repreſented to have contained s remainder to — younger 
1 4 imitation in tri ſettlement ;z and Holt C. J. in ſtati 2 
| then 


$44 + 


% 
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Payongy te then he to poſſeſs and * y all my eſtate to him and his 


Lyorn, 


6 heirs for ever; yet if it ſhall ſo happen (as I truſt in God 
& it will not) that none of my ſons ſhall have iſſue male, but 
„ daughters, then I will that their daughters ſhall inherit 
* my eſtate among them.“ John the elder died. John the 
younger ſuffered a common recovery, to the uſe of himſelf 


for life, remainder to his wife for life, remainder to the heirs 


males of their two bodies, remainder to the uſe of the will 
of Jobn the elder, &c. And after ſeveral arguments at bar, 
Holt chief juſtice delivered the opinion of the other two 
judges, and his own, (Rokeby juſtice dying laſt term). The 
queſtion is, whether the remainder limited to Peter be a 
remainder contingent or veſted. If it be contingent, then 
the leſſor of the plaintiff has no title; if it be veſted, then 


he has a title. And we are all of opinion for the plaintiff, 


The caſe is no more than this: John the elder ſettles the 
lands in queſtion to the uſe of himſelf for life, remainder 


to Jobn the younger for his life, remainder to the firſt, &c, 


ſons of John the younger in tail male, remainder to John the 
ger in tail male, remainder to Jahn the elder in tail male, 


remainder to John the elder in ſee 4 then the elder Jobn by 
| bis will deviſes the lands, after the death of Jobn the younger 


without iſſue, to Thomas in tail male, remainder to Paul in 
tail male; and if Paul dies without ifſue male, none of his 
other brothers living, then to Peter and his heirs. It is 


| urged, that theſe words [and none of his other brothers liv: 


ing] put the remainder in contingency. But we are of the 
contrary opinion, viz. that it is veſted, For if theſe words 
had been omitted, it had reſembled all other limitations of 
remainders, and the words [none of his other brothers liv- 
ing] do not by any means qualify the remainder, but amount 
to no more than what was faid before ; for remainders be- 
ing limited to Thomas and Paul before, precedent to this li- 
mitation to Peter, it could never take effect ſo long as Thomas 
or Paul lived; and therefore theſe words make no addition 


to the will, and therefore cannot make a contingency; for 


fo long as John, Themas, or Paul lived, the remainder to Pe- 
ter could not take effect; and if theſe words ſhould be taken 
ſo ſtrong, as to make a contingent remainder, they would 
deſtroy the eſtate tail to Thomas, which is expreſely given by 
the will; for if Thomas had iflue à ſon and died, and 


| 2 died without iſſue, and then Paul died with: 


out iſſue, this contingent remainder would veſt in Pater, 


And defeat the ifſue of Themas, though an eſtate tail 


expreſs caſe of Spalding v. Spalding, Mich. 5 Car. 1. Ru. 

609. Cre. Car. 185. where lands were deviſed to B. 

in tail, after the death of 4. and if B. died in the life 

© of A. then G. ſhould be his heir; B. had iſſue a ſon and died, 
living A. and it was adjudged, that this ſhould be expound- 
od, if 


was expreſsly given to Thomas by the will; which is the 


B. died without Ife living 4. agd not by wy of 


Hil. Terme it Will. z. + $25 


_ ehntingent remainder, becauſe then it would abridge the Bess 
former expreſs. limitation; but that it Was a remainder veſt= 1 rr. 

el to take effect upon the death of B. without iſſue; And 
Mobb. v. Herring, H. 13 Fac. 1. Rot. 600. vel $44. Cro. Facs 

. pl. 5, deviſe to his ſon after the death of his wife; and 

if dis three daughters, or any of them, ſhould ſurvive their 
tother,.and brother and his heits, that then they ſhould have 
it for their lives; two of the daughters died in the life of 
their brother: adjudged, that this was not a contingent li- 
mitation, but only a direction of the time when it ſhould 
commence,. So here, theſe words are explanatory, when 
the remainder to Peter ſhall take effect in poſſeſſion; and 
not reſtriAive, that it ſhall not take effect, unleſs that hap- 
pens. Then, if one conſiders the other words of the will 
[Laftly, &c.,] which are in effect, that his defire was, that 
his eſtate ſhould deſcend to his name and poſterity, and not 
to ſtrangers, and that the ſurvivor. of his ſons ſhould have 
all; and that if his ſons left only daughters, that then they | 
ſhould take equally ; Now if this ſhould be conſtrued a con- . 
tingent remainder, it would defeat the teſtator's deſign, and 
let in the daughters before the ſons ; for if Paul died without. 
iſſue before Thomas, and Peter. died leaving iſſue a ſon and a 
daughter, and Thomas died without iſſue, the daughter would 
take this eſtate before the ſan, and defeat the will of the teſ- 
tator, that it ſhould deſcend to his name; and ſo of collate. 
ral kindred, [ Qxaere of this laſt, if it be not miſtaken by 
© the reporter? ] 

Objection by ſerjeant right, in his argument, that theſe 
eſtates deviſed by the will are executory deviſes and void; 
for Jahn has an eſtate tail by the, limitations in the ſettle- 
ment, and theſe deviſes ought not to take effect but upon 
his death without iſſue; and ſo the deviſes are executory and 
void, Anſwer: That indeed theſe deviſes would be void; 
if there was no more in the caſe, It is Pell and Brown's 
e 590. But as the caſe is here, a man ſeiſed 
of a revetſion, expectant upon an eſtate tail, deyiſes it, after 
the death of the tenant in tail without ifſue, to another in tail; 
this is not an executoty, but an immediate deviſe ; and the 
words {from and after] are only a declaration when it ſhall 
take effect in poſſeſſion. And it reſembles the caſe of Paſ- 
mere v. 2 10 C. 107. a. where 2 man makes a leaſe 
for years, if the leſſee ſhall ſo long live, and afterwards grants 
the reverſion to another, habendum to the grantee for life, 
cum per mortem aut forisfaturam of the leſſee, aut aliter acci- 
derit 3 and it was reſolyed, that the reverſion paſſed imme- 
diately ; and the cum per mortem, Ac. is as much as to ſay, to 
take effect in poſſeſſion cum per mortem, Nc. The ſame 
point adjudged Cro, Elix. 323. . 14. which is confirmed, 1 

154, 152. Sohere; though the eſtates deviſed are after 
the death of John without iſſue, yet the reverſions paſs im- 
mediately, only they will not take effect in poſſeſ on till ond 
but 
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BA but nevertheleſs preſent eſtates in reverſion do paſs. In fad; 
Lier. if Jobn had not had any eſtate tail in the land, but the de- 
An executoty viſes had been after the death of a ſtranger without iſſue; 
deviſe cannot be theſe had been executory deviſes, and void by reaſon of the 
limited to take remote neſs of the poſſibility ; but here they are limited after 


effect upon the os 4; 1 , 
death — the determination of the particular eſtate. 


without iſſue. Odjection. That the eftate tail in Jobn the elder will *. 


25. cat. 33 ſtroy this deviſe. As if A. was tenant for life, remainder to 
x Eq. Abr. De- B. his fon in tail male, remainder to A. and the heits male 


viſe. E. pl.1 Fd. of his body; remaincer to A. in fee; A. has iſſue another ſon 


_ C. and deviſes his remainder, after the death of B. without 
N. = acc* iſſue, to C. his ſecond ſon in tail male. It was objected; 
. ac. 


226, that this deviſe could never take effect, and therefore that it 


For. l. B+ 28. was ill, becauſe the eftate tail in the father will deſcend in 


te 506.poſt. 569+ the ſame order, and interpoſe between the eſtate deviſed by 
vie Doug). 47% the will, and the deviſces teſpectively will take the old intail 


by deſcent, which wil! exclude the new eſtates limited by 
the wil) ; and the deviſe of a remainder, which can never 


take effect in poſſeſſion, is void. So here, becauſe the 
tail deviſed by the will cannot by any poſſibility take effect 
in any of the ſons; becauſe they ought to take by the old in- 
tail as heirs males to Fohn the father, and the deviſe gives no 
more, nor otherwiſe, than they take by the intail; and there- 


fore it is void. The which is apparent by the compariſon - 


| bf the deſcents ; for the eſtate tail deviſed by the will expires 
deguis paſſibus with the eftate tail in John the elder; and 
therefore if the fee in John the elder, out of which this deviſe 
takes effect; was a remainder, it would be void; But here 


in this caſe it is reverſion ; and though ſuch a bequeſt of 4 


temainder would be ill, = it will be good of a reverſion; 
though it could never by any poflibility take effect in 

poſſeſſion. And this is the expreſs difference in Gholmley's 

caſe; 2 Co. 5. 4. And the reaſon is, becauſe tenant in tail 

| holds of him in the reverſion, and he of the chief lord. If 2 

man makes a. feoffment in fee, to the uſe of himſelf for life; 

+ remainder to his firſt ſon; tc. in tail, remainder to himſelf 

and the heirs males of his body; remainder to himſelf and bis 

heirs, be has but a reverſion ; and though the tail deviſed out 

of it can never take effect in poſſeſſion, yet it is a good deviſe 

of ſuch eſtate in reverſion; for John the brother will hold 

of Thomas, and Thomas of the chief lord, and the lord ſhall 

avow upon Thomas modo et forma praedittis ; ſo that it creates 

a ſeignory and tenancy, though it can never take effect in 

© poſſeflion, and this is a ſound diverſity. But then ſuppoſing 

that this fee in John the father had been a remainder, and ſo 

the deviſes in the will void; yet the lefſor of the plaintiff 

will have a good title; for the words of the will ſufficiently 

explain the intent of the teſtator, and the limitations will be 

| but by matter dehors, viz. that the deviſor was teriant 
- in tail, and has not given any larger eſtate, fo that when the 
common recovery comes and docks the eſtate tail of Joſs 


4 


o % - at? 


HY EF 3H . . A ]% . EL WEE. - A 


Hil. Term 11 Will. 4. 527 


the elder, and ſo removes the 2 the — limited — 
in the will being good in point of limitation, the remotio im- 5 — 
pedimenti . — i nad the title of the leſſor of the ST 
plaintiff. And therefore judgment was given for the plain- 

uff. Ex relatione m'ri Jacob. Afterwards, upon error 

brought in the exchequer-chamber, this judgmenr was af- 

firmed. Ex relatione m'ri Willelmi Tully. And afterwards 

a writ of error was brought upon theſe two judgments in 
parliament z and Eaſter vacation, 13 Will. 3. the judgment 

was affirmed there. Ex relatione mri baronis Bury. 


Rex ver/. Knight and Burton. 
S, C. Salk. 375. 


2 L T chief juſtice delivered the opinion of the court Itisacrimein a 
in this manner, after motions had been ſeveral times — 
made in arreſt of judgment, after verdi for the king. The 443 


informations are very like the one to the other, and therefore ceived in ſpecie 
I ſhall join them together. This againſt Mr. Knight is an by bills iſſued by 


a the crown to fi 
information by the attorney-general, ſhewing, quod cum ply a — 


quinto Junii fave ill. 3. three of more of the commiſſion- of cach, and made 


ers of the treaſury cauſed divers bills to be iſſued at the re- — 


receipt of the exchequer, according to the form of the ſtatute information for 


in the ſaid caſe made and provided; Mr. Knight nuper re- ſuch crime ic 


: | ; he 
ceptor generalis cuſlumarum exiſtens, and not ignorant of the ch — 


pre miſſes, Ten and with deſign to make great gains was receiver at 


to himſelf, falſely indorſed, or (a) cauſed to be indorſed — — 


twenty of the ſaid bills, guaſs receptae efſent pro cuſlumis and 8. C. 5.8, Salk. 
the ſame day and year paid them into the receipt of the ex- 186. Ifche perſon 
chequer, as if they had been truly indorſed. There is a dif- „Ih ſuch a bill 


the iver i 
ference in that againſt Burton, viz. that he is ſhewn to be — 4 
nuper receptor exciſae, and the falſe indorſement to be as re- thereon, itis cri- 


ceived for cuſtoms, Upon not guilty pleaded by the two _ oF. ady + 


defendants to theſe two informations, Mr. Burton was found any ſuch bill the 


guilty of the whole, and Mr. Knight was found guilty as to e of any fer- 
the falſe indorſement, and not guilty as to the payment of — 8 


them in. And we are of opinion, that judgment ought to ſpecie for the pur- 
be arreſted, I will ſpeak to them both together, ſince the ?** *f paying 


one very much reſembles the other. But the ſubjeR being bt yy 


unuſual, I fear that I ſhall not make myſelf intelligible ; but ſpecie. An infor- 


I'will do my endeavour, that the reaſons of our judgment — 


may be apprehended, And before I proceed to the particu- unequivocally 

lar objections, I will conſider what particular facts with re- ay dy: — 
lation to theſe exchequer-bills, are criminal. 1. It is a — — 
crime in a receiver, ho has the king's money in his hands, bill. An informa. 


to pay the king in (ö) exchequer-bills inſtead of money, dan fating 
2. If he writes the name of any perſon upon the back of — — 


the bill, intimating (e) that it was paid into bis hands, where — 25 he 
a en recei 
by him for the tax inſufficient, even after verdict. 8. C. 3. Salk. 186. Forgery is criminal if 
any perſon befides the forger can be prejudiced thereby, otherwiſe it is not. Vide 1 Hawk. c. 70. 
$ CRY 1466. 7. Mod, 151, | 
* Salk. 37 . pl. 8. 3 Mod. 137. . Vide 8 9 W. +6. & 
ain tes be- . 0 ee e 
it 


528 Hil. Term 11 Will. 3. 


nie it was not, it is a great crime. 3. If by agreement between 
Kniwnr, tlie receiver, &e. and the teller, the receiver pay the king in 
bills, where he ought to pay him in money, it is alſo a great 
crime. As to the firſt, though they are payable as money 
(s) Vides & g. in many caſes, yet (g) they are not ſo in all: as they are not 
* 3+ ©+ 20. . payable as money by collectors; unleſs that they were re- 
63. ceived by them for the aids of which they are colleQors ; ſo 
if they are paid to a receiver for one aid, they are not money 
to diſcharge the receiver of another aid. As if bills be paid 
to the receiver of the cuſtoms, they ſhall not be money to 
diſcharge the receiver of exciſe; but only to diſcharge the 
cuſtoms for which they were pald. This appears by the firſt 
act, 8 J 9 W. 3.c.6.and by the ſecond act, 8 & g . z. 
c> 120. But it is objected, upon one clauſe in the ſecond 10 
c. 63. fol. 384, 385. that a receiver may buy bills, and pay 
them tothe king inſtead of ready money of the king's in the 
hands of the receiver, which be may detain; and bey infiſt 
upon the general words at the end of the ſaid clauſe. But 
that can never be the intent of the ſaid act; but the words 
. ought to be underſtood reſpectively, otherwiſe it would make 
a confuſion in the king's revenues, For according to ſuch 
ſtrict ednſtruction, if a man ſhould owe money to the exciſe- 
. office, he might pay it in exchequer-bills to the teceiver of 
the cuſtoms; And alſo it is againſt the authority of the act of 
parliament to keep the king's money, and pay him in bills; 
for if a receiver retains the king's money, and pays him in 
exchequer-bills, he fruſtrates the deſign of theſe bills, making 
the want of money greater, inſtead of promoting the circu- 
lation of it; and that is an embezzlement of the king's 
money. | 
(2) Vide As to the ſecond, that (5) it is a falſity, and though nd 
Hawk, e. 70. f. advantage be made of it; yet it is an evil thing, becauſe ad- 
(c) Vide 1 vantage may be made of it, As if, a man forge à (c) falſe 
Hawk. ©. 70. S. deed; in which the eſtato of J. S. is mentioned to be con- 
1. 10% veyed to J. M though J. 8. be not datnified by it; yet it 
is crimen fal, and p ble by reaſon of the tendency that 
8 it had to have defrauded him. | 


As to the third, it is a fraud in the teceivet, to pay in bills 
when he ought to pay in money; and in the teller, to receive 
it, when he ought to receive moyey aud therefore they 
cannot be received, without tht mack appointed by the adt 

df parliament firſt impreſſed upon them. 
But. here there is none of theſe facts * upon eithef 

of theſe defendants in theſe informations. "The one is not 
ſaid to be caſhier, nor the other receiver, at the time when 
theſe bills were paid into the exchequer ; but only nuper eu- 
ſhier, and nuper receptor; not is it ſaid; that the name of 287 


A TENT EY-YY EY YY As . 


8 
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one was put upon theſe bills, nor any combination laid be- * 
tween theſe defendants and the tellers 1 But } 
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' 2. But to be more particular. Theſe informations are, N 
that the one being late receiver of the cuſtoms, and the gt... 
other of the exciſe, falſely indorſed divers exchequer bills, 

25 if they had been received for cuſtoms : and ſecondly, that 
they paid them into the exchequer, as if they had been truly 
indorſed. Burton is found guilty of both 3 Knight only of 
the falſe indorſement. h . 


1. To conſider the falfe ĩndorſement. I ſuppoſe that the 
intent was, to charge them with a fraud. But it does not 
appear that it-could be any fraud. If it be it muſt . 
the ſetting the mark appointed by the act of parliament, 

& gW. 3. c 20. /. 65. but a falſe indorſement does not 
Ggnify that. The mark appointed is, the writing of the 
name of the who paid it ing but a falſe indorſement 
does not import that: and then if it be ſo, there is no fraud 
in making a falſe indorſement, becauſe it:is not the mark 
appointed by the at. An :indorſement is only the writing 
upon the back of any thing which was complete before 3 , 
but does not imply afigning. As in caſe of a bond, as the 
old practice was to na them in parchment, and to write 
the condition upon the back; when the party came and 
prayed cyer of it, petit auditum ſcripei obligatorii praedifti, petit 


etiam auditum inderſamenti; and yet the name of the party is 
not ſet to the condition: and therefore the word indorſe- 
ment may be true, though no perſon put any name upon 
the bill: and then it might be falſely indorſed, and yet not 
have the ſign required by law. In fact, if the name of any 


body had been ſet to the bill, that had been material. 


| ObjeQtion: Since it is laid as if received for cuſtoms, that 
makes it apparent what the indorſement was. Anſwer; 
That the [as if}, no body can undenftand what it means. 


Odjection: It is a falſity, and therefore puniſhable. An- 
ſwer: If it does not tend to the deceipt of any one, it is ne 
crime, And it could not deceive any one here, becauſe it 
is not the ſign. I cannot imagine why this word indorſe- 
ment was uſed, ſince there is not any ſuch word in the a& 
of parliament, One cannot make it good, but by argument 
or inference; and argumentative informations are ill, for Argumentative 
very reaſon, becauſe all charges ought to be ſhewn - ary ts 
preciſely in pleading. It ought to have been laid, that the Mod. by. 4 
ndants ſet the name of ſuch a one to the bill 3 ubi mera Oo. 4. 4 
no ſuch perſon ſet his name to the bill z or ub; revera there — 
000 was not any ſuch perſon. If it had been ſo, the inform- (e) Vide Leach, 


nion had been | — 
1 0208 Charged the defendants with **+ 3 


Suppoſe that the indorſement bad been, 2s if they had 
1 1 for cuſtoms, yet that would not have been 


Vor. * good, 


x 


Krenz 


| oJigee diminiſhed the ſum, it had been 


: Hil, Term 13 Wil. 3. 
toad, (e lay it wih an gc f, As in caſe of an information 
or indictment for forgery, it would not be good to ſay, that 
the defendant forged a falſe deed, qu a conveyance of ſuch 
So in perjury, that which was ſworn ought to be 


en, and pot with a guafe. here, it ought to have 
been laid, that the defendant made a falſe indorſement con- 


' tinens, Qc. according to the matter of fat, with which be 
was to be charged. 0 


| But now if we ſhould be indulgent, and contrary to all 
the rules of law, intend that this falſe indorſement was the 
ſetting the name of ſome body to the bill ; Jer us confider 
whether this would make it good. the defendants had 
deen receivers, or had had money of the king's in their 


hands when they falſely indorſed theſe bills, bow far that 


that the caſe is no pore, than that a private perſon, no 
aficer, nor having any money of the king's in his hands, 
wakes 2 falſe indarſement upon theſe bills, Whatſoever it 
would be in the caſe of an officer, gr a man who bad the 
Eipg's money in his hands, yet it capngt be 2 crime in him, 
to. make ſuch indorkment., For firſt the bills are payable 


ou have made them criminal; but that is not laid bere. 


. Into the exchequer, without any indorſement, But then 


le they are falſely indorſed, that will not tend to the 
damage of the king, but of the party. For ſuppoſe bill 
ſhould. iſſue the firſt of Jonuary, and they gre fallely in. 
dorſed, paid into the cuſtoms. the firſt, of April, that will 
wake appear, that they were there all the time. of April until 
the time that he comes to pay them, and for all the ſaid time 
he ſhould loſe his intereſt, for they cannot carry intereſt 
again, until they are indorſed, paid out. And if this falle 
indorſement does nut tend ta. the damage of the king, it 
cannot be à crime; As the caſe in My, gg. where the 

27 in a ſtran- 


ger, or in the obligee if he had enlarged. it ; but in regard 


that the obligee by diminiſhing the ſum did no damage but 


to himſelf, it was held not to be forgery, 80 here, the flo 
indarſement in this caſe is not criminal, becauſe it is no da · 
mage to the king, but only to the party in the loſs of bit 


Otzen Is is a damage to the contraftors, by makin 
[this bill a ſpecie bill. Anſwer, 1. It does not appear, that 


there were any contractors. We ought. to take natice, that 
there might be ſucb, becauſe the act of parliament ſays '% 
bur not that there wete ſuch; in fat; and therefore if the) 


hg had relied upon that, it dught to have been ſhewn ; bec 


we cannot take notict judicially, that there were any con 
tractors, And if no perſon appears to be darhnified by this 


| tolls iggockogat, we cannot judge it to be 4 crime. But 


71 A 41 


80 = © 


b. ; : 
4 4 * = 


. 8 
— 8 4 
4 WE ru 
Z on * 
«A Se 0G 


F 5 


r toda. oa im. ii 


1 pay oy 


1 ES NY —_ == wR K wr OF mT Cog at 
- 


=» a» 1w— + as ww ary 


Hil. Term 11 Will. 3. $31 
2 the contractors are not obliged to change t Re 


ls, until they are paid out of the exchequer again, whi 
is not ſhe wn in this caſe to have been done, nor is there any 


fign ſhewn of their having been iſſued again; for upon 


payment out again, the name of the payer fout ought 
to be ſet to them with the day of the month; and if that 
had been ſhewn, then perhaps it might have been a crime, 
but yet not till then. This is ſufficient far the firſt part of 
the information. | 


As to the ſecond part, which relates to Burton ſingly, 
viz. payment of theſe bills into the exchequer, ac þ they 
had been truly indorſed ; I do not well underſtand the 
meaning of the expreſſion. For if they had been truly in- 


| dorſed, and truly paid for cuſtoms, they could not have 


deen paid into the exchequer by Burton, who was caſhier of 

the exciſe. They might have been paid by Knight, as re- 

ceived by him for cuſtoms; but Burton could not pay a bill 

paid for cuſtoms, in diſcharge of money received by him 

for exciſe; and the officers of the exchequer ought not to 

have received them, and therefore it is no fraud, but a mere 
impertinent falſity. And it is no more a fraud, than () if («) Vide S0. 
z man ſhould ſell a horſe which has but one eye, inſtead of *** H-· 4 
a horſe which has both his eyes. And ſince the teller ought 

not to have received it, if he did receive it, it is a plain 

miſtake, 2. It is not ſaid, that he paid theſe into the ex- 


| Chequer, inſtead of money of the king's which be had re- 


ceived for exciſe. We cannot intend, that he was an offi- 
cer, becauſe he is laid to be zwper caſhier of the exciſe ; nar 
can we intend, that he had any money of the king's in his 
hands, becauſe it is not ſaid ſo ; ſo that he paid it merely as 
A priate man: and the bill, notwithſtanding the falſe in- 

ent, is as goed as it was before. And if it was 
falſely indorſed, and paid as a private man, he has not ag- 
grieved any body but himſelf; ſo that I cannot ſee in what 
the offence conſiſts, or what it is. Poſſibly we might in- 
tend ſome fact, which might be a ſufficient foundation for 
an information; PE this information there is not one 
word that looks like any ſuch fact, And therefore judg- 
Ment ought to be arreſted, And it was arreſted according» 
ly. Ex rdlatione ri Jacob. 


Sg R Bartholomew Shower moved for 2 prohibition to be * — 
the 


and it was on behalf of Davy, who was purchaſer under f * ſequeſtre- 


" of oe Gibbons, 


Darvr's Caſe. 
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Gibbons, whoſe lands were ſeized upon a ſequeſtration, for 
levying ſo much money decreed againſt Gibbons upon ac- 
count there. And he founded his motion upon this, that 
che court of chancery has not any juriſdiction but in per. 
ſonal matters; and therefore this ſequeſtration affeQing 


land, and binding the intereſt of it, is _—_ magna charta, 


A ſeire faclas on 
— — ance 
again ! 

bs fo det partes 
R. acc, 7 Mod. 
++ D. coot. ante 


93» 

he omiffion of 
thewing wl. ere 
the court of 


their decrees, have uſed to fequeſter the lands, which was 


But the only proceſs which they can iſſue there is againſt 
the perſon. And though, where by reaſon of ſome truſt 
the title of land comes in queſtion, and therefore the chan- 
cery, to compel an executjon of the truſt in performance of 


the firſt original of this proceſs; yet there is no colour for 
it, when the original cauſe of ſuit is a mere perſonal duty, 


Huli chief juſtice, It is Davy for whom you make this 
motion, and therefore you are not proper to have a prohi- 
bition for him; but if he be turned out of poſſeſſion, he 
ought to bring his action at common law. For the lands 
are ſequeſtered as the lands of Gibbons, and it is but his ſug- 
ion that they belong to him ; and he would have a pro- 
ibition, becauſe he has made application to the court, and 
they will not relieve him. If you make a motion for Gib- 
bens, it will be another queſtion ; but as to Davy, be can- 
not have a prohibition. Ex relatione mri Jacob. 


Bringar ug. Allanſon, 


old and new books. But yet it is but form, and therefore 
ſhould have been ſhewn as cauſe of demurrer, Judgment 


for the plaintiff, Ex relatiane ri Faceb. 
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Newton verſ. Rowland. 
8. C. Salk. 2. 12 Mod. 316. 


N an action upon ſeveral promiſes againſt the defendant An attorney is 
] as executor to J. S. he being an attorney, the defendant — 
pleaded his privilege in abatement. The plaintiff demur- fey en auter 
red. Sir Bartholomew Shower for the defendant ſaid, that an droit. R. ace. 
executor attorney being plaintiff has no reaſon to have his — = 
privilege; but it ſeems otherways where he is defendant ; torney, B. . 
for there it ſeems to be as reaſonable as when he is ſued in 2. Ed. vol. 1. 
his own right. Broderick for the plaintiff : Gage's caſe, Hab. #*' 

177. is expreſs in point to the contrary. Holt chief juſtice, 
Hi privilege extends only to actions in his own right. All 
the authorities are ſo, and it has been often held ſo. Reſpen- 


das ouſter ni, Mc. Ex rolatione mri Jacob. 
Deſborough ver. Kelby. 


ENA upon a judgment in 
plaintiff declared upon ſeveral promiſes ; and in the u infimul com- 


et muſt 


count upon the infimul computaſſent, no time was laid when, Ras ne mult 
nor place where, the achount was made between them. Holt when, and the 


chief juſtice, It is the ſame thing as if a man ſhould declare, P where, the 

that at Cambridge the defendant was indebted to him for goods dated. Vide 

ſold, and not to ſay where they were ſold ; it ought to be, ante. 181. « 

_— et — venditis, The judgment ought to be re- 4 7% Cr. 
Ax relatione ri Jacob. ; 


c. S. f. 1.4 Ann. 
c. 16. f. 1, 2+ 
Doyley ver/. Burton. 

D T upon bond conditioned to perform an award. yy... 


, where the An action upon 


The defendant pleaded, no award made. The plain- is to be ready to 
tif replied, and ſhewed the award, and affigned a breach, de 4ivered by « 


| Sc, The defendant demurred. And Mr. Eyre took ex- mens 


ready to be delivered at L)ndon ; and the pleading was, that — 


* a 2 , 
. . + © 
- 
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Dorzzr as this caſe is, they had awarded general releaſes to have 
Besten. been given after the delivery of the bonds of ſubmiſſion, the 
| award had been bad, bechaſe it would not have been mu- 
tual ; in regard that the roſeaſes would have been given after 

the performance of an act, which they had not had power 0 

2rd that the defendant flrowld do, and confequently it is 

voi, and fo it ſhould never be done; and ſo nothing to be 
done on the part of plaintiff to the defendant, but only the 
 defendent ſhould pay money to the plaintiff. 3. Exception, 
That the plaintiff does nei aver, that he was ready at the 
place to receive the money; 2 Fhere is no need, be- 
Cauſe the defondant 6wght to de the firſt act, and therefore 

if he does not come and tender the money, though the plain. 

_ tiff he not thers to receive” ie, the bond will be forfeited. 4 
Exception. r a6 to the genera} relates is 
uncertain, viz. that ſhoult execute mutual general re- 
2323 ee A e ſub : Hoh chief 

| juffice. - The ſubmi is ſpecial, of all controverſies be- 
* plaintiff and defendant as yer, He. 


denen ſendant, that the words of the 23 H. 8. « are genera}, 
— in 5 , „. c. 

—— viz- that a man ſhall bc! I p 
culiar, where he {hall be dwelling; but that reftrainr ought 
the Ude e be be limieed to. ſuch caſes only, where the juriſdifivn, 

"Vide within which the party dwells, hath conuſance of the cauſe 
ms es which the party is cited out of the dioceſe : for if it were 
| . otherwiſes the ſubtraction of tithes in this caſe would be 
2 may be ebe. A dioceſe is a jarifdiftiony and not the de- 

which apHton of 2 place a5 termingzzd by metres 3nd 

be lies io coves And therefore in this caſe the party cannot be ſaid to be 
ich cod ed out of his dioceſe, becauſe no remedy could be bad 
wines int. àaginſt him chere; and therefore as to that he is not within 
m in that do- ann the caſes in » Al 

383 — 2 13 Eo. 80 A peculiar is in two dioceſes 

44, there cites, and 4 man who dwells, in one of the dioceſes in the peculiar 
ee cited to the court of te peculiar held in the other diocels 

Reb ao oh os dioceſe, becauſe it is within 
41 55 dhe peculiar, 1 Rolls Rep. 369. Therefore fince in this cal 
72 22 rhe aroſe with che dioceſe of York; 2 

dug of the juriſdict ion, nor conſequently out of the d 
bn „ while Fes by che Hatute of 1 3 f. 3. the fabrration 
- —- _  - ade w mate toes}; for by the words of the act the 

BN 1 cited before the eccl A 

judge of the place where lets, wrong thall be dove, | 
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Nb, Eur. 350. there is 4 jon for 4 prohibifiors Marne 

proceeding before the archbiſhop, where the cavſe was 31 ron. 
ſmittech dy letters of requeſt ; becauſe by the ſtatute 5 | 
W 6 Bf 6. 4. 4. , 1: proceeding againft brawlers in 
churches und thurch- yards is limited to be before the ordi« 
ny of the place where the offence ſhall be done. "The 
ene it 1 Ke. 481. $01. is 2 caſe in point. And in the 
eaſe of 1 Rell. Rip. 448. the tithes are laid to have ariſen 
whit te peculiar. There is 4 cafe in Salk, 164. where 
tf is hd, that à taxation in another dioceſe in local, and 
wi #4 man to be cited there, (it is ſaid by inferences) 
Much more will tithes ſubject a man, for they will make a 
min an inhabitant to many pur poſes. Joe ſerjeant # 
rene for the plaintiff, The words of the act are exptefy 
for the probition, and ſuſt for tithes is mentioned in the 
preamble, And there is am opitiion in point, 2 Brownl: 28. 
confirniing the gener#hity of the words of the act; and there 
is n 4vthority againft fe. There is allo a caſe of a legacy 
* Bron. 12. ard fof Words, Gab. 190. [But of per- 
Ie is # rule in the canon 

| tay Frum. And the caſe in 1 Roll. Rep. 
328. is # firong caſe for the plaintiff, 

The court” awarded à conſultation ; becauſe by the ſta. 
fute of 32 H. g. 6. 7. fe 2. the fuit for with-holding of 
tithes inf expreſs words is appointed to be before the ordi- 

of the place where the wrong was done. Bur if it 
deen in another caſe, it had been within the 23 H. 9. c,. 
9-/. 4. ind the prohidition ſhould have continued. 


Ebpiſcopus Saliſpury verſ. Philips, 
AA Writ of Error and Pleadingsy poſt. vol. 3. p. 301. "5 
| ROR upow's judgment in puars mmpedit aſter ver- J7 tent impedie 
dict for the plain ies 5 F wo. —— 


_ Fhe plaintiff declares that A. and B. were - tenants church with an 
of the 2dvowſorw of the church in groſs —— — och 
ſriled; by indenture between them agreed, that they ſhould A covenant be- 
ſand ſelſed of that advowſon ity common, and preſent ſeve- wen joint te- 
rally by turns; and Jays ſeveral preſencations by esch of 22g, nn ad 
—— the plaimtiſf claims as executor to his father, tw prefent 5 
wo aſßgnee of on of the ſaid parties, for à diſturbance in OY 
the time of the father. The biſhop pleaded, that it came 9 „ on 


— 


o prepaee ſor his examination for three days, and that the £2059 8.0. 
Ce went away, and never returned. | Ys 
CONE verdi@>and judgment for te plaint'® in the $27. Holt 59 
1 qi pe e comet after inf ting on t by layſe, and con mog and xv 

r by che plaintiff}, object to the — — nn ds 
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title. For, 1. This indenture ut operatur, but is only good 
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common pleas. Mr. Caribæu for the plaintiff in error, uf. 
ned a variance between the original and the declaration, 
e original was, pragſentars ad reclefiam de Staunton, und 
the declaration was, Staunton alias Stannton- Fitzherbert. But 
per Holt, one name is enough, and therefore non allacatur. 
2. Exception, It appears, that the plaintiff has not any 


by way of covenant ; for if it was in caſe of lands, it would 

Hot amount to a partition; for nothing can do that, but 

what divides the title, and makes — rights to ſeveral 

ts, which cannot be in this caſe of one intire thing, And 

f it be admitted, that this nt would make them te- 
nants in common, it. would nevertheleſs be iN, for 

could not preſent ſingly ;. and if they do, the clerk may be 


refuſed. Nor could the one of them grant the whole, which 


each of them ought to Rave, if this ſhould amount to a di- 
viſion, for they cannot have part of an intire thing; and ſo 


two advowſons ſhould be made of one. And there is no 


(h Vide / Ann. 
£97 


caſe in a the books of the law which warrants it. Hal 
chief juſtice; doubtleſs they may make partition, to preſentby 
turns, and that (a) will divide the inheritance aliquatenu, 
and (a) create ſeparate rights, ſo that the one ſhall preſent 
in the one turn, and the other in the other, which is a ſuſ- 
ficient partition ; for partition of the profits is a partitioa 
of the thing, where the thing and the profits are the ſame. 
Indeed it Eannot make two advowſons out of one, but it 
can create diſtin rights to preſent in the ſeveral turns, 
But if this ſhould not maite 2 good partition, the queſtion 
is, if one of them preſefits, and the biſhop does not refuſe 
his clerk for that reaſon, but refuſes him obſtinately without 
any cauſe, and à quare impedit is brooght, and admitted to 
be good ; whether the rms ſbalt not recover his preſent- 
ation. The chief juſtice thought this to be a very plan 


- Caſe. But at another day, becauſe Mr. Garihew was ſo po- 


vowſon, make compoſition upon record, to preſent by turns, 


five in the matter, that there were he authorities in the 
books which warrant this caſe 3 he ſaid that by Vin. 2. 
13 Ed. 1. fl. 1. c. 5. .. 2. if divers per ſons, chiming an ad- 


and this compoſition is executed by prefentation by one df 


me patties, the other may have a ſcire ſacias upon tins agree 


ment, my upom record, and he is not put to his que 
3mpedit; and that not only in a caſe.of a diſturbance by one 
who was patty to the agreement, but by a. ſtranger. 
that ſtature 42 not — only to — in blood, bn 
alſo as 2 Ju. 362. ſays, to ſtrangers alſo, which muſt be 
of tenants in common. In 28 H. 8. Dyer, 29. 4. N. 19, 
if tenants in common of an advowſon make compoſition 0 
preſent by turns, and that is executed of all parties, in a fun 
impeuit brought by any of them they have no need to make 
mention of the compoſition; which ſhews, that w_ 
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compoſition the inheritance and right is ſevered, and a ſepa» Biden of 
intereſt veſts in each of them, to preſont alternately. k 
difference is, that in caſe of coparceners, they pant. 


2 — 5 | 

Fitzh. Nat. Br. 62. a. there is a ſtronger cafe, where a manor 

with an advowſon appendant deſcended to two Copatceners, 

and they made partition of the 3 and to preſent ſe- 

vera turns to the chufch ; this was a good pattition, 

and 2 4 was appendant at one tutn to one part 12. he # 
of the demeſnes, and at the other to the other. caſes tha cited. 

Mr. Carthew cited a caſe in 2 Mad. 97. to the contrary, 3- Salk. 83. 

To which Holt chief juſtice in ira ſaid, that no books ought 

to be cited at the bar, but thoſe which were licenſed by the 

judges. Judgment was affirmed. Ex relatione m'ri Jacob. 

G Acc. Wadi. c. 8. 8%. Bd: 5. 117, 


Rex ver /. Higginſon. 


| J. C. 22 Mod: $24, | 

AN information was preferred againſt the defendant for A mierte 
41 maintenance contra Fatuti. The maintenance * 
was laid in Char. And upon not guilty pleaded, the re- into « 
cord was font to be tried in har by mittimes » and the Jaletine 
mittimus was, in information for maintenance contre formam cord corretly, 
Jatuti fact. tantra manutenentes et embractatores necnon illegiti- Deſcribing a gj · 


that the judge who tried the cauſe; had not any authority; — ſore 


forthe information is general, contra forme flatuti, and the — rage 


miltintus is confined to an information upon 32 H. 8. c. 9. on one of 
theſe words in the mittimus being the very words in the title — entys I 
of the act of Henry VIII. and ſo he had not authority to try 
any information upon all the laws againſt maintenance in 
— And for this exception the verdi was ſet aſide, 
Tor per Holt chief juſtice, though an action will lie upon this 
ſtatute, as appears 3 Co. 435. Raft. Zur. 430. yet the 
queſtion is, if where there are —— ſtatutes, which inflict 
ſeveral diſtin penalties upon-maintainers of ſuits, Ec: and 
an information for maintenance concludes generally, as in 
the preſent caſe, it is not a good deſcription of ſuch informa- 
that it is an information againſt one of the ſaid ſtatutes 
in particular. For this information is not only againſt the 
fatute of 32 H. g. c. 9. but alſo againſt Artic. ſuper chart. 29 
44. 1. f. J. c 11. and 4 3 


| nee”, (a) And thetefere the information being general upon any 

a — Hicomeop, other ſtatute; the miwimes is not good, which reſtrains it 19 
| tms ſtatute of Horry VII. ronyy bat it is a vaviarice ſrom 
we reqond, with which it ought to agr. And thereforg if 
e oughets bs tied gin, «Bw relations m'rs farc. 
_ (4) Vide » Hawk ela. Ea. u Maintenaneey Nu Bd. . 3. . 17, 

g „ 1 un em K Y ub „ x * . 4A Ars * : 


DE OTOL root pt bode yet hn, 
Starke ver. Cbeefeman, 
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en. 
er n 6503 T9086 1 ed. ee 
3 1 N an acdion upon the caſe upon a bill of exchange, the 
qe new plaintiſf in his declaration declared upon a bill of ex- 
the drawer to Changer 3nd that be oftered it to the perſon upon whom it 
225 2 ws draws, and he refuſad to pa; ita gor guod the firſt drawer 
— = devenit onerabilis per. camſuetudinem, Mc. and there was an in- 
"4 In << dpbiatus unit, and à quantum meruity in the deelaration. 
VE — . Py Judgment by default; and 2 writ of inquiry of damages 
I ficient to ftate dl intire damages. given. And now it was maved in atreſt 
2 that the defend- gf judgment, chat as the matter ſiood upon the frſt count, 
3 * _— me this action was faunded upon a deceipt, the bill not being 
WD. 2-8 refuſed o paid mpoeding to the ys * one who draws a bill, 
6 Vit. It need warranting the payment of it; and therefore being in the 
5 e ture 2 ae for « detape) which 5; tort, i cannot 
dude promiſed be joined with an aſungie, which is founded upon a con- 
to pay it, Such tract; and therefore for wait of taying an expreſs promiſe, 
cops 90s e056 n ite Garnages bring given.” Nutte ſaid, that 
* en- the actor was ſounded upen the oem, and that the odlj- 
— bers gate arofs by that, and therefore db action is maintainable, 
©: - 1:21:44, Without —— promiſe. Cb. Gar, 302. A — 
ot 9 111 BROW'a e witboue ſhowiog; an) promiſe, 
3 rs the: roll is o 2. — ho the cul 
„ „ „ dem mies promiſe m9 tine the drawer will pay the mor 
ney il the perfors upon n i drawn rofuſes to pan i 
«54% vd we hi And 2 Ov.” v faysy that if x. merchant aceepts a bill, it 


* . * „ »» ͤ — 


| modo Bat by the to force af a qromiſo, to compel bim to 
+ 1 4" gay the money. Hh chief juſtice atthe beginning; ſeemed 


+4", $6 agret withihs objeQtion; amdiſaidy that he: who draws the 
bill- warranmtwrhecpaypment of ity aud if he: does not, it is 
deceipr, and one 'inay have an aRtich uon it g but then they 
ought not · to j oa id wit an action upon gipromiſe.| Tha 

be tus zesſoff of the caſe of d Fabit uDajfer: and Fer 
Ach il. 3. B. R an 58. Io the: time of. 2 
mey were! not. arrived at this May of deolating upon bills of 
exchanges. Grd juſtice cited: Sid. 300. that if a med 
e for we arent of an accounts whore the a 
tiowformed ie debt; he ougbt toclay. an gxpreſs- promiſe to 
maintain the action. Tialt ſa id, that the notion oſ 
in law way a metaphyſical notion, for +the law makes "9 
| iſe, but-where. there is a promiſe; of the'garty«.. Aſier: 


en, judgment was given for th plaintif, 


- 
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tion, 1. That 12 canon law the archbiſhop alone could E. Sax. 427 
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the arch 


_ Unce this ſentence of deprivation takes away their temporal- 
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heezuſe the drawing of the bill was an aQual promiſe, Ze rats 
trations mri Sl.. "> ee eee, 


Epiſcopus St. David verſ. Lucy, Atte 447. 


ENDING the ſuit againſt the biſhop of St. David's 4 probifbltion 
before the archbiſhop, he appealed to the delegates ; — — 
and pending bis appeal, he moved in B. R. Paſeb. eleventh court,” for pro- 
this king, for a prohibition to be directed to the delegates <*<diog contrary 
u divers ſaggeſtions, which prohibition was denied. 1, The fans 
before 451. After which the commiſſioners delegates of depuration 
over-ruled his appeal, and the archbiſhop pronounced ſen- 1 incident 9 
tence of deprivation againſt bim; from which ſentence be _ = 
appealed to tie commiſſioners delegates 3 and ſeeing that Salk. 234. U. 
they were of opinion to affirm the ſentence, he moved by his 4 be 
counſel fag 4 prokibition now to be granted by this court to may by the com- 
the com miſlioners delegates, to ftay their proceedings in the mon law deprive 
appeal from, the ſentence of the archbiſhop z upon a ſuggeſ; 3 Mans. 8 


hot deprive, a bj 
admit his allegations ;. and the counſel for the prohibition ge tea, 
argued, that the archbiſhop had not any authority over his The dne ber 
ſuffragan biſhops. ; that the biſhops are lords of parliament, — may be ag 


b ; and 4. That the delegates refuſed to Vide ante 


ted com- 


and ſo peers to the archbiſhop, and therefore he could not migioners deles 
baye authority over them; quia par in parem non agit; that gates 11 
there are no inſtances of fuch proceedings; nor hath this ge f- 
2 — in our books; ref. being 2 tence in the pls 
matter o equence, it ought to y mature ritual court 24 
deliberation, That the deprivations of piſhops, which have __ —_— 
been hezetofore, have been by the ecęleliaſtical commiſſion, from an interios 
or in convocatian, or by act of Ee a and therefotg <vtory decree, 
by Littlton's, rule, 108. Ct. Liu. 8 1. a. b. if ſuch a thin cannot in ftricts 
might have been , it ſhould be intended, that it would nen be moved 
have ar? us in practice before this time. That though — — 
op thay viſit and cenſure the biſhops, yet it does entered on the 
hot follow that be can deprive z becauſe deprivation does toll. Semb. ace. 
not follow the. v;ſitatorjal power, as a neceſſary conſequence, 5 Mot: 435: | 
That the law has provided for the temporalties, as 14 Ed. 3. does not lie th. = 


A. 4. c. 3. that their temporalties ſhalt not be ſeized into the the fpiritual 


8's hands, but upon lawful cauſe, and judgment there- — 


upon given according to the law of the land; and 25 Ed. 3. ante 363. 


J. 3. C. 6, that their temporalties ſhall not be ſeized for a Error does not 


ai cf g in the caſe of the archbiſhop of Jorb — 


p hop'of Durham, in Riley's Placita Parliamentaria dition. S. C. 

3 there'is a diſtinction made between their temporal ſtate Salk. 1 
their eccleſiaſtical ; and the archbiſhops have no autho- . 

over them as to their temporal ſtate ; and therefore 


wy from them, over which they have no juriſdiction, the 
"8's bench will grant a prohibition; to examine into 
x ihe 


I 


4 7 
' 
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nd ile cally 
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the juriſdiction of the archbiſhop, to the end that if he hay 
not ſuch juriſdiction, the biſhop may not be deprived of his 
temporalties. Another objeAion was made, that the fame 
commiſſioners, who were in the commiſſion of delegates 
upon the appeal propter gravamen, were commiſſioners in the 


- commiſſion upon the appeal to the merits, where the whole 
matter, as well the gravamen as the reſt of the cauſe, might 


The reaſon 

# biſhop is we 
Jord of parlia- 
ment is becauſe 
he wes Nag. 
temporalties by 
barony. Vide 
Co. Litt. 97. 4. 
70. b. 13th Ed. 
. 2 


Cam. 155, 156, 


be urged ; and fo they would be judges in the ſame cauſe 
which they had determined agaioft the biſhop upon the ſot- 
mer appeal, which was unreaſonable. E contra, it was ar- 


gued, by the attorney general and the other counſel for the 


promoter againſt the prohibition, that the ſuggeſtion for 


the prohibition was founded only upon the canon law, and 


not upon the common law or any act of parliament; and 
therefore very proper before the delegates upon the appeal, 
but not any ground for « prohibition. And as to the ob. 
jection that the biſhop is a lord of parliament, that is onl 

n reſpe& that he holds his temporalties by barony, whic 
temporalties are annexed to his biſhoprick, and therefore 
being deprived of the' biſhoprick, he will in conſequence be 
deprived of the temporalties, and of his ſeat in parliament. 
There is not any other juriſdiction for ſuch purpoſe, for the 
convocation is more properly a legiſlative than an executive 
authority. If the archbiſhop has no ſuch authority, what 
is the meaning of the exception in 23 Hen. 1 e. 9/3 
that biſhops may be cited out of their dioceſe ? The act as 
to clergymen in general was reaſonable, becauſe there is 1 
-e within the dioceſe, to which they are ſubject; 

ut the exception was of neceſſity in caſe of biſhops, becauſe 


they were not ſubje& to any other juriſdiction than that of 


the archbiſhop. Before the ſtatute of 16 Car. 1. c. 11 
which took away the high commiſſion court, which ſtatute 
is fince confirmed by 13 Car. 2. fl. 1. c. 12. — 4 — 
before the commiſſioners appointed by virtue of the powet 
given to the queen, by 1 El. c. 1. and the biſhops were de. 
ived by them, becauſe it was a more expeditious way of 
eeding ; but now by the ſaid acts the old juriſdiction is 
reſtored, as it was upon 26 H. 8. c. 1. And alſo upon 29- 
Car... 2. c. 9. which takes away the writ de haeretico combu- 
rendo, there is a faving for the juriſdiction of archbiſbops 


and biſhops, &c, 


ol depr 


2 king's ſerjeant of the ſame ſide urged, that a poet 
of deprivation was incident to the viſitatorial power; and i 
caſe in Ryley 186, admitting the power of the archbiſhop in 
ſpiritual caſes, it muſt follow of conſequence, that he bat 3 
i power of deprivation ; becauſe deprivation is the puniſhs 
went proper for ſome caſes,” © © 
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This matter was moved ſeveral times at the bar. And 
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the whole court was of opinion, that the prohibition ſhould ST Dans's 


not be granted. And as to the authority of the archbiſhop, 
Holt chief juſtice ſaid, that there are archbiſhops, who have 
authority over their ſuffragan ; and there are pri- 
mates, who are ſuperior to them, e archbiſhop of 
lata ſays in his book, that an archbiſhop has the ſame au- 
thority over his ſuffragan biſhops, that the biſhop has over 
his inferior clergy ; and though there may be a co- ordina- 
tion jure divino, yet there is a ſubordination jure eccle/iaftico 
„ not of neceſſity from the nature of their offi- 
ces, but for convenience. And for what other purpoſe 
have archbiſhops been inſtituted by eccleſiaſtical conſtitu- 
tions? The power of an archbiſhop was yy great here in 
England anciently ; the fame juriſdiction of ſupremacy as 
the patriarchs of Conſtantinople, &'c. The pope uſed to call 
him, alterius orbis m, and he exerciſed the ſame juriſ- 
dition with him. Theodore, who was archbiſhop ſoon after 
the firſt conſtitution, not more than the fourth, fifth, or 
ſixth, of St. Auſtin, deprived Winifred biſhop of York, for 
the ſaid ſee was not then metropolitical, but ſubject to the, 
archbiſhop of Canterbury; and yet at the ſame time there 
was a council held; ane Beda commends Theodore for it. 
But afterwards in the time of Henry I. and king Stephen, 
the pope uſurped the authority of the archbiſhops ; in ex- 
change for which they became legati nati of the pope. See 
for this Roger Twiſden de ſchiſmate ; and that is the ; reaſon 
why this practice cannot be found to have been put in uſe 
for ſo long time; for when the archbiſhop had diveſted him» 
ſelf of his ſupremacy, and the pope had gained all his juriſ- 
dition, the biſhops being created by the pope, and conſe- 
quently having better intereſt at Rome, at leaſt as good as 
the archbiſhop, it was in vain to intermeddle. And if there 
are any inſtances found, of biſhops who were deprived in 
the ſaid time, it was where the archbiſhop had more intereſt 
with his holineſs, and fo the biſhop perceiving it aequieſced. 
But at this day, by the act of 24 H. 8. c. 12. this juriſdie- 
tion is reſtored, It was always admitted, that the archbi- 
ſhop had metropolitical juriſdiction, and the biſhops ſwear 
canonical obedience to him; and where there is a viſitatorial 
power, there is no reaſon to queſtion the power of depriva- 
tion; for the ſame ſuperiority, which gives him power to 
paſs ecclefiaſtical cenſures upon the biſhops, will give bim 
power to deprive, it being only a different degree of puniſh- 
ment for a different degree of offence, This appears upon 


| the ſtatutes 26 H. g. c. 1. and x El c. 1. where, notwith- 
deprivation, but only 


ding that there is not one word 


to viſit, repreſs, redreſs, reform, correct, and amend ; yet 
they have been conſtrued to give a power of deprivation. 
And by virtue of the 26 H. 8. c. 1. Bier was deprived. 
Dr. Burnett the biſhop of Saliſdury in bis book of the refor- 

2 | mation 


Loca | 


„ 
on 
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Rien f ation heljeves that Bonner was deprived becauſe he had ne- 
dure cepted letters patent of Henry S. to the biſhop ; but that 
| 1 f anot be a legal reaſon, for be being biſhop before for bis 
ue 4. lifes! acceptance (a] of a patent duronte bengplacito could not 
— drtermine it. 80 the high commiſſioners, by vittue of the 


2. act f 1 E. c. 1. deprived; and yet there is not one word 


of deprivxtion in the ſaid af, but only viſit, &c. 28 in the 
ſaid act of aj H. 8, 4. 1 And the reafon, that it is an in- 
berent preragative in the king, is but an additional reaſon; 
far it is plain, that befare' the ſtatute of Elzabeth the king 
could not have granted a commiſſion for tedreſſing and re- 
forming eccleſiaſtical matters, ang therefore the power that 
they l from the ſaid act; for the king exerciſes 
his eccle{ialtical — his eccleſiaſtical judges, as 
he exerciſes his temporal by: his temporal j And he 
faid, that he did not know any ſubordinate viſitatorial pow- 
er in any caſe but that of an archdeacon, which is a ſubor- 
dinate juriſdiction, and for, informing the biſhop, and he is 
called aculvs gpiſcops, But where there is an unlimited pow. 
ar of viſitation, there muſt be of conſequence 2 power of 
Ceprivations This juriſdiction of the archbiſhop has notice 
taken of it in acts of pazliament.. Becauſe that the act of 
' 16 Gar, 1. < 11; which took away the high commiſſion 
| gount, - was [thayght to have leſſaned the juriſdiction of 
_ archbiſhops and biſhops ; therefore it was repealed guoad, by 
13 Car. a. A. 1. c. 12. And the act of 29 Car. 2. c. 9. 
which takes away the writ de baeretice camburende, bas a ſav - 
ing of the juriſdiction of the proteſtant archhiſnops and bi- 
hops. If iſſue was joined (as his brother Gould juſtice well 
obſerved) in areal action upon the deprivation of a biſhop, 
ta whom could the court write, unleſs to the archbiſhop? 
| Jn caſe of deprivation. of à parſon, the court writes to the 
biſhop. to. certify. Then if the archbiſhop had ſuch autho- 
pityy,as. it is plain he had, by what law is be refrained? 
Mention is made of an old canon of Hntiach, but that was 
nevet received in England. And if the non- uſage ſhould be 
an argument againſt it, which, proceeded from a particular 
xeaſon, as appears before, it would alſo be a reaſon why 
biſhops thould never be deprived at all, becauſe no biſhop 
. ever deprived from the time of Henry II. until Han 
Vit. and no other juriſdiction, can be ſhewn, to which 
they are ſubject; for all the ſame objections may be made 
to the power oſ the convocation ; for a convocation has na 
power over a peer gye peer; but the objection will not pre- 
vail for their peerage is but acceſſory, and they have their 
temporalties as they are biſhops. And in ancient times 
there were abhats; who weite lords of parliament, and jet 
their viſitors had powet ta deprive them, 80 that if any 
eccleſiaftical juriſdiction us allowed to, be over them, this 
odjection will fail, Abd in fact it ſignifies nothing, be- 
cal heit pesrage is put. grafted upon their being bib 9 


\ 
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the notion of the deprivation of biſhops by the coνꝙ-  Bikoy of 
— is new, and Rarted by Sir Bartholomew Shower, and **: OY 
him} the convocation has not any ſuch power: and if leer. 
there was ſuch power in the convocation, it is preſumable | 
that care would baue been taken in the act of Henry $. that 
there auld be an appeal from them. Farther, it ſeems by 
the writ de hacretico comburendo, F. N. B. 269. that what is 
done in conyocation, is the act of the archbiſhop, and only 
the conſent of the reſt of the clergy in convocation. He 
agreed, thet (a) the ſpiritual court has not any juriſdiction (a) R. acc. ante 
in caſe of freehold 3 but in this caſe the freehold follows the ig., Cg 1913+ 
perſon; being undder ſuch capacity. He agreed alſo, that the hibition. F. 2. 
ſpiritual cqurt cannot () examine inſtitution after the induce 2% Ef. vol. . 
tion, becauſe that makes u plsnarty; and therefore the de- (I A. Hob, 15 
claring of inflitution to be void, would be avoiding a tem» 

a}. But theſe inſtances ave not like the pretent caſe, — 
he reaſon of the caſe in  Ryley was plainly. becauſe: the 
archbiſhop puniſhed him for matter in which the biſhop of 9 
Dur bam acted in his temporal capacity as count palatine of 
Durham ; which appears by the queſtion aſked, whether the 
PEN of the county palatine ? and whether it 

d not always been delivered by lay people? And (by him} 
to queſtion this authority of the archbiſhap, is to queſtion 
the very foundations of the And Gould juſtice 
faid, that in 2 H. 4 10. 4. where the eccleſiaſtical juriſdic- 
tions are enumerated, the account begins with archbiſhops. 
Andi it appears by our banka, that biſhops may be deprived 
for dilapidations, 11 Co. 49. J. 3 Ia. 204- 29 Ed. 3. 16. 
4. 2 H. 4. 3. b. And ſuch deprivation ſeems to be by the 
archbiſhop; for otherwiſe to whom ſhould the court write ? 
For which reaſon it muſt be pleaded by whom it was doney 
as Bro, Depoſition, 3. The court cannot write to the con- 
vocation ; and it is ſtrange, if the biſhops are deprivable, 
that the law ſhould place it at ſuch a diſtance, as to refer it 
to the convocation. And in 1 Roll. Abr. 882. 10 Vin. 509. 
Anſebnus archbiſhop of Canterbury is ſaid to have 


WL 


by the common law hath. metropoliticat 
and for that purpoſe he was conſtituted j that 
there 
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there are two in England, who are primates in their reſpee. 
tive provinces ; and then they have ſufficient juriſdiction, 
and being the judges, though perhaps by the canon law 
they ought to take other perſons to their affiſtance, yet their 
proceeding without ſuch aſſiſtance cannot be a ground for a 
prohibition, If in fact the archbiſhop extended his juriſ. 


. dition farther than he could by the rules of the common 


(a) Vide ante, 


« and 
— 


. 


(6) Vide ante, 
$61, and th 
gaſez there cited, 
(e) Vide ante, 
863, 


law, that might be a ground for a prohibition z but where 
al the authority that he makes uſe of is no more than what 
the common law allows bim; but there are ſome eccleſiaſ. 
tical canons which reſtrain him from exerciſing the juriſdic- 
tion which he hath by the common law; that is matter 
PR for the conuſance of the delegates upon the appeal, 

ut no ground to prohibit them from proceeding, And it 
is without precedent, to grant a prohibition to the eccleſi- 
aſtical court, becauſe they proceed there contrary to the 
canons, And Gould juſtice ſaid, that (a) if a tortious judg- 


— ment be given, that is proper matter ſor appeal, and not 


for prohibition, And of that opinion ford Hobart is ex- 
preſaly. And as to the objection concerning the commiſ- 
ſioners of the commiſſion of delegates, Halt chief juſtice 
ſaid, that they upon a ſecond appeal could not determine 
the gravamen at another time. And if the ſaid objection 
ſhould be allowed, where their courſe is, upon allowing the 


fravamen to retain the cauſe, there the archbiſhop might 


make the ſame objeQion, that they were not proper perſons 
to be judges for the biſhop, — they had determined the 
gravamen againſt the archbiſhop, and ſo they ſhould not 
proceed at all, it being but the reverſe of the ſaid objection, 
And he was of opinion, that being appointed judges by a 
new commiſſion, it was well enough. And the prohibition 
was denied by the whole court. And Ha chief juſtice or- 
dered the counſel for the biſhap to enter their ſuggeſtion 
upon record, and they would enter the reaſons of the denial 
of the prohibition. And Holt ſaid, that if the other party 
had infiſted upon it, they could not bave moved for à pro- 
bibition before their ſuggeſtion was entered upon the roll, 
Then Mr. Montague on behalf of the biſhop moved the 
court, that they would grant a mandamas to the commiſ- 
ſioners delegates, to admit the biſhop's allegations. And 
he compared it to the caſes where they grant 15 to 
compel the granting of probates of wills and letters of ad- 
miniſtration, But per Holt chief juſtice, the king's bench 
eannot grant a mandamus to them, to compel them to pro- 
eced according to their law. Indeed mandamuſes are () 


V gramable to compel probates of wills, becauſe it concerns 


temporal right; and (7) to compel the grant of letters of 
adminiſtration, becauſe the ſtatute di to whom they 
ſhall be granted. But in the preſent caſe a mandamus wii 


ren Er relationg mri ach. YE, Note; 
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Note; that after this denial of the prohibition, the biſhop _Bitbop of 
bf St. David's petitioned the lord chancellot Somers, to have ** OA 
a writ of error upon this denial of the prohibition, who Luer 
having ſome doubt, whether it would lie or not, referred it 

to the attorney general; who certified his opinion to be, 

that a writ of error would lie in this caſe. Upon which the 

ſuggeſtion was entered upon record, and the denial of the 
prohibition 3 and-the-writ of error was granted, and the 

whole record brought by the chief juſtice into: parliament. 

And afterwards upon hearing of his opinion, the lords of 

parliament were of opinion, that a writ of error would not 

lie in this caſe. Note, that Holt chief juſtice told me, that 

if the lords had been of opinion, that the prohibition ought 

to have been granted, he never would have granted it. 


Rex ber. Chandler. | 
C Handler was brought into court upon a habeas corpus, to If , di. 
which, the warrant gf, his commitment was returned: fun <onvites by 
And upon two exceptions taken to his commitment, he was a juſtice of an 
diſcharged. The firſt was; that it did not appear ſufficiently; — = 
that the defendant had nat ſufficient diſtreſs (he being com- tent idee, for 
mitted upon a conviction upon the ne w act of deer-ſtealingy a penalty be in- 
3 V. & AM. c, lea and therefore it was il; for if he 2 
ad ſufficient, diirefs, the juſtices of peace had not any ;mprifonment, 
power to commit bim to priſon; but the warrant of com- the juſtice muſt 
mitment only recitedy. that (handler, of the pariſh of Hadley, e be can. 
in the county of Middleſex, was convict, &c. and becauſe that for his commit- 
be did not pay the forfeiture, tho juſtice. ifued his warranty went, — 
directed to 3 NN Sc. to require them to levy the tat be has not 
forfeiture, by diſtreſs, Ce, and that the conſtable of South ſuch diftreſs, 
os in the ſaid county bad made return, that the defendant _— 
* no goods in Hadley, theſe ate therefore, &c. And per Bebo impriſon- 
al and Gaxld jultices, the act of parliament is not purſued, ed. S. C. 12 
1 the return of the conſtable is nothing to the purpoſe: Curth.cod: Howe, 
adeed a warrant is appointed, by the ſtatute to be iſſued and 214. pl. 1,2 D. 
returned; but the ſtatute does not ſay, that upon the return cc. poſt. 1196. 
to the warrant, that he has not-ſufficient diſtreſs; he ſhall @ 8 * 
ſuffer impriſonment, Sc. but that for want of diſtreſs, be Str. 263. 
all ſuffer impriſonment, Ges. And therefore if there is no A conftiblg ea, 


not execute out 


diſtreſs, nor the p guniary penalty paid, the remedy for that of his own df 
Seals, and the oftender, ought t ſuffer another puniſhment; tri a warrane 
be judgment oug to, be given for that, and there ought to —7 - — 
ren 8 dare commitment. If che party was pre- fables. S8. C. 
10 ade this caſe, upon the. conviction, the juſtice ought C = . — 
chu that he ſhould. pay the money as the act appoints Fer b. * 


en ben be ought ke detain, him for two days, to diſco= c e 
its of the jultice's jurifdiQtion a- warrant directed particularly to bim. D. ec. Salle 1 6. 
K's j, © $003 We and Moe r90 þ 4 * 5 
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ous judgment is 
good, until the 
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veried. 
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ver if he hath ſufficient diſtreſs ; and if it appeats that he 
hath not, then be ought to record it, and give judgment that 
be ſhall ſuffer impriſonment, and commit him preſently, 
But if the party was .not preſent, then he ought to proceed 
in this manner: Fitſt he ought to iſſue his warrant for le- 
_ vying the money by diftreſs, and if it appear to him by the 
return of the warrant, that there is not ſufficient diſtreſs, then 
he oughe to record that he hath no diſtreſs; and therefore 
award that he ſhall be committed, c. and upon that iſſue 
his warrant, But à man ought not to continue in ptiſon 
* a bate recital in a warrant without any adjudication, 
here ought to be a judicial determination where ſuch jafa- 
mous puniſhment is to be. inflited. It is ſaid in 8 Co. 420, 
u. Dr. Bonham's caſe, that there ought to be a record made 
of it. But Turion juſtice was of opinion, that the iſſuing of 
the warrant in this caſe was well enough, and ſo the com- 
mitment good upon the return of no difiteſs. 2. The ſe- 
cond exception was, that the conſtable of South Mims could 
not return a matter of ſact done in Hadley, becauſe it was 
- out of his juriſdiction. And the wWhele court was of that 
opinion. For per Nel chief juſtice; if a ſtatute direds a 
thing to be done dy a conſtable, that will give them juriſdic- 
tion over the limits of their pariſhes. Bo if a juſtice of peace 
directs his warrant tn particular-conftable, he may execute 
- it out of his pariſh, But where a warrant is direfted general! 
to all evnftables, Ce. it mall be taken veſpeRively, to 
of them within'their ſeveral #iftrifts 5 and not to the con- 
ſtable of one pariſh, to take a diſtreſs in another pariſh, Fot 
where a precept or 'warrantis directed to men by the name of 
their office, it is cotifined to the diſtricts in which they are 
_ officers. And therefore the conſtable of South Mims could 
not return this fact in Madley. To all which Gould juſtice 
agreed; and he ſaid, chat the return of the warrant by the 
conſtable of the pariſh where he lived might have been (ut- 
ficient fatisfaQion to the juſtice of to ground his ad- 
jadication upon it. Mr. Northey ftarted an objection, chat 
the conviftion/ ought to be quaſhed, before the defendant 
vp. could be difcharged 3 for though in u writ of execution the 
is ſhewn («which hes no need to be ſhe wn there) 
errors appear in it, yet che execution is good, until the 
judgment be reverſed. So though errors appear in this con- 
viction, &c. And alfo the court wil not take notice of the 
| ronviRtiong becauſe it need not be ew. But Holt chief 
juſtice ſaid, be dohbted of that: ſor in Buſbel's caſe in 
Vaughan, the jury were fined, becauſe they gave a verdl 
aguinſt evidence, and were committed in execution for it in 
dourt, which was « judgment; and yet they were difchargel 
ia the common pleas, though the record of the cone ichen 
' was not before them. He faid, he always believed it 
= 2 Bot. Abey agreed clearly in Buſbel's ct 
dat if it had been a conviction upon à verdict; they col 
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pot have diſcharged Buſbell out of execution, until the judg- Fx 
went had been reverſed by error. But this point was not cum, 
afterwards moved; Ex relationt mri Fareb, 


Villers ver /. Party and Moor. Error. C. B. Z 
8. C. but no judgment. Comb. 397. 15 


\HE plaintiff ſued 2 ſcire facias againſt Parry and Auer, On arecogni- 
1 hail of Sir Talbot Clerk, upon a recognizance in which ance —_— 
they bound themſelves in a ſum ſeverally of 2000 4 and the fra _—_ — 


writ was to ſhew cauſe, why the ſum of 26007. ſhould not ia che ſum of 


| * 4; | 2000“. an award 
be levied upon each of them. The defendants plead, that ao ation 


ravias iſſued againſt the principal. To which che plain- ggaint both 
tif replied, and ſhewed a capias. And upon demutrer jointly for gol. 
8 in the common pleas was given fot the plain- — on 
if, The demurrer was; that the plaintiff ought not But actiendablez 
to have extcution of the two ſeveral ſums of 2000 4. and, Neat. ante 4 
2000 l. againſt the defendants. The joinder in demurrer An tend ofeg- 
was, that he ought to have execution of the ſeveral ecution again 
ſums of 2000 J. and 2000% And the judgment was both of the i 
entered, that the plaintiff ſhould have exoeution againſt both — and 
defendants of the ſeveral ſums of 2000 J. and 2000 l. Upon 20000 f. is an 
which judgment error was brought, and aſſigned, that the — dye 
court hath given an erroneous judgment in this, that they Jointly _— 
have given a joint judgment of 4060 l. againſt each of the F 
defendants, where it "ought to have been but for 2000 1. 
_ each of them. Againſt which it was argued by Mr. 

roderick for the defſtndamt in Error, that the whole depended 


upon the interpretation of the ſeparalibus ſummis contained - 


ln the bar. And (by him) there ure ſevetal words, whioh 
do not import ariy determinate ſenſe, but ought to be inter- 
Preted according to the company in which they are. Ofehis 
fort is the word feparatia, and it ſignifies teſpective. And 
if the judgment had been, that be ſhould recover the ro- 
2 ſums of 2000 J. and 2000 f. it had been good. 
t appears that each acknowledged but 2000. and 
that they ſhould be levied againſt them ſeverally. And 
therefore though the judgment be joint in the words, yet 
* ſubject matter requiting it, feveral inter ons (ball 
made j and the prayer is coufined to the ſecundum formam 
he —— Palm. 435. Latch 137. 2 Hen. 4. 13. 
—— in 9 5 facias againſt ſeveral terre - tenants the ſhe- 
wes ned, that he warned them ſecundum formam brevis z 
— was adjudged, that it ſhould be taken reſpectively, 
uſe the return was ſecundum formam brevis. So here the 


339+ Gee v, Fane & ur. 1%. 53. 
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t. 357. Or 257. Kofy v. Hunt. And (by bim) where 
there is error in the bare entry of the judgment, the court 
will reverſe the judgment of the common pleas, and give 
ſuch judgment as they ought to have given. 


. 
Pana. 


But the whole court were of opinion, that this was error, 
But Holt chief juſtice faid, that it was a queſtion, if it might 
not be amended. in the common pleas. To which it was 

. anſwered by Mr. Ni they counſel for the plaintiff in error, 
that ſach a motion. had been made in the common pleas, and 
denied. [See it before 182.) But Holt ſeemed to be of 
opinion, that it might well be amended, the writ being 
good, and therefore, this fault in the judgment but vitiun 
d iclerici, But if the writ had been il}, it. could not have been 
ameaded, becauſe the party might, have had a new writ. 
Upon which it was adjourned, to the intent that application 
might be made to the common pleas for an amendment. 
And it being moved there, the court was divided, two judges 
againſt two. And ſo the caſe was not moved afterwards in 

. the king's bench, K „ TS: | X 


: 
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aa Rex ber /. Pheaſant. 
r be A, _ gt anne Vas un orgy nn 

A, ane RRO R brought to reverſe s Judgment of attaindet 
need nat ſtate L upon an inditment for à rape. Several errors were 
that the jury aſſigned by Mr. Peere, Hilliams, and over- ruled. Among 
1 others one was, that it is not ſaid in the. caption, adtunc 4 
and the place ilidem jurut. and it may be, that they were ſworn at an ale- 
ase pre- houſe, and not for the ſaid purpoſe, . And for this be 
it, 'cited 1 Ventr. 16. 2 Keb, 610. 1 Med. 26. 2 Keb. 583. 
But the court inclined to diſallow the exception, becauſe it 
would reverſe an infinite number of attainders and judg- 
ments upon indictments. And Holt chief juſtice ſaid, that 
in Coventry, Lincoln, c, the grand jury were {worn at the 
ſeſſions, from whence- they came to the aſſizes; and they 
iaſiſted, that they were not accuſtomed to be ſworn there 
again; but he held it to be an ill practice, and always for 

his part cauſed them to be (worn'again at the aſſizes. A 

this exception being moved, the court refuled to allow it. 
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The Inhabitants of the Pariſh of Clerkenwell 
ver/. Bridewell, 


8. C. Carth. 518. Salk. 436, 


A Who had been educated in Bridewel as apprentice of Juſtices of the 


one of the maſters of the ſaid hoſpital in the trade of — 3 


hemp-drefling, came to the pariſh of Clerkenwell, and there to an extra pa- 
being likely to become chargeable, &c. was removed by * place(a). 
two juſtices to Bridewell, which is an extra-parochial place. p. _ 
But per Holt chief juſtice, the juſtices of peace have no au 487. pl. 48. Sed 


thority to ſettle any perſon in an extra-parochial place; for vide "= and 


the ſtatute which gives them authority, extends only to the — * K. 486. 
poor within pariſhes. Pariſhes (6) in reputation are with- in margine. fol, 
in the act, but places extra-parochial are out of the act. * 

And the order of the juſtices was quaſhed, 

(a) According to the caſe of Polting v. Stokeland, Foley, 98. a pauper cannot be removed ta 
an ext1a-parochial place, unleſs there are overſeers in ſuch place; and that before a removal can 
he made to an extra-parochial place which has no overſeers, application muſt be made to the juſ- 
ces to make an appointment, and if they refuſe, the court of king's bench will grant 4 manda» 
mus to compel them. 0) D. acc. Salk. 487. pl. 48. | 


2 — Md 


55 
Eaſter Term 
12 Will. 3. B. R. 1700, 


Sir John Holt Cbief Yubice. 
Sir John Torton 
Sir Henry Gould j * 


Gm : a * — 


” P . 
9 „ * . © * —- + 7 * 7 wy a 
1 
* . 


Cremer verſ; Wicket. Ante $09, 
'$. C. but incondpletely teported, 13 Mod. 350. 


A ples of nul I N an action for aſſault, battery, and wounding, the de- 
dee of the J fendant pleaded another action depending in this court, 
court in which in abatement, The plaintiff replied, nul tie! record. And 
the plea is plead- entry was made, guia curis domini regis hic ſe adviſare vult ſuper 
5 71 g. inſpectione et examinatipne recordi, &c. dies datus oft, &c. And 
C. Carth, 517. the defendant put a demurrer into the office, and refuſed to 
bang 2 Wilf. pay for the entry of his plea z for which reaſon the plaintiff 
"ſe ligned final judgment, So that the queſtion in court was, 
On a plea in whether the demurrer was regular. For if it was regula, 
222 then he ought not to pay for it till the paper book was com- 
denies the ſyb- plete; but if other wiſe, then he ought to pay for it before ; 
Nance of ths and for want of that the plea was no plea, and ſo judgment 
5 an ought to be by default, which is final judgment. And jr 
ly de quod de- Holt chief juſtice, where it is a record in the ſame court, it 
33 reſpon- is the moſt proper and ſure method ; if it was a record in 
| Videante, 338. , another court, then there ought to be a rejoinder, quod hu. 
Will. 367. betur tale recordum, c. And if in this caſe upon ſearch it 
9 * urn to a court that there is ſuch record, then — entry 
"of ought to be, guia i it recordis, &c. apparet, that there 's 
ds * eb record, Ute, os But if no ſuch recard be found, 
then, quia inſpeclis, &c. nen invenitur aliguad tale recordun, 

Cc. then judgment guod reſpondeat ulterius ought to be 

iven, for failure of the record 3 and there is no need i 
in iſſue, where it is a record of the ſame court. The other 
method has been uſed, viz, to rejoin, quad hqbetur tals rem. 
dum; but that is gontrary to the reaſon of the law; fof 
where it is a record of the ſame court, the entry ought to be 


made as here. Dier, 228. a. Or otherwiſe the plainsf 
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might have prayed (a) ojer of the record. Then this entry Carnes 


being regular, the demurrer was irregular. But then final wWierzrr. 
judgment ought not to be ſigned, but only uad reſpondeat (a] Vide ante, 
ulerius; for failure of record is not peremptory. But Mr. 4347: 
Narthey for the plaintiff urged, that they might figa final 
judgment by ail dicit for want of paying for the plea, 
But per Holt chief juſtice, that is too hard, where there was 
a probable queſtion, as there was in this caſe. And there- 
fore the judgment was ſet aſide, and the plea ſtood as of the 
laſt term, and day was given to inſpect the record as of this 
term. Ex relations Miri Jacob. | 
Iatr. Trin. 11 


Aſhmead ver/, Ranger. Vu 3. B. f. 


ot. - 

H E plaintiff brought an action of treſpaſs againſt the — | 

* defendant far the breaking of his cloſe at B. and the Tot 75% bes 
cutting and carrying away of —— oaks and aſhes, Cc. — a cad 
the defendant pleaded that the place where, Cc. is without naming 
a Cloſe balled Horn Cloſe containing eight acres; and that 8 
it is, and at the time of the treſpaſs was, the freebold of the gates it to be a 


defendant; and that the oaks and aſhes were timber trees cleſe containing 


there growing; and therefore he cut them down and carried, 2 N. Ge plan- 


them away, 2s well and lawfully he might, c. The plain- ut may in bis 
tif replies, that the place where, &c. is parcel of a meſ- 7eplicatie — 
ſuage and twenty acres of land, which are copyhold, and orf 2 12— 

cel of the manor of, &c. whereof the defendant is ſeiſed and twenty acres 
in fee; and that he granted them to J. S. for his liſe, to r without 
hold at the will of the defendant according to the cuſtom of other then the 


the manor; and that there is a cuſtom within the manor, place mentioned 
that (a) eyery copybolder for life, Ec. hath uſed, to bave 4 dn can. 
all timber trees ſuper eiſdem territ cuſtumariis ſuis creſcentes, for not after reply- 
the reparation of their houſes, 6c, and that all the timber i"s — — 
trees at the time of the treſpaſs afareſaid, and until this time, ache —_— 
growing upon the ſaid lands, were not ſufficient for the to give colour in 
reparations, &c, The defendant demurred. And Hilary _ on 
term laſt r. Northey for the defendant took exception to 229. fl. 5. vi 
the replication, becauſe it is not, alias quam in barra, which Cem. Pleader,z. 
ought to have been ſaid, ſince the plaintiff yaries from the 5 — 


Place in the defendant's plea, But Holt chief juſtice held, ante, 218. 


t it was well enoygh, it being very well conſiſtent, for A copybolder 
the place where, Ec. may be a cloſe called Horn Cloſe con- 22, aaa 
tainin . treſpaſs again} 

8 eight acres, and yet it may be parcel of a copyhold his. lord for cut- 
ever and twenty acres. Then Mr. Earle took excep- 8 
— oo the defendant's plea, becauſe he had not given colour ch the cpr. 

ne plaintiff, But per Holt chief juſtice, if the plaintiff bolder was in- 
replies, the defect of colour is waived ; but upon @ general 3. C. Sa 68. 
Tres 378. Hole, x62. Fort. 152+ Vide Com. Copyhold. K. 7. 2d. Eg. vol. 2. p. $13- 
Mod, oo cut” any trees upon a copyhold except under a cuſtom. S. C. Com. 71. 13 
1. 37%, Holt, 162. Fort. 152. Vide 1 Loon. 272. pl. 365. Com, Bene, H. 2d. Ed. vol. 
(a) Vide hy by 2 Sed. 2d. ap wn 513. Co. 68. Co. Cop. 188, Gilb, 
n. 3 Roll. Abe, gol, 6 Vim. thefts > 

| Nu 4 4 demurrer 


EE. 
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 AunnraD demurrer advantage might have been taken of it. And now 
Ranczx, chis term Mr. Northey argued for the defendant, 1. That 
the lord of the manor might take the trees growing upon the 
_ ©» Copyhold, if he leaves enough for reparations, - Godb. 173. 
fer Coke chief juſtice. . And the conſtant practice is accord- 
ingly through all the weſt of England, where the lord may 
aſſign to the copyholder enough for repairs upon other land; 
and therefore it is not material, though he did not leave 
enough upon the copyhold land. 2. The plaintiff cannot 
have an action of treſpaſs, but an action upon the cafe, As 
if a man has right to eſtovers in a wood, and the owner 
cuts all the wood, he ſhall have caſe and not treſpaſs. Mor, 
546. pl. 727. 3 Cre. 629. 1 Roll, Rep. 196. Mr. Earle 
c contra argued for the plaintiff, that the copyholder might 
have treſpaſs againſt the lord himſelf. 2 H. 4. 12. 2 Saund. 
422. Ny, 14. Croſs v. Abbot. And as to the other point, 
'that the lord could not cut the trees, without leaving 
enough, he -relied upon 13 Co. 67. 2 Brownl. 328. in 
point, Heydon VU, Smith, ; F | : OR.” 


And the whole court were clear of opinion, that judgment 
ought to be given for the plaintiff, becauſe it appears, that 
the plaintiff had not enough te repair without theſe trees, 
And therefore judgment could not be given for the defend- 

ant, without overthrowing the caſe of Heydon v. Smith, 
And per Holt chief juſtice, a copyholder holds the trees by 
copy of court-roll, as well as the land; and therefore it 
ſeemed to him, that the lord could not cut the trees grow- 
ing upon the copyhold. And Cre. El. 361. ſays, that the 
copyholder may lop the trees without ſpecial cuſtom, which 
ſhews that the copyholder has a ſpecial property in them, 
And there ate ſome places, where the lord compounds with 
the copyholder for his ſpeeial intereſt ; and the copyholdet 
ſhall have the acorns ; and-if birds build their neſts, and breed 
(%) D acc. 11 there, he 3 have the young ones. And it is not like the 
D. G. . b. caſe of a leaſe of the land, excepting the trees; for there the 
$3. a, 11 ©9. trees were never demiſed, and (6) the lord may enter and cut 
Leſſor cannot them. But where they are not excepted upon the demiſe,thou;h 
ener and cut after ſeverance the property of them is in the lord, yet he can 
wa 7 not cut them; no more can the lord enter upon his copybold- 
ed by the demiſe. er, and cut the trees. But he ſaid, he would not give an abſo- 
lute opinion as to that point. In the — caſe judg- 
ment was given for the plaintiff. Afterwards error was 
brought upon this judgment in the exchequer chamber, and 
the judgment was affirmed there. And afterwards error 
was brought in parliament, and bqth judgments were fe- 
| verſed Monday 28 April 1702, ten lords being for affirming, 
and eleven for reyerling, hey 
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Atwood verſ. Burr, 
8. C. 3 Salk. 369. 


Writ of error brought upon an award of execution upon Vide poſt. 821, 
A a ſcire facias againſt the bail was quaſhed, becauſe the 
writ was, in adjudicatione executionis judicii praedicti, Cc. 
where it ought to have been, in adjudicatione executionis ſuper 
recognitionem. Ex relatione m'ri Jacob. x 
atr. Trin. 11 
Mois very. Bruerton, HS 


; A clauſum fre- 
N aſſumpſit brought by the plaintiff and laid in Norfolt, git ſued out for 
the defendant pleaded the ſtatute of limitations. The L 

plaintiff replied, and ſhewed a writ of clauſum fregit brought — Ls 


within the ſix years in Suffolk, and continued there until this court to enable 


time. The defendant demurred. And in the common — 


pleas judgment was given for the plaintiff there, that the re- bim in an action 
plication was good, and that this writ of clauſum fregit had of aumpfit will 


avoided the ſtatute of limitations. And now upon error A 22 


brought, and the general errors aſſigned, the judgment was aious from at- 


reverſed. But in maintenance of the judgment 2 Ventr. — 
193, 258. were cited. But per Holt chief juſtice, though ante, l _. — 


this writ of clauſum fregit might be a ſufficient proceſs, to the there 
bring in the party, and compel an appearance, yet it cannot — 

be an original, to avoid the ſtatute of limitations. This ment of an ac- 
way of proceeding is to eradicate all the principles of the tion in the inſe · 
law. If a plaint be levied in an inferior court within the — 4 
ſrx years, and then it is removed into the king's bench by tute of limita- 
habeas corpus, and the plaintiff declares here de novo, and the tions from at- 
defendant pleads the ftatute of limitations; the plaintiff may aaf af een. 
reply, and ſhew the plaint in the inferior court; and that R. acc. 1. Sid. 


will be ſufficient to avoid the ſtatute of limitations. Ex re- — Plo24- Salk. 


latione mri Jacob. Th poſt. 4 
Tilney verſ. Nortis. 4 Willy, Row 
. 182. 


| 8. C. Carth, $19. but no judgment. Salk, 309+ | 


N aQtion of covenant was brought againſt an admini- —— 
ſtrator for a breach of covenant in his own time for fades for years is 


not repairing the premiſes. The quaere aroſe upon the de- his aſſignee. R. 


Claration, it being alledged generally, quod fatus de et in 8 — 


pr aemiſſis legitime devenit to the defendant z (a) whether the Dougl. x76. 
miniſtrator of a leſſee for years is not chargeable in his A covenant to 


own right in this caſe for a breach of covenant in his own — an , 


* Kees $5 Co. 16. b. 17 b. 24. a. Cro. EI. 4 7. 1. 2. 1. 2 J+ Cro. Car. 222. pl. 8. W. 
19 7 25 pl. 3. Salk, 316, pl. x Acc. 3 will 2. r n | 
And according $6 Carthew, 519. that the defend ent entered, for if he had not entered he 
hare been charzeable aligns, Vide Salk. 316. pl. 25. Dougl. 478. 
8 time. 


354+ 


Titnzy 


AV. 
Nonrzs, 


- gtherwiſe, it would be a great hardſhip to the landlord, wha 
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time. And Mr. Peere Wilkams argued for the plaintiff, 
that this was a covenant which aughr to be performed upon 
the land, and runs with it, and binds the aſſignee. 5 G. 16. 
Spence ĩ caſe, Moor The dean and chapter of ing. 
ſer's caſe, 5 Co. 24. the ame Caſe, And the aſſignee of part 
all be chargeable with this covenant. Cangbam v. King, 
Cre. Car. 222. pl. 8. W. 2. 245. Pl. 3. And for the fame 
reaſot an executor or adminiſtrator ſhall be chargeable az 
tenant of the land, as every other poſſeſſor is, for a breach of 
covenant in their owfi time. And if the law ſhould be 


(as is ſaid in the caſe of the dean and chapter of Minder in 
Co. 24. a. Cro. El. 457. pl. 1. 552. pl. 3.) leaſed his land at 
a leſs rent for this deration ; for it may be, that the teſ- 
tator did not leave any affets ; but that would be no hardſhip 
to the adminiſtrator, becauſe he might waive the term, or 
aſſign it over, and diſcharge himſelſ, if the premiſes were in 
ſo bad a condition, as not to be worth being repaired. And 
there are many caſes which will warrant this, as 5 C. 31. 
Hargrave's caſe. Debt againſt the adminiftrator in the 
debet and detinat for rent incurred in the adminiſtrator's time; 
which caſe is the ſtronger, becauſe it appeared, that the de- 
fendant was adminiſtrator, upon the declaration. 2 I. 302. 
The executor or adminiſtrator of a tenant for years thall be 
puniſhed for waſte done in their own time. And 1 4d 
$2. that the judgment for the damages ſhall be againſt them 
de bouts its. And there is no difference between petmiſ- 
five and voluntary waſte, that will influence this caſe, be- 
cauſe this breach of covenant is in nature of permiſſive 
waſte z except that the cafe of waſte is ftronger, becauſe 
treble damages are recoverable there, but ſingle damages one 
ly in covenant. And if the executor affigns over, waſte 
will lie againſt him in the tenuit; theseſpre it is not hard, 
to ſupport this action; and judgment ſhall be agaioſt him 


ddt bonis propriis. Office of Exec. 280. A man may be charged 


ax the chief juſtice's chamber, by Mr, Pore Milian ard 


as executor barely, where he might be charged as aſſignee, 
as Alen 42. debt will lie againſt an executor in the detinet 
for rent incurred in his own time, And therefore he ad- 
mitted all the caſes to be law, where in actions af covenant 
brought againſt executors for breaches in their own time, the 
judgments are de bonis teflatgris ; becauſe in the ſaid caſes 
they are named executors, and charged as ſuch ; but in this 
caſe the defendant is charged as. aſſignee, and as aſſignee be 
pught to be charged de bonis propriis. And for theſe reaſon! 
he 'prayed judgment for the plaintiff, and judgment w 

iven for the plaintiff, xj, &c. becauſe no counſel at- 

nded for the defendant ; though Halt chief juſtice ſaid, 
that he had a mind to hear counſel of the other fide. 
Ex relatione m'ri Jacob. Afterwards this was argued tuict 


| 3 a 
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by ferjeant Wright for the defendant ; and after mature de- Tner 
liberation the plaintiff had judgment, N ** 
Rex ver/. Toler. a 
8. C. Salk, 176. 22 Mod. 472. Holt. 43g, 
M R S. Stout mother of Mrs. Sarah Stout ſued a writ of fe "» 


appeal oyt of chancery againſt 2 Cupoer, Eſq. deliver to an ia - 
coun lor at law, the rages ſon of Sir William Cowper auen writ of 
baronet, for the ſuppoſed murder of her daughter, in the ig dhe infant g 
name of an infant, who was a relation to the ſaid Sarah Stout, name. 8. C. 
and her heir; and before the writ was returnable, procured — $53e 
herſelf to be admitted guardian to the infant in the ſaid ap- guardfan was 
peal by the lord chief juſtice Holt. After this the friends appointed when 
and mother of the infant, being influenced by the Gowpers, — 
went to the defendant who was under - ſheriff of Hertfordſhire, Holt, 153. 
vith the infant, and demanded of him the mrit of appeal, A writ of «p- 
which the defendant delivered accordingly. And now this — — 
term, after the return of the writ was expired, Mr. ſerjeant out () after » 
Levinz and Mr. Carthew, being counſel with Mrs. Stout the — 
guardian, made a motion in the king's bench to have a rule, done, though a 
that Taler ſhould return the writ. And upon a rule made former writ ſued 
accordingly, that Toler ſhould ſhew- cauſe, why he ſhould — 
not return the writ, the whole matter appearing upon the — Vide 
ts, and that the writ was burnt, and ſo loſt, the queſ- H. 7. 10. pl. 5+ 
tion was, whether the re-delivery of the writ by the deſend- — * 
ant to the infant was a contempt to the court. And it was 1. p, 366. Hawk. 
ſtrongly argued for the defendant, that this was no con- 2 
tempt, becauſe it was the ſuit of the infant, and the infant 34 5 319,326. 
upon compoſition made might come into court, and diſallow 
his guardians, 2 Roll. Rep. 59. Only's caſe. And there- 
fore if the infant has his writ again, it is a ſufficient excuſe 
for the ſheriff, That after the writ returned into the court, 
tbe infant may come and diſavow the ſuit ; and the court 
will diſcharge the guardians. 1 Roll. Hr. 288. 3 Vin. 
283. D. And if the infant has ſuch power over the ſuit 
after it is begun; afortiori before the writ is returned. And 
Mr. Ward cited ſome caſes, as Dalt. 77. that if the plaintiff 
order the ſheriff, to let a man, who is in execution at his 
ſuit, go at large, and he does ſo accordingly z it is a (5) (4) b. zee. 2 
fre in debt for the eſcape. And 3 Bulftr. 98. Blam- Lat. 383. 

m 


dv, Blamford, that if in ſuch caſe the ſheriff refuſe to let 
im go at large, an ation of falſe impriſonment lies againſt 
bim; and there the lord Coke ſays, that the ſheriff is bound 
to take notice of the plaintiff, And C. Fac. 379. Withers 
v. Henley to the ſame purpoſe. It was urged i that the 
| wars was not appointed, till after the writ was ſued ; ſa 
t when the writ was delivered to the ſheriff, the guardian 
had nothing to do with it. And the practice of under-ſhe= 
(s) It is det in Salk. | « | 
gale the year 20d day had elapſed af the tend dane” 4 in 2 1d. _—— — "1p 


— fer becauſe the year and day had elapſed, and that the lard keeper and judges thought 
We lard deep hat dictionary pow to grant or fuſe it” M _ 
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riffs delivering writs again to plaintiffs was well urged. But 

Holt chief juſtice, there is great difference between the 
re-delivery of writs to men of full age plaintiffs, and to in. 
fants plaintiffs. For the law takes great care of the ſuits of 


Infants, that they ſhall not ſue, but by ſuch perſons as the 


court appoints, becauſe they cannot manage their own ſuits, 
And therefore the law will never permit ſuch perſons to dil. 

ſe of writs out of court, who cannot proſecute a writ when 
it is returned in eourt. But the ſheriff has nothing to do, 
but to execute the writ. And therefore when the infant 


came to demand the writ of the defendant, the re-delivery 


to him, when he has no power to diſpoſe of it, is no more 


than a delivery to a mere ſtranger, which is a contempt, And 
it is an inſufferable contempt, when under-ſheriffs by theſe 
practices hinder juſtice. - Whether there was a guardian ap- 


pointed or not, ſignified nothing to him. If no guardian 
had been appointed, then upon the return of the writ, if the 
plaintiff had been called, and no perſon had appeared, the 


plaintiff ought to have been nonſuit, and the defendant diſ- 


charged. See-Latch. 178. But fuch diſcharge had been by 
courſe of law, and not in ſuch manner as this, by anticipa- 
tion of the court, If the court, upon the coming in of the 
infant, and diſavowing of the ſuit, could diſcharge the guar- 


dian; yet the under-ſheriff out of court has no power to do 


H. P. C. 199. 
If the plaintiff 
in appeal be 
non(vit after 
appearance, the 
defendant hail 
be arraigned at 
the ſuir of the 
king, though 
he may have 
been acquitted 
before, Vide 


poll. 71. 


it. And in the ſaid caſe it is in the diſcretion of the court, 
that they may and ought to refuſe to ſuffer it. And a 7e. 
traxit entered is error, The caſe in 2 Roll. Rep. 59. is not 
law. Beſides, that if the plaintiff had been nonfvit after 
appearance, the defendant ought to be arraigned at the ſuit 
of the king, though he had been acquitted upon the indiQ- 
ment, and ought to have been put to plead, autrefoits acquit. 
If the guardian had any thing to do with the writ, it is no- 
thing-to the purpoſe, for the writ is the king's writ, and 
ought to be returned in the court. And in the book of Ei- 
ward III. an attachment was granted againſt a ſheriff for 
not executing a replevin. There was alſo an objection, that 
the writ was not returned, and therefore the court could 
not take notice of it. To which Halt chief juſtice ſaid, 
that the ſheriff was the officer of the court, and they could 
examine him, -what writs he had returnable here, and what 
was become of them. That it is the common practice. 
And where a writ of error is ſued out of chancery, to fe- 
move a record out of an inferior court, returnable here; if 
they ue execution afterwards, and before the return, this 
court will puniſh them. And he cited the caſe of Mr. 
Starkey in the time of the lord chief juſtice Kelynge, who wa 
ſteward of Mindſor court, where a complaint was m 

againſt him, for being judge, plaintiff” and bailiff; and 


Mr, . Starkey at the bar ſaid, it did not concern this 


court; but he was committed, for every ſuch miſdemeanor 


is iniquitable here, And therefore he was of * 
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that this was a contempt in the defendant, and that he ought 
to be committed. | 24 

Turton juſtice was of opinion, that this was not a con- 
tempt. And he relied upon the common practice of re- de- 


livering writs to plaintiffs; and ſaid much to induce a be- 


lief that the defendant did this ignorantly out of the ſimpli- 
city of his heart. 


Gould jaſtice agreed in opinion with Holt chief juſtice, ' 


that this was a contempt ; and took the ſame diſtinction be- 
tween men of full age and infants, as to the withdrawing of 
writs; and ſaid that this ſuit by appeal was different from 
all other ſuits by infants, for they cannot proſecute an appeal 
by prochein amy, though they may all other ſuits, but only 
by guardian. it | . 

Tale was committed the laſt day of the term vpon the 
report upon the interrogatories,. and he was bailed the 
next day by Mr. juſtice Turton at his chamber, Afterwards 
in the vacation before Trinzty term a petition, was prefer- 
red to Sir Nathan Wright, lately made lord keeper of the 
preat ſeal of England, to have a new writ. of appeal granted. 

ut upon the hearing of coun{el on both fides for fix hours 
and more by him, affilted by the lord chief juſtice Treby, the 
lord chief baron Ward, and Mr, juſtice Powell, whom my 
lord chief juſtice Holt ſent in his place, and Sir John. Trevor 
the maſter of the rolls, by the unanimous opinion of all of 
them the (a) petition was. rejected. And afterwards in 
Trinity term next following Toler was fined 200 marks. Up- 


on which occaſion, Holt chief, juſtice ſaid, he wondered that 


it ſhould be ſaid that an appeal is an odious * 
He faid, he eſteemed it a noble 9 a badge of the 


rights and liberties of an Engliſhman, 


- 
* 


be ſtatute of Glau- 


Infants cannot 


— 


proſecute ape | 


peals but by _. 
goardian, Semb. 
27H 8. 14. 4 


pl. 25» 


A 22 
(a) Vide ante, 
$55. and 
note 


3 
* 0 
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cefler, 6 Ed. 1. c. 9. has provided, that it ſhall not be abated 


ſo lightly as before it had been; but if the appellant declares 
the fact, the year, the day, the hour, the time of the king, 
and with what weapon, the appeal ſhall be maintained. 
And 3 H. 7. c, 1. which gives power to proceed at the, ſuit 
of the king within the year, does yet ſave the appeal to the 
party after acquittal. And therefore ſince this remedy bath 
been favoured by acts of parliament, and tends to the ſup- 


port of families, and is of eyident neceſſity in ſome caſes (to 


tay nothing of this preſent caſe, but only that a yery odd me- 
thod has deen taken, and that too publicly avowed, for, with- 
drawing of this. appeal) the judges, ought to encourage ap- 
peals. The court of king's bench, to ſhew their reſentment, 
committed Toler to the priſon of the king's bench for his 
ne, though the clerk in court would have undertaken to 
Pay it. And Holt chief juſtice ſaid to Toler, that he had 
not been in priſon long enough before; and that he might 
— if he pleaſed, go to Hertford, and make his boaſt that 
ad got the better of the king's bench. Ex relatione mi 


Pitts 
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Pitts verſ. Galnee and Forefight, 
No corpbration I N an aQion vpon the caſe the plaintiff declared, that the 
can pre firſt of Ocbober in the — year of the king that now is, 


* . 


which has not 
exiſted imme- be was maſter of ſuch a ſhip, which ſhip lay then in Iich 
RF * IO haven, loaden with corn in — viagio tunc obligata od 
And where a Dantzick per ipſum the plaintiff fende, and that the defend. 


n you ants entered and ſeized the ſhip, and detained her ſo long; 


| 1 r quod impeditus et obflructus fuit in viagie pracdifio, to his 
Se. — sf The Sedans juſtified — . as bailiff 
82 unt to the cofporation fot toll, Sc. But the plea for ſeven 
By, 2029 bas defects in it wat over ruled; as; f. That a preſcription was 
not Juſtify de. laid in the corporation to have toll, &c; and it was not ſhewn 
ng = At- that this was was a corporation, time whereof, &c, 2. Th 
inent of the zott ſaid, that they detained the ſhip until they were paid the 
and chargei- and charges; and title is made only to difrain for the toll, 
Tdi an, But Mt. Ward for the defendants did not pretend to main- 
though bv is tain the plea ; but he took exception to the action, that it 
not owner, will not lie, but that the plaintiff ought to have brought a 
— an general action of tfeſpaſs. 41 Ed. 3. 24. Action upon the 
one who ſeizes Caſe againſt a miller, for that he ought to grind his cora 
N 5 Ci, without payment of toll, he brought his corn to be 
14, r It he ſuf. and the defendant took two buſhels of peas, c. and it wa 
tains any conſe- held that the plaintiff ought to have brought a general ac- 
Moby, cls of treſpaſs. He cited alſo Palm. 45: 13 H. 7. 20. 
1105 ik, xo, Lane, 65, and the caſes of Thornton and Auſtin, Hil. 4 V. 
olt, 12. Vide & Af, Rot. 1061. G. B. and Paſch. g Will. 3. C. B. Hi 
Bl, 897. + lis. b. Curt. {865 ſaid caſes before, p. 188.) Mr. Hal 
iag a fp, per contra for the plaintiff ſaid, that in the ſaid caſes ws 
- quod the dn. perty was in the plaintiff; but here the ſhip did not belon 
2 fam making to the plaintiff, and be had no damage but the loſs of bi 
6 voyage on voyage. Holt chief juſtice. The plaintiff here might han 
which he“ - chad treſpaſs, and declared that he, was poſſeſſed of 3 Dy 
ſackclent for und founded his action upon the poſſeſſion. But when b 
him to tate brings the action as maſter, he cannot haye treſpaſs, but 
that he was, Caſe. A baillee may maintain treſpaſs, but then be ought 
voyage, he need to declare upon his poſſeſſion, 80 the maſter might hart 
not add that he done lere, and the defendants could not ſay that the ſhip 
— — — not his. But when he ſues as maſter, he can teeoe 
* only as officer, and therefore this action is more proper. 
Then Mr. Vill for the defendant took exception, that it u 
not ſaid he bad an intent to proſecute his voyage 3 fo# t 
may be, if he bad not been detained by the defendants, bf 
would not have made his voyage; But per Halt chief jul 
tice, it is enough for the plaintiff to ſay that he had ni 
cargo on board, and bound fot ſuch a place; for he has no 
need to ſay, that the wind was fair, Judgment for u 


plaintiff, Ea relations ri Jacob. 
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The King againſt the Mayor of Abingdon. 

Manns 2 granted, dined Facobs Courteon Ma» yy, gn 
s „et omnibus principalibus bu s [ — 

aue proce Fr rr 


reciting the letters patent conſtituting them a corporati 8 
and how by the letters patent the commonalty ought to cle Bled. gon. Hot : 
two out of the capital burgeſſes, to be mayor for the enſu- 7, Vide Come 
ing year z and the mayor, bailiffs, and capital burgeſſes, 1 
t to elect one of them; and they ſhew the fact, that 2 e 
Slkuood and Fohn Spinnage were capital burgeſſes, and Where the may- 
elected by the commonalty ; and therefore it commands - 0k a 
them, to cle& one of them to be mayor; and it commands owt of toe rack. 
the mayor to ſweit him, &c. To which writ of mandamus tal burgeſſes no. 
they return the act of 13 Car. 2. % 2. 1. by which it is pr ef he 5 
enacted, that if any perſon, after the expiration of the com- Portion, and 
miſſion-there mentioned, ſhall be lected into any office in de inter Ft 
a corporation, -who ſhall not have taken the. ſacrament ac- — = 
conding m be rites of the church of Kagland within one w fating d- 
year hefote ſuch eleftion, the election ſhall be vad; then mind! a 99: 
they ſay / chat weichin.'twenty eure aſter the twenty- fifth of ee. of e pied 
March 166 3. Fobn Sella and Nahm Spinnage were elected burgeſſes, "and 
capital burgeſſes, and that within one year defore their — — 
election they had not received the ſacrament according to been vols mot 
the rites. of the church of England, per qued aluctis eorum un- wer, inal they 
cue devenity ut quod: now funt principles burgenſerburgs pracdifti, raus. . 
Gt. Several (exceptions: wete taken to this writ, a0 this E. Cirth. 499e 
return ; but the principal of them, and thoſe which were 12 $62, 
adjudged, were theſe. 1. The exception to the return was, — 
that the merits of the rturn, viz. that Salbuuad and Spin⁰%ta © tetement 
— burgeſſes, could not be proved by it: for — 
ogh-it- was, "rue, that. — geiſes fo not (of 
twanty. fiſth of ſerch 4663 they were ed capital bur- fi. . 6. 
belles, and were not quali yet they may have qualified hs 25 
themlelves, and may have boen elected capital burgeſſes © that fey un 
again fince ; and if that be true, they may be capital /bus» 4 expital er. 
— this hour and then though they were not qualified bh 2 
= — were elected firſt, ihat is no:reaſon why one of by x conjun&iog 
them ſhould not be cleAted mayor ; bessere the — — 
Be added to the retnrn, that/they —— ines, ory 
anſwer: to whichiit was ſaid, that the laſt words, et mou en. % C. 


TT 
— —— chat Celſrunad and bh, were not ca- Tay be died. 
na, burgeſſes, and a luffcient anſwer v6 we unt uiheut 15, one calf Of 
drop Aas! and a general poſitive return is good, 1 bid. — 2 
22 all the court held the exception good. And Hol cation by ebeir 
— 2 that if the words, «t non fant principales, g. C. gf gr 
. — the ſpecial matter in the veturn ä 
Tels an lte, boon good and ſuſſiciont, The wit dag- 51k 701: nl. 
Po A > wa the court muſt intend to be true ; — 
. is a ville ut ee yoo, Uoagh tis wncet wh wi 
and 
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Rix and the defendants avoid it by inference, which is not cj: 


; Mayor „ cluſive. The defendants ſhew, that within twenty years 
Annen. after the twenty-fifth of March 1663 Selkoood and Spinnay: 
were elected, Cc. within the yer before which election 
they had not received the ſacrament; which avoids the ſaid 
rh 55 election but does not exclude a ſubſequent election. Re. 
ttrns ought to have the moſt exact certainty that the law ap- 
17 9 proves, becauſe they cannot be traverſed, not hath the 
- the behefit of interpleading 3 and therefore the whole mat- 
ter ought to be ſo certainly laid before us, to the end that we 
may judge whether the cauſe teturned be ſufficient or not. 
1 No if this matter. had been pleaded in à bar (which is 
4 good if it be certain to a common intent) the plaintiff might 
+ have« replied a. ſubſequent: election. And if it be ſo; that 
*  __* _  thatis not excluded by the return; the return cannot be 
good, becauſe it does not anſwer the point of the writ, viz; 
- * -- that they are principal burgeſſes. The time of the eledion 
+... Ought to have been ſhewn, viz that ſuch a time Selkuesd 
was elected, and that within one year before, &c. and that 
de was not elected fince. We know in fact, that ſubſequent 
elections have been made. Beitbell was elected ſheriff, and 


Atte WP! being qualified, he received the ſacraments aud Way 

#1 © * _ _  eleQed another time. Then here-the et nan ſunt principals, 

Re &c. vill not make it good for that is only by . inference, to 

warrant which there are not ſufficient premiſſes, it being 

ee coupled to dhe former purt ol he. ſentence. by the copulz- 

nel 22% 5 tire eff Non 20s at to d $44, 203 315d (714! 
R 1 Niesen. 34249 A1 +} 2:20 2198 


Nos exceptions were? taken to the writ. 1. That itis 
7% Keri im — force ought either to have been directed to the 
dorporation dy their corporate” name, or other wiſe to the 
muembere of it by their natural names; fot the law makes 
nn other diſtinction of perſons: | But it is here directed to 
»- 1 © * the mayor, bailiffs, and capital burgeſſes, who are 8 
e⁊ gc che corporation, ſor the corporation is the mayor, da- 
de nnvts B life, and burgeſſes, and there is no ſuch 2 25 
8 5 bis. And 6 exception, ina 8 to this towl 
n N 2 Jan. ic juke 


ah. ee N who were at the bar then, wondered — the reſolu- 
tion, and ſo alſo did the whole bar. If the writ is di 
mr Rall Rep. to the corporation, it . has been held good. But if it be 
49. Pl. 3 directed to thoſe,” wha by the conſtitution of the cofpo 
: - tion ought 40 do che att, without doubt it is good 1 
_ There have been a bundred writs directed to the mayor and 
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alderrhien of London in caſes of acts to be done by them ſe- Rix 
parately; and that is the courſe of all mandatory writs. tor + 
And wherefore muſt it be directed to the whole corporation, Azzxepors 
when the reſt of them do not obſtruct the doing of the 

thing, not have any power to execute the command of the 

court. 6 | 


2. The ſerohd exception to the writ was to that part of 


the writ which commanded the mayor to ſwear Selkvood and 
Sinnage, that they ſucd this too ſoon ; for a mandamus ought 
not to go, until the officer has refuſed to do the act, and 
his duty ;; or at leaſt that there was ſome perſon, who had 
right to have the thing done to them; which was not in 


this caſe, becauſe they were not yet elected. That this was 


to ſue a mandamus guia timet, and like the caſe of an origi- 
nal bearing telle before the cauſe of action accrued, But 
der Halt chief juſtice, is will be well enough in this caſey 

auſe they are acts depending the one upon the other 3 
firſt they ought to elect him, and then the mayor ought to 
ſwear him. And the writ was held good, and the return 
diſallowed, and a peremptory mandamus was granted. EN 
relatione m'ri Jacob 


Slabourne verſ. Bengo. 
N ejeckment the plaintiff declared upon two ſeveral de- In gemini ts 


miſes, habendum tenementa praadicta, c. by virtue whereof — 
be entered and was poſſeſſed, quonfqus the defendant enter- — 1 


ed in tenementa, and the plaintiff expulit et amovit a termino 3 
ſus prasdicto inde Wind um finite, &c. Mr. Nerthey moved in enteteg inte wks 


arreſt of e that tenrmenta pracdic ia Was uncertain, tenements afore= 
and there ore ill, for it did not appeaf which. The ſame of = EO 
lermino ſuv prabuicls inde nondum finite; which makes the for- made otherwiſe 
mer objection the ſtronger, beeauſe it complains but of one. by the addition 


But the court held the firſt to be well enough, and that it f u averment 


that the plain- 


would extend to both. And as to the other, if it had been ti term afore- 
omitted, the declaration had been well enough, and there- {id therein was 


fore it would not hurt it, Tudgn t for the plaiatiff. Ky ** then eapireds 
Felatione mri Facohs Hor Praga - d 
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Nex ver/, Newman. 

0. RES. "8-71 o n. » 1 Rum zn 

"INNER = H E defendant was indicted by the name of Eliza 

have bat one L ' Newman alias Judith Hancock, for keeping a bawdy. 

—— — 4 houſe. Mr. King moved to quaſh it, becauſe a woman can. 
not have two Chriſtian names; for which reaſon in a caſe in 


3+ 1. 
Ney the return of a reſcous was quaſheds And for this res- 
ſon the indictment was quaſhed. Ex relatione mri Jacob. 


- 
g * 


4 ? 172 
| J aw <4 4 - 1 
Anonymous. 
0 9 #6 ' 927 1. * | * > 
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tn debt upon « IN debt upon a bail-bond the defendant pleaded the flatute 
bail-bond if the I of 23 H. 6. c. 10. and ſhewed an arreſt by a wrong vit. 
1 he plaintiff replied and ſhewed the right writ, and tn. 
ere upon a Verſed the wrong writ. The defendant demurred. And 
8 writ exception was taken, that the plaintiff ſhould not have tn- 
Which whe bond, Verſed the wrong writ, according to 1 Saund. 22. Beni 
was given, and v. Filkins. Holt chief juſtice: The plaintiff has no need 
the plaintiff in” to traverſe the wrong writ, but only to reply the right writ 
is replication - 2 ms: 
ſersout that writ, and rely upon that. For it may be, there were two writs, 
he ſhould not and the defendant might be arreſted by virtue of the writ 


traverſe 'hea- returnable die Martis, &c. and then the other writ might 
y the other. . * bd * — 
D. cont. ante, come to the ſheriff returnable die Mercurii, which coming 


an 4 to his hands, when the defendant was ifi'euftody, amounts 
Yr —4 to an arreſt in law, and he might give a bail-bond to appest 
his replication upon it; therefore che traverſs is-not-f6 good. But the 
ba. Plalntiff had judgment. ' Bx relatione mi ,ęj 


"p46 my 1 { 1810 . * | a ; N 
Hilliard ue, CO. 


A fimple con- 1 N action upon ſeveral promiſes by an adminiſtrator. 
erat debt owing"; Tune defendant craves: ger of the letters of admin 
dies inteſtate is ſtratiom, by which adminiſtration appeared to bave been 
donum gotabile eommitted to the plaintiff by the archdeacon of Berks, 2d 
| — — he pleads, that (a) at the time of the death of the inteſſat, 
was reſident at und eommitting of! adminiſtration, he was inhabitiag and 
the time of the reſident at Oxford. The plaintiff demurs,, And Mr. Menn 


death of the in- : - did not 
teſtate and of the took exception to the plea; becauſe the defendant 
— & - deny, nor traverſe, his refidence in Berks within the peculiar: 


8 Holt chief juſtice. If the debtor bas two houſes in ſev 

392. Dy. 30s. a dioceſes, and at the time of the death of the debtee 
i. 58. in mer. commiſſion of adminiſtration is inhabitant. and reſident # 
ide Lovel. ſ. 3. one of the houſes, that will exclude the juriſdiction of the 
ordinary of tho dioceſe in which the other houſe 


Judgment for the defendant. Ex relatione m'ri Jacob. 


£ . . 3 
In Salk. he plea is repreſented to have- that the inteſtate ot the time of bis death 
AC 2 bat 125 ſtatement appears from the ings in Salk» 750. and paſts vu he 
incorrect, and ſo Lee C. J. conſidered it in Say, 83. R 


41 1, 412. 
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To Rex verſe Majorem Rippon, 
| 8. C. Salk. 433» 


Mandamus was directed to the mayor, aldermen, and An officet cons 
commonalty of Rippon, to reſtore Sir Jonathan Jen fiituted by ele- 
vines to be alderman of 7 ll They in their return take bo —_ 
advantage of the miſdirection, and ſhew, that they are in- To a mandamus 
corporated by another name, viz, the mayor, burgeſles, f reſtore an of- 
and commonalty, but precedent to the ſubſtance of their re- generally ee that 
turn; and they ſay, that Sir Jonathan Jennings on ſuch a de had reſigned” 
day in open aſſvmb y in the town, libere, perſonaliter, et de: ——— 
bits modo, ſurrendered his office of alderman of Rippen, and ha made a com- 
declared, that he would not continue, et deſervire in officio — — 
' pracdiffo any longer, by which means the office became gentdgü that the 
void, and they elected another in his room. Mr. Mulſo r:Ggnation 
took exception to this return,, that it not being ſhewn in —_ — 
the return, that he ſurrendered by deed, jt muſt be intended, ,! ned nor 
that he ſurrendered by parol, and then it will not be good; cher the deed. 
for he has a freehold in his office, ſince he ought to conti- geg tuner. 
nue for his life, unleſs he be removed for good caule. Aud poration by a 
the freehold of a thing which lies in grant, cannot be grant- wrong name is 
ed or ſurrendered without deed. 2 Roll. Ar. Grants. I Vent, Bur ig e em. 
296, Co. Lit, 338. 2 Roll. Rep. 20. Cro. Car. 7 259. bers make a re- 
And as to the caſe of the king and Tidderly, 1 Sid. 14, he urn thereto, if 
ſaid, that was only, a burgeſs. . Mr, Northey e contra (aid, gien wil lie 
that ſince Sir Jonathan Jennings came in by election with- againtt them. 
out any deed, he might ſurrender without. deed. And he — = 3 
relied upon 1 Sid. 14. where Hale chief baron ſaid, that tuin a fuffelent 
it is incident to a corporation, to take a reſignation of their anſwer to the 
members. But however the return poſitively affirms, that — 


the ſurrender was debito modo 3 and if that is falſe, Sir Jena- count of the 


Fennings pay bring his action. Hc{t chief juſtice. If —— of 
a man ſpeaks at large, that he will not be alderman, Qc. rat a keond 


that ſignifies nothing. But : contra, if he comes in an open writ. 

aſſembly of the corporation, and there reſigns his office, and — — of 

declares, that he will not continue in it longet, and deſires — 

them to accept his reſignation, and they accept it, and elect 

another in his room, it is a good reſignation, . Indeed if it 

Was an office, which lay in grant by deed, there ought to 

be a deed to ſurrender it; but when they are made by elecs 

tion, the corporation may accept a ſurrender by parol before | 

tem, In London the aldermen ſend letters to acquaint me 8 

lord mayor and court of aldermen that they reſign; and it 

another be elected in their place, it is a good reſignation ; 

indeed they may revoke it before their place is ſupplied, 

(Mr. Criſe common ſerjeatit of London ſaid, that Sir The- 

mas Allen ſent a letter, Sc, that he reſigned his place; but 

7 e another was elected, he came and diſavowed it]. And 

unde a good reſignation of the office of alderman of Lon- 

why not of Rippon # but if a deed were neceſſary, it is . 
Oo 2 | | not 
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Rxx not excluded by this return; for if there was a deed, it he- 
—_— „ vo need to be ſhewn to the court; and therefore reſgnauit 
Mrrox. generally does not ys reſignation by parol, but rather 

| a reſignation by deed ; ' becauſe if there was no deed, there 

was no reſignation; and if there was no fufficient teſigna- 

tion (as it is poſitively ſhewn in the return that there was, 

which is enough for them to fay) an action will lie for the 

falſe return, And therefore the return was allowed for the 

merits. But Mr. Northey took exception t6 the miſuomer of 

the corporation in the writ. - And per Holt chief juſtice, if 

a mandamus be directed to a corpotation as a corporation, 

and there is no ſuch corporation; the writ is ill. There 

may be aldermen in this corporation, and it may be they 

are not part of their corporation. But that was not ad- 

Judged. Mr. Mulſe in Trinity term next following came 

and moved for a new writ of mandamus, becauſe this was 

wrong directed, and therefore _— could not Have ati action 

againſt the corporation for the falſe return of it; and they 

_ be —_ 5 _ % exception to the retutn, — 

e only to intitle Sir Jonathan Jennings to try the right, But 
— nn der Hol chief juſtice, they may bring iy 00 againſt the 
lar — particular perſons who cauſed this return to be made in the 
turn be made name of the corporation. And fo it was reſolved in the 
404 mandamus Caſe of Enfield v. Hills, T. Jon. 116. in a mandamus dited- 
— name of ed to the city of Canterbury, and an action brought for x 
8. P. Com. 86, falſe return againft the particular perſons, and a bill of ex- 
ceptions brought, 'and the exception taken, that it would 

not lie againſt the particular perſons, and over-ruled. And 

therefore in regard that the return was allowed upon the 

merits, and that Sir Jonathan Jennings is not without te- 

medy, it is vexatious to grant a new writ, And upon 

three ſeveral motions for a new writ made by Mr. Mu it 

was denied. But Turton juſtice inclined to grant the wi 

Mx relations mri Jacob. 


Tomkin ver/; Croker. 


3. C. Salk. 49. Carth. 520. 12 Mod. 369. 


ls —— coder R. Nerthey moved for leave to amend a writ of er. 
able. R. ace. ror by the inſtructions given to the curſitor, vici 
ante, 71. fed , a | * . 

vide the books Were Tight, for removing a record of a judgment i cu 
there eited. Com. gra ct nuper reginae, but the writ was in curia 1/9 
2. 4. 2d. z. Which miſtake he prayed might be amended. For orig! 
vol. 1. p. 344. Writs. are amendable, 8 Co. 156, Blacamore's cale. 
Though the in- (by him) the difference is, where the clerk has nothing © 
fruions for it guide him, but he makes a. miſtake for want of ſkill ; tber 
were right. R. the court will not amend; but where his inſtructions 8% 
ace. ante, 77 bim to avoid the miſtake, but by negligence he make 
the writ — otherwiſe than his inſtructions warraat, it is otherwile- 
Ones NE WT OPS OSes wars yes how aupotet the record. Mr 
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Mr. Cowper and Mr. Boult oppoſed the amendment, becauſe 


this was a writ of error. For by the common law no ori- 
ginal writ was amendable ; and the g H. 6. c. 12. gives 
power to the juſtices ta amend, only in affirmance of judg- 
ments, ſo that for ſuch miſpriſion of the clerk no judgment 
ſha!l be reverſed ; which cannot be extended to the amend» 
isz writs of error, becauſe the intent of them is to reverſe 
judgments. 2. That this writ by reaſon of this miſpriſion 
does not remove the record, 1 Roll. Abr. 754. n. 7. 13. 
And therefore ſuch amendment will give a new effect to this 
writ, which is very material in this caſe ; for the writ of 
itſelf is a perfect writ, and has no fault in it; and nothing 
is returned which ſhews a fault ip it : -and then their de- 
mand is, to have a new writ made, to remove 2 record in 
the time of another king. And Mr. Boult cited 28 H. 6. 
11. J. where a writ of error was directed Fohanni Preſet, to 
remove a record coram vobis, omitting et ſocits veſfris; and 
upon praying to be amended, it was refuſed. Mr. Northey 
e contra ſaid, that it is indifferent upon the writ, whether 
the judgment ſhall be affirmed or reverſed. But however 
the ffatute muſt be underſtood, in affirmance of judgments 
upon the writ which is to be amended ; and therefore ſup- 
poſe a writ of error brought, and judgment of reverſal given 
and a wiit of error brought upon that, the amendment of 
the firſt writ of error will be in affirmance of the judgment. 
And he ſaid, that he moved Mich. 1 W.& M. B. R. be- 
tween Blake and Bradford for amendment of a writ of error, 
but the inſtructions in the caſe did not warrant it, other- 
viſe, he conceived, that the amendment would have been 
ranted. But per Holt chief juſtice, no precedent can be 
ewn, where a writ of error has been amended; which is a 
great argument that it cannot be done; and it is contrary 
to the deſign of the ſtatute which was to ſupport original 
judgments, and avoid writs of error, which tend rather ta 
the reverſal of the judgments, being ſued for that purpoſe. 
And what Mr. Cowper ſays is very conſiderable, that the 
writ is a good writ ; for the king's bench has no authority 
to amend it, becauſe it does not ſuit the preſept caſe ; and 
then as the amendment is granted or not, the record will 
remoyed or not, and we ſhall have a record before us ar 
not, and ſo by the amendment of this we ſhall make our- 
(elves a commiſſion. Gould juſtice. If it cannot be amend- 
& by common law, it cannot be amended upon this act. 
And 1 Leon, 134. a matter which was a mere flip of the 
cu was refuſed to be amended, becauſe it would avoid 
ne judgment. And the amendment was denied, Ex re- 
latione m'r i Jaceb, 8 
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Inte Mich us Paramore ver/. Johnſon, 
OT | 8. C. 12 Mod. 376. 


Matzr of de: I N. indeitatus ef brought againſt the defendant, he 
fence, admitting Y pleaded an accord for 20 l. with ſatisfaction made, &. 
3 _ To which plea the plaintiff demurred ſpecially, and aſſigned 
action which for cauſe, that the plea amounted to the general iſſue, And 
might be given jt was argued for the plaintiff, that this matter might have 
in — been given in evidente upon the geyeral iſſue pleaded, But 
may be pleaded per Holt chief juſtice, a man may plead matter which might 


8 be given in evidence upon the general iſſue pleaded, if he 
4 Breeds, admits a cauſe of action in the plaintiff, and avoids it by 


As an 2ccord matter ex poſt facto; becauſe ſuch a plea gives colour to the 
and ſatis faction. 
kay I — r rent a man may plead a releaſe, or may give it in evi- 


Ed. vol. 1. p.96. dence upon ni debet pleaded, The ſame law of entry and 
ſyſpenſion. , But to fay the truth, the admitting the giving 
payment or accord with ſatisfation in evidence in indebita- 


tus afſumpſit is (a) not proper, but it is only indulgence, And 


therefore he held the plea good. Sed adjournatur (5). 


| Vide Gilb. C. B. 66. (b) And rag afterwards given for the plaintiff 
oy try ol we judgment was ds g : plaintiff on 6+ 


x 


Boiture ver. Woolrick, 


In treſpaſs for N an action of treſpaſs quare wm fregit, of aſſault, bat- 

— mn tery, wounding, and Fa him in his quiet 
ing, and for dif- poſſeſſion, &c. upon not guilty pleaded, a general verdid 
— plaintiff was given for the plaintiff, and damages under 40. And 
fon if Mr. Branthwaite moved to have full coſts, becauſe the de- 
defendant pleads fendant was found guilty of a wounding and diſturbance of 
pena — the quiet poſſeſſion. But per Holt chief juſtice, the practice 
are under 40, Nas been alwaysotherwiſe z- and be ſaid, that he did not re- 
the plaintiff ſhall member ſuch a-motion to have been made. But Gould juſ- 


_ ring "56 tice ſaid, that he moved ſuch 2 motion as to the peaceable 


mages. Vide Poſſeſſion here in the king's bench, but it was denied him, 


= $77- 645. And the motion here was denied. | 
| Gilb, Eq. Rep. dale F | | 
197. Burr. 1282. 


Chancellor Ss. Memorandum : Saturday the tventy-ſcwenth of April it 
mers removed. this term the card of Jerſey one of the ſecretaries of fate, by cm- 
mani of the kings took away the great ſeal from the lord Somers. 
Commiſſioners And the ſeal wes not diſpoſed of until Sunday the fifth of Maj, 
of the great ſeal. at tubich time it was delivered by —_— to the lard chief 2 
tice Holt, the maſter of the rolls, the lord chief juſtic T! eby, 

and the lord chief baron Ward. And Thurſday the — 


laintiff, as Leyfield's caſe, 10 Co. 88. is. And as in debt 


ks. — ww wy GD 
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2 of May Mr. ſecretary Vernon came, and took away by com- 
manid of the king the great ſeal from the — and 
the king in council delivered it to Sir Nathan Wright one of his 
ſerjeants, with the title of keeper of the great ſeal, Oc. 


The Hamlet of Spittleficlds againſt the Pariſh 
of St. Andrew Holbourn, 


8. c. Foſt. 307. 


8. an infant born in the pariſh of St. Andrew was nurſ- The legitimate 
+ ed in Spittlefields, the father died, and the mother ran gung — rg 


away, Neither the father nor the mother had any ſettle- dement is ſet- 


ment in St Andrew's, but were only lodgers there. This tled where i is 
child being become likely to be chargeable to the pa- Can. _ 1 Bl. 


riſh of Spittlefields, was removed by order of two juſtices to Burn's Juſtice. 
the pariſh of St. Andrew, being the place of its birth. Upen Ne roms 
appeal from the ſaid order to the quarter-ſeſſions, it was pu, vl. 3. 5. 3g. 
quaſhed ; the juſtices being of opinion, that baſtards did not And may be re- 
gain a ſettlement by their birth, And upon motion in B. m thither, 
R. this order of the ſeſſions was quaſhed, and the order of nich can — 

the two juſtices confirmed; becauſe a child ought to be that it is fettled 
maintained where it is born, unleſs it obtains another ſec- wg vg 
tlement. And therefore it is incumbent upon the pariſh $er:lement by 


. ö | | Birth. 2. 1 
where it * born, to find another place of ſettlement, Ng thee 


#7 "£4 1 * + # 11 0 ” i .* 2 
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* 2 R A. xn was # / OI £6 


Nottingham ver/. Jennings. 
8. C. Salk. 233, Com. 82, 2 P. Wang. 23+ | 


Adder a devife I N ejedtment brought by the plaintiff againſt the defend- 
te A, and his 1 ant upon not guilty pleaded, it was tried before Hal 
— 4 chief jules at the ſittings in Midalgſr; and upon the evi- 
collateral hein dence the caſe was thus. John Jennings being ſeiled of the 
makes ſuch e- lands in queſtion in fee hath iſſue three ſons, and being . 
viſe 12 ſeiſed, deviſed them to Daniel his middle ſon and his heirs 
R. acc. Oro. Jac. for ever after the death of his mother, and if Dania died 
Rl S * without heirs, then he deviſed them to the right heirs of 
oor, 352. pl. himſelf the deviſor for ever. And the queſtion aroſe between 
2164. For. 1. the daughters and heirs of Fohn Jennings the eldeſt ſon of 
3 <3 7 B. the devifor, who were leſſors of the plaintiff, and the devi 
Þ Wan, 310: ſees of Daniel Jennings defendants, whether Daniel ren 
ere $A had but an eftate-tail by the will, or an eftate in ſee-ſimple 
we ap" p!5* If an eſtate- tail, then it muſt be for the plaintiff, if fee- 
Val, 369, ans ſimple, then for the defendants. And this matter upon 
| r trial was referred to the chief juſtice as a point of law, wha 
which paſſes no- ga ve order that it ſhould be argued in court. And Mr. 
thing may ex- ortbey for the plaintiff argued, that it was but an eſtate- 
ſin the inten- tail in Pgnie! Jennings z becauſe it appears, that it was de, 
tator in other Viſed to him only by a proviſion, and not abſolutely; and 
clauſes. R. ace, therefore of neceſſity the court muſt reſtrain the word bein 
Gro. Jae. 695 to heirs of the body of Daniel. And that this was the in- 
tent of the deviſor, appears plainly from hence, that L 
could not die without heirs general, ſo long as any beit 
the teſtator were alive; for the heirs of the body are the only 
heirs, without leaving which, Danie! could not die, ſo 19" 
as the deviſor had any poſterity remaining. And th — 


„ not differ from the common caſe of a deviſe to a m 


„ 7 . 


* * 
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his heirs, and if he dies without iſſue, remainder over; for No7TrInonan 


e reaſon why ſuch deviſe is an eſtate tail, is, becauſe the 
words ſhew the intent of the devifor, what heirs he in- 
tended, And the caſe of Webb u. Hearing, Oro. Fac. 4151 
pl. 5. 1 Roll. Rep, 398. Moor, B52. pi. 1164. is the caſe in 
point; where a man deviſes his houſe to his ſon after the 
death of his wife, and if his three daughters, and either of 
them do overlive their mother, and their brother and his 
heirs, then to them for life, remainder over; and it was 
held in the faid cafe, that the ſon took an eftate-tail only, 
for the very reaſon that he urged in this caſe, viz. becauſe 
the ſon could never die without heirs, living the daughters 
if it was not heirs of his body, they being his collateral 
heirs. And in the ſaid caſe, as it is reported in 1 Roll. Rep, 
my lord Coke puts the cafe in queſtipn, and holds, that 


would be an eſtate- tail in the younger ſon. So it is held 


1 Rell. Ar. $36. 3 Danv. 180. pl. 6. becauſe the elder fon 
is the heir general. There was a caſe Hil. 27 & 28 Car. 
2. B. R. Tilley v. Collier, 3 Keb. 589. 2 Lev. 162. where 
a man ſeiſed in fee had iſſue three daughters, 4. B. and C. 
and deviſed his land ta his wife, until his heir A. arrived at 
the age of twenty-one years, and that bis heir 4. ſhould 
pay bis debts; and that if his heir 4. died without beir, 
that then his heir B. ſhould pay his debts, Cc. and the 
court took notice, what heir he meant, apd held this to be 
an eſtate-tail in 4. As to the caſe of Hearne v. Allen, Cro. 
Car. 57. where a man deviſed his lands to his ſon and his 
heirs, and if he died without heirs, then to the daughter and 
her heirs, Cc. where it was held, that the eldeſt ſon took 
a feg, and not an eftate-tail; the court was divided there 
three againſt two; but there was another point flat againſt 
the daughter, viz, the collateral warranty; and the caſe in 
Cre, Fac. 415. pl. 5. 1 Roll. Rep. 398. Moor. 852. pl. 1164. 
was not mentioned-there, and therefore we hope, that it 
tall not be an authority againſt the preſent caſe, which is 
agreed ys. 2 448. | 

Mr. 'Cart ew 8 contra argued for the defendants, that he 
would attempt to make a diſtinction between this eaſe and 
the caſe of Weib v. Hearing, Cro. Fac. 415. N. 5. 1 Roll. 
$9. 5 Moor. 852. pl. 1164. which caſe he took to be 
a middle caſe between the eaſe of 19 H. g. 8. ö. and the 
eaſe of Hearne v. Allen in Cre: Car. 57. which is the caſe 


. point, For where there is a deviſe over to a ſtranger, as 
in the caſe of H. g. there the firſt deviſe has a fee, andſ a) the () Vide ante, 


— and the 


there cited, 


remainder over is void ; and fo where the deviſe is poſitive, 


as in the caſe of Hearne v. Allen, and in expreſs words, the 


— rg will be void. But in the caſe of Webb v. 
» ro, Jac. 415. pl. g. 1 Roll, Rep. 398. Moor, 852. 
pl. 1164. the ſon took the Ln ation 3 

erefore as his eftate was created by implication upon 


truQion of the will, the ſaid eſtate may be qualified 
more 


Junxznoy 
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NorTinNGzau more eaſily; but the court will not give ſo much favour ta 


Junxancs. 


an implication, as to.overthrow an expreſs deviſe ; and there. 
fore theſe reſolutions may ftand together, and the court will 
be rather inclined to make ſuch interpretation; becauſe the 
clauſe which ſhould reftrain the eſtate of the ſon is a void 
clauſe, and has no operation; for it does not veſt any eſtate 
in the right heirs by deviſe, but they are in of the reverſion 
by deſcent ; and therefore it is pre tanto more hard, that a 
clauſe which is merely void ſhould controul an expreſs deviſe, 
To which Mr. Northey for the plaintiff anſwered, that he 
did nat pretend that this clauſe bas ay operation, to paſs 
the eſtate, but that it declares the intent of the teſtator, that 
the ſecond ſon ſhould not have the land abſolutely, but that 
ſome other perſon ſhoyld ſucceed him. And as to the other 
objection, that the ſon ſhould. have the eſtate by implication, 
that makes no difference as to the plaintiff; for the only 
queſtion is, concerning the conſtruction of the word heirs, 
Halt chief juſtice ſaid ta Mr, Carthew, that he did not take 
all the advantage of the caſe of Hearne and Allen, Co. Car, 
37. that he might; for if the ſaid caſe were law, it went far- 
ther than the caſe in queſtion : and ſo on the other fide, that 
de did not anſwer the caſe of Webb u. Hearing, Gro. Jac. 415. 
« $+ 1 Roll, Rep. 398. Moor. 852. pl. 1164.. And the chief 
ice ſaid, he permitted this point to come before the court 
only out of reſpec to the caſe of Hearne v. Allen, Cro. Car. 
$7. The caſe in 19 H. 8. 8. J. is, where the remainder is 
limited to a ſtranger, which no body ever thought good; 
for in the ſaid caſe there is nothing to explain what heirs the 


dexiſox intended. But where the limitation is among tela- 


tions, as in this caſe, there the word heir cannot mean any 
thing but iſſue; for the ſon, cannot die without heir, ſo long 
35 the father has any heir remaining, which is the reaſon of 
Hubb,and Hearing's caſe, Cro, Fac. 415. pl. 5. 1 Roll. Reps 
308. Moor. 8 52. fl. 1164. And as to the limitation over 
do his own zight heir, that it is void; though it is not good 


| In point of limitation, yet it explains the intent of the teſla- 


That there the eſtate of the ſon aro 
that did nat govern,the reſolution, as one way ſee in Au, 


tor 3 28 if a man deviſes land to J. F. and his heirs, and if 
he die without iſſue, then to the right heirs of the devilor; 
it in pp eh devite, though his cen right heirs 
are in by deſcent. Jia | 
And Gauld juſtice pid, that be would not make any dif 
ſerepce between this caſe and the caſe of Webb and. Hearn 
Cro, Fac. 43 5+ NM. 5· 1 Rall. Rep. 398. Moor. 8 5. Pl. 1164 
by implication, 


$52. Kl. 1764. but the reaſan of the ſaid caſe was, becauſe 
the intent of the teſtator appeared from the words of the li- 
mitation oyer the ſon, which, would ſignify vothing, 

the ſon's eſtate was an eſtate- tail. And the court in this pa, 
ſent caſe made a rule, that tbe pH ſhould:be delivered to the 


Co 
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or 
Pett ver /. P ett. 


8. E. Salk. 250, 3 Salk, 138. Com. 87. 1 P. Wms. 25, 12 Mod. 409. 


Holt, 2594 4 


O her daughters. C. had iſſue a ſon D. and died, Ihen fenden, 
Sir Peter Pett died inteftate. B. obtained letters of admi- dren of the bro- 
niſtration in the ſpiritual court. Upon which Mr. Lech- thers and fiters 
mere in behalf of D: great nephew to Sir Peter Pett, moved 2 
the court of king's bench to grant a mandamus to be direct- tatives intitled 
ed to the ſpiritual court, to command them to compel the D 
adminiſtrator to make diſtribution. Upon which the king's tegen etare. 
bench made a rule, that counſel on both ſides ſhould be R. acc. 2 Verne 
heard, whethes ſuch mandamus ſhould be granted or not, 735 1 
Upon which at the day appointed by the rule Mr. Lechmere «cafe zo. 2 Show. 
for the mandamus argued, that the queſtion of this caſe aroſe 286. pl. 282. 
upon the clauſe of the 22 & 23 Car. 2. c. 10. / 9. provided * Was. 596+ 
that there be no repreſentatives admitted between collaterals 
after brothers and ſiſters children; and ſ. 4. clauſe 3. and in 
caſe there be no cbild, then to the next of kindred in equal 
degree of or unto the inteſtate and their legal repreſenta- 
tives as aforeſaid, and in no other manner whatſoever. And 
firſt he obſerved, that the courts of the common law al- 
ways favoured diftributions, and had always conſtrued the 
ſtatute accordingly. To prove which, he cited the caſe of 
Smith u. Tracy, 1 Vent. 307. 316. 323. 1 Med. 209. T. 
Jin. 93. 2 Mad. 204. where it was adjudged, that a bro- 
ther bo of the halt blood ſhould be admitted to have diftri--(«) R.acc.Carth, 
bution with a brother of the whole blood of the inteſtate; B * 
and the caſe of Palmer and Allicoct, 3 Mad. 58. where a 2 Vern. ——_ 
man died-inteſtate without a wife, leaving only one ſon, Sho. Parl. 
and adminiſtration was granted to the ſon, who afterwards vw x 
died inteſtate, and the queſtion was, whether the next of 
the blood of the father, or of the ſon, ſhould have letters of 
adminiſtration de bonis non; and as to that the queſtion was, A perſon intit- 
if the ſon ſhould have the goods of the father as an intereſt — or 1” 
veſted in him as diſtributee by the ſecond clauſe in the ſe- the eftare of an 
venth ſection of this act, which ſays, that in caſe the inteſ- inteftate has : 
tate leaves no wife, that all his eſtates ſhall be diſtributed Pan ds death 
equally amongſt his children: and it was held, that the ſon, of the inteſtate, 
h he was but one child, was within the word chil- 2 
n and he took it as an intereſt veſted, and that there- — 3p. Wms, / 
fore adminiſtration de bonis non of the father ſhould be grant- 30. = D. 
ede bis next of blo 11 52 => 
 this-queſtion not being among diſtributees, in what 
2 diftribution ſhall wary, but whether any diſ- 
dution ſhall be granted at all, or whether the adminiſtra- 
trix 
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Rzx trix ſhall have the whole, the great nephew is intitled to 
the more favourable conſtruction of the act of parliament, 
The miſchief before the act was, that the adminiſtrator 
carried away the whole perſonal eftate of the inteſtate; and 
therefore this act was made, to let in the relations of the in- 
teſtate jn ſuch a degree of proximity, to ſuch a ſharg as the 
ſtatute directs, as the law of reaſon requires, and as one may 
conelude that the inteſtate himſelf would have done it, if he 
bad made his will, And therefore this being a remedial 
law, ought to be extended as far as the words or reaſon of 
it will permit for advancing the remedy, The ſtatute gives 
an equal ſhare to collaterals in equal degree; and as repre- 
ſentatives have the right of their ſtock, and therefore am 
lineals are admitted in inſinitum; ſo it will be reaſonable, to 
extend it among collaterals, as far 38 the wards will permit, 
The words of the proviſo are ſtrong, but they do not affect 
this preſent. caſe ; becauſe it precedes the clauſe, which pro- 
vides for this caſe. Like the caſe of Gainsford u. Griffith, 1 
Haund. Go. where it is beld, that a reſtrictive clauſe inter- 
vening in the middle of ane pr two ſentences, ſhall not be 
applied to the latter part, And there is the more reaſon to 
make ſuch conſtructions in this caſe ; becauſe in the former 
clauſe they were to take part of the eſtate with the wiſe, 
whereas in this caſe the queſtion is only between the one 
and the other. But then if it ſhall be extended to reftrain 
this clauſe, it ſhall be underſtood of the children of brathers 
and ſiſters of collaterals, viz. brothers and ſiſters in the pre- 
ſent caſe, and not of the children of brothers and ſiſters of 
the inteſtate, for collaterals are the next antecedent; and 
the queſtion ariſing about repreſentatives, the perſons te- 
preſenting ought to be accounted from them, And this is 
agreeable to the other parts of the ſtatute, for the ſtatute 
gives diſtribution to the next kindred of equal degree and 
ſuch as reprefent their ſtocks, ſ. 3. and /, 6. Tb eſtate 
ought to be diſtributed among the next of kingred, and thoſe 
who legally repreſent them; ſo that it is the next of bin- 
dred, it is the collaterals, who are repreſented ; as in /. 5 
it is the children who are repreſented ; and the clauſe will 
ſtand in this manner; provided that collaterals ſhall be tre- 
preſented by none but brothers and ſiſters children, which 
muſt neceflarily be underſtood, the children of the brothers 
and ſiſters of the collaterals; and in ſuch ſenſe the whole 
act will ſtand together. 

As to authorities, he ſaid that he knew none in the caſe 
but that of Carter and Grawley, the argument of which caſ 
made by the lord chief juſtice North is in Raym. 496- But 

three judges were bf a contrary opinion to him, ui. that 
the diſtribution ſhould be extended to the collaterals, u. 


| Nad 
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be granted; a rule was made gi, c. and afterwards Mr, 
juſtice Elis died, and Lovinz was made a juſtice of . 
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tommon pleas ; and then the rule for the conſultation was kt 
made abſolute by the opinion of two judges againſt the opi- ma 
nion of the chief juſtice, and haeſitante Levinz, who had not 

heard the arguments. He added farther, that the parlia- 

ment in making this law had regard to the civil law, and 

deſigned as to this point to eſtabliſh it; and therefore he 

tited ſome caſes out of the books of the civil law, to prove 

that diſtribution ought to be made in fuch caſe. Juſtinian. 

Inſtit. lib, x. tit. 5. lib. 5. tit. 7. Grot. de jure belli et pacis, 

lib. 2. cap. 7. ſe. 1. num. 30, 31+/ef. 11. num. 1. and Pa- 

fendorff de jure naturae et gentium. | 


E contra Mr. Harcourt argued, that ſuch diſtribution 
would be, 1. Againſt the words of the act of parliament. 
2. Againſt the intent. 1. The words are expreſs, that no 
repreſentations ſhall be admitted among collaterals after 
brothers and ſiſters children, Then, 2. Admitting the in- 
tent of the act to have been, the ſetting up of the civil law 
yet as it appears by the opinions of the learned civilians, 
certified under their hands at the end of my lord North's 
argument, as it is reported in Raymond, it it a conſtant rule 
among them, that repreſentatio in filiis fratrum et ſororum tan- 
tum locum habet, ad ulteriores vero collaterales non extenditur. 
And it is another rule, quod vocantur ad ſucceſſionem religui 
collaterales, quicungue in gradu ſunt proximiores, remotioribus 
excluſis, ita quod infallibiliter ſemper 2 in gradu ſit prior in 
fuccgſſone. And this point has been ſince determined in chan» 
cery before the lord Somers, whilſt he was there, in the caſe of 
Maw and Harding, 2 Vern. 233. Prec. Cha. 28. that the ſta- Note, this caſe- 
tute ſhould be underſtood of the children of the brethers and = 122 
liters of the inteſtate 3 and the bill there, which prayed dif- 14juqg.4 zach 
tribution in the preſent point, was diſmiſſed, Beſides, that July 1693. And 
executors and adminiſtrators are fayoured in law; and there- — — 
fore this act of parliament, which takes away their profit, and Dakios — 
and leaves them the care and pains, ſhall not be extended creed in chan 
to 1 diſtribution againſt tham beyond the letter of the 8 
law. If this had been the queſtion for adminiſtration upon point was de. 
= 21 H. 8. c. 5. the plaintiff could not have had letters of — Mer. 
miniſtration becauſe the defendant is nearer of kin than — — 
wh 2 therefore the judges in the expoſition of this act 8. 1717. 
n avour proximity of blood, which is favoured by other 
vs concerning the ſame matter, and will not give the eſtate 


inteſtate from the nearer to the remoter relations, 


* hb chief juſtice : That he was always of opinion, that 
ay N court the law was underſtood to be accord- 
1 3 certified by the civilians in the end of my 
able; orth 1 3 and that their practice 1 — 
ö inion was given upon ver vice. 
But A the plaintiff 2 — the ovil law is with 
© may appeal, and upon that he will have the advan- 

tage 
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tage of it: Certain the inteſtate muſt be conſtrued the 
correlative to brothers and ſiſte rs children; becauſe the in- 
teſtate is the intire ſubject of the act, the proviſion is made 
for his wife and children, and the diviſion is to be made of 
bis eſtate. This act was penned by Sir Walter Walker in the 
time of my lord chief juſtice Bridgman, when he was chief 
juſtice of the common pleas. He had the liberty to argue 
there for the power of the ſpiritual court in granting diſtri- 
butions ; and after he had argued for three hours, Bridgman 
chief juſtice inclined in opinion to Sir Walter Walker, but the 
other judges oppoſed it; and it never obtained in Venia. 
fer- ball, but prohibitions were granted upon the firſt mo- 
tion. And when he could not obtain his point in the courts 
- of law, he procured an act of parliament, which was reſtrain» 
ed as here of purpoſe. And Gould juſtice ſaid, that the 
words in this clauſe; upon which the plaintiff relies, are, 
their repreſentatives as aforeſaid ; which muſt mean what 

y are allowed to mean in the proviſo, and then it will 

nd upon the words of the proviſo. And Holt chief juſtice 

d, that in Tracy's caſe a prohibition was granted, but 
afterwards a conſultation was awarded upon great debate, 
And by the opinion of the whole court the rule was diſs 
charged, 


Mutford very. Walcot, 
8. C. Sax. 129. 12 Mod. 410. 


An pts Tx offumpſit the plaintiff declared upon a bill of ex · 


to pey a 
nee, ulance for 700 ducats payable at Amflerdam, which the de- 
82323 fendant accepted the thitty - firſt of December following, pr 


ance to pay uh dict for the plaintiff; Sir Bartholomew 


| Kees ante, 366 — 9 that the time of payment of the bill being 


at the time of the acceptance, it was impoſſible that 

the defendant ſhould aſſume to pay it ſecundum tenorem biliat, 

for that was out of his power. 175 though this accept- 
; ance was within the three _ grace, viz. the laſt day, 
within which time payment is good, and no proteſt for 
want of payment can be made; until the ſaid days are clap 
ed; yet it is a breach, not to have paid the money within 
the uſance; and the plaintiff has no need to ſay in his de- 
claration upon u bill of exchange, that he did not pay it 
within the days of grace j but if the ſact was, that it V3 
then paid, it ought to be ſhewh of the other fide, 80 lt 
here the time of payment was elapſed at the time of accept. 
ance; and therefore it was ĩmpoſſible to accept it then, #2 

be paid ſcundum tenorem billac. And this e, — 


—_ EST 5-3 
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ſtronger in reſpect of the diſtance of the place: for admit- MvTrony 
ting, that payment within any of the three days of grace yy. 
would be according to the tenor of the bill, yet when the 

acceptance! here was upon the laſt of the ſaid days, it was 

impoſſible to pay the money the ſame day to the plaintiff at 
Amſterdam... a+ T be acceptance here is not good, becauſe no 

houſe is mentioned, where the bill ſhould be paid. Mr. Hall 

for the plaintiff cited the caſe of Jack/on and Pigot, ante 364. 

as.a caſe adjudged in point. And Mr. Northey for the plain- 

tif ſaid, that there, might be ſome difficulty, if the action 

had beep. brought againſt. the. firſt drawer, but none where 

the defendant is chargeable by. his own acceptance; for a 

man may tendex. a bill to be accepted, after the time of pay- 

ment is expired, to oblige the acceptor, if he will accept it, 


Per Holt chief juſtice. There muſt be ſuch acceptance as 

will bind the acceptor, and that is ſufficient. As if a bill 

of exchange be payable at London, and the perſon upon 

whom it is drawn accepts it, but names no houſe where he 

will pay. it, the party that has the bill is not (2) bound to (vide Bayleys 
be ſatisked with this acceptance, but nevertheleſs if he will 25: 

be content with it, it will bind the acceptor. So if 4. 

draws. a bill upon B. B. refuſes to accept it, C. rather than 

it ſhall be ci BY accepts it for the honour of A. this (5) 22 
acceptance. will bind C. So if a man offer to B. a bill of 

exchange payable in Amffardam, B. refuſes to accept it un- 

leſs ſome merchant in Lenden will ſign it; if the merchant 

ſigns it, he (c).becomes, acceptor for the honour of the (e) Vide Bayley, 
drawer, Acceptance after the day of payment is common, 9 

and there is no 4qconvenience. in it. And Holt chief juſ- 

tice ſaid, that he remembered a caſe* where an action was 
brought-upod & bül of exchange; and the plaintiff declared | 
upom the hill, where (ait was negotiated after the day of (4)Vide Bayley 
payment g arid '@ queſtion was made, whether the plaintiff ry 


cauld:detlare upon the bill; or whether be ought to bring 
indebitat ur and he ſaid; that he had all the emi- 


| . pon his chambers at Ser- 

n. Ian in the long vacation about two years ago, and 
they all held ĩt — common, and uf, — a very 
Scud practice. And as to dhe matter of the ſecundum for- 
* Sit it the payment of the money that is the ſub- 
Muc of the promiſe q; and! it was held in the caſe of 
Then and Pen. Gould juſtice: 


* a * $11 2 ee ol 3 

gase eee, homer concerning the days of 
17 —— manner of 5 uch 5 
art Faceb. LE "<7 mſi calc . 1x 

n ' G * 
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+. *- Garret verſi Johnſon;” © © 
the words EBT upon the ſtatute of 5 & 6 V. M. c. 22. upoi 
& then and a"'clauſe in the ſaid act, par. 19. by which a penalty 


there” refer to. of -51. is impoſed upon the owner of any” hackney-coach; 
ice lad been who ſball ply upon 4 Sunday, not being appointed by the 
mentioned, R. commiſſioners, Oc. The plaintiff declared, that the de: 
252. 16 Vin, fendant"being owner of a hackney-coach, the ſeventh of 
209. pl. 10. April 1700, 'at the pariſh of St. Botolph's | Aldgate in Lon- 
Com. Parols. A. py, drove his coach upon the ſeventh day of ri! 
24- 2d. Ed. vol. une D * 3 0 
4. P. 386. 470, exi/ientem diem dominicum, contra ſoprmam flatut 
made at Wifiminier the ſeventh of November the fifth of thi 

king end of the late queen, adfune et ihidem nn kf, . 
punctuatus by the commiſſioners, © Upon ni drbet pleaded; 

s verdi& for the plaintiff, And upon motion of arreſt of 
judgment made by Mr. Branthwaite, and oppoſed by Sit 
Bartholomewo Shower, the judgment was 2780 ſted ; becauſe 

the adtunt et ibidem muſt refer to the laſt time and plact 

mentioned, which is the time and place of the making of 

the act; and therefore the plaintiff has conflned the ap- 


S 52 00 ro ﬆ - 


| fore the declaration ſſtould have ſalid, n dient appunttu- 

25 a otus, Cc. generally, or non briſlent appunci natur, Ye. the 

ſeventh of April 1700 ; for though upon evidence another 

time or place may be given in evidence, yet upon the face 

of the declaration the plaintiff ought to make himſelf a good 
title to the action. "Ex relation ri acbb. 


Clay vegſe Snelgtare. 
The maſter of HE defendant as executrix to the 'maſter of 2 ſhip 
a Gip camper libelled in the admiralty court for the wages owing 


1 to the teſtator by the owner. Upon which the plaintiff w 
— 9p 110 have a; prohibition ſuggeſted the ſtatute of 15 R. 2. 6. 
8. C. Salk 24, that the admiralty court (hall not have conuſance''of con- 
Holt, 59 tracts made upon the land; and ſhews this eontract to bare 
And this caſe was 
Achorh toc 
| Aim. pot.1452. the prohibition, as well in-Aficharimar, Hilary, and Eo 


entatives. 


S. C. Salk. 33. 
H and are not diſcretionary in the court. Rn. 3, 7. 1 
Cad. 558, the caſe in Winch, 8. was the firſt caſe where a probibitio 


The coun have was denied in eaſe of a fuit by marinete for" their 5 8 
mers granting or tefoling probibicions. 8. O. ale. yy: 28827 


the 


cont. Burr. 1950. The court will not on; gr: 
wages compel the owner to give bail, unleſs by 
ſtances in the owner's fayour. a 


and where there are ov 


* 


neee nere; 
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the admiralty court; and the denial was grounded upon 


compaſliqnate reaſuns, becauſe they were poor men, an 
becauſe there they might join in action, but here they muſt 
ſeyer; but the ſaid caſe is contrary to the reaſon and 

ounds of the law; for where the contract is made upon 
the land, though the ſervice was done upon the fea, it is 
out of the juriſdiction of the admiralty z and fo vice verſa, if 
the ſervice was done upon the land, and the contract upon 
the ſea. 12 C. 79 80. Staunf. 51. b. Hob. 212. A con- 
ſultation (a) is a 


$77 


Cray 


V. 
Suites Avr 


ways denied in caſe of a ſuit by mariners, (4) Vide S. 


if there is a charter party. And the ſealing of a writing 3: Pl. 1. Str. 


cannot make any difference in reaſon, Raym. 3. a prohi- 
dition granted where. the maſter libelled alone, Mr. Northey 
and Mr. Hall « contra for the defendant ſaid, that the caſe of 
mariners was now ſettled, and ought not to be ſtirred ; but 


9 
3 Lev. 60. 


68. Burr. 1944. 


that the great reaſon why they are permitted to ſue there is, 


the ſhip is the debtor, and by the law of the admiralty they 
may attach her, which they cannot do by the common law; 
and in the admiralty court they may all join in a ſuit, where - 
as by the common law they muſt bring ſeveral actions. 
That the caſe of the maſter is not different, for the ſhip is 
fecurity to him, and he is but a mariner, and his wages are 
wages at ſea, But, however; where the maſter dies in the 
voyage, as he did in this caſe, there can be no reaſon to 
exclude his executors from ſuing in the admiralty, becauſe 
he had no opportunity of bringing his wages to account 
with the owners. And in 2 Vent. 181. Alliſon v. Marſh, 
the purſer, though an officer of the ſhip, was allowed to ſue 
for his wages in the admitalty. And in 2 Kb. 779. pl. 6. 
Rex v. Pike, a prohibition was denied, where the maſter 
and mariners joined in a ſuit in the admiralty for. their 
wages, [But Holt ſaid, that a prohibition - ought to Have 
deen granted quoad in the ſaid caſe.] And he cited a caſe 
Hil. 27 C 28 Car. 2. C. B. between Cooker and Older, 
where Atkins and Ellis juſtices were of opinion, that a pro- 
hidition ought to be granted to the ſuit in the admiralty 
court by the maſter of a ſhip for his wages ; but North chief 


_ and M yndbam juſtice, held the contrary opinion. 


ut Holt chief juſtice ſaid, that it is an indulgence, that 


the courts at We/minfler permit mariners to ſue for theit 
wages in the 2 court, becauſe they may all join in 
ſuit ; and ĩt is grounde upon the principle guad communis error 


facit jus; but they will not extend it to the maſter of the ſhip, 


eſpecially if he was maſter at the beginning of the voyage 
dere in England, and the contract was made with him here. 


Poſibly (% if the maſter of a ſhip died in the voyage, and (3) Vide Str. 


another 


the ſea, ſuch caſe might be different. As in the caſe of 
ek v. Louthſey, where it was held in this court lately, 
"ai a ſhip was bypothecated, and money borrowed upon 
y at Amflerdam vpon the Yonge, he who lent the money 

| F may 


ol. L 


man took upon him the charge of the ſhip upon 8 
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Crar (a) may ſue in the admiralty for it: and this court granted 90 
gurt aer, à confultation in the ſaid caſe, But in another caſe; where al 
(a) Vide ante, the money was borrowed upon the ſhip before the voyage, fi 
152. and the the king's bench granted a prohibition, and the parties ac- ne 
7 2 quieſced under it. There are many precedents in the court 4 
e of admiralty, of ſuits by the mariners for their wages, but c; 
none for the maſter of the ſhip. And the caſes differ ; for 1 

the mariners contract upon the credit of the ſhip, and the ſo 

maſter upon the credit of the owners of the ſhip, of whom m 

generally he is one. The opinion of lord Hobart, that where 2 

there is matter of property to be tried, a prohibition ſhall be gl 

nw is a little too hard, Gould juſtice agreed with a | 

olt, and ſaid, he was of opinion, that prohibitions were re 

antable of right, though it had been conttoverted in his ec 

me. To which Holt chief juſtice ſaid, that Hale chief la 

juſtice, and Wyndham juſtice, held prohibitions to be di pe 

cretionary in all cafes ; but Kehnge chief juſtice was of the me 

contrary opinion. And he ſaid he did not eſteem them to me 

be matter of right. Then Mr. Nertbey moved, (5) that the the 

court would compel the plaintiff to put in bail to the 2c · ul 

tion to be brought for the wages at common law, or other- co 

wiſe deny the prohibition z which he ſaid had been done oſ. his 

ten. Holt chief juſtice confeſſed, that the court had ſome- it 

times interpoſed, and procured bail to be given; but it vn fer 

by conſent, and in caſe of the proprietor himſelf. But in Ch 

regard that in this caſe the plaintiff was a purchaſer without ſta 

| notice, there was no reaſon. And a prohibition was granted. in 

(5b) Note; the ground of moving for ball according to the report in Carth. 513. wa decal by 
owner was beyond ſea, | | ſcr 


14 David Jones ver/. Stone. | 
8. O. Salk. 550. Holt. 596. 
— — HE defendant libelled againft the plaintiff, viard 
ed to afpiritual N. for that, that whereas by cuſtom time wheres 
decneft it hi ne c. he Was obliged by himſelf, or ſome other perſoh 
power to to ſay divine ſervice in the chapel of Chalbury, for wbich 
— 2 he received ſuch a recompence : nevertheleſs he had negled- 
ings, unleſs ed to do it, &c, The plaintiff, to have a prohibition, ſvg; 
ſuch fa is de. geſts, that all cuſtoms and preſcriptions are triable by d. 
2 — common law z. but does does not deny, nor traverſe, 
gcc. ante, 436, Cuſtom. And Mt, Harcourt for the plaintiff l 


Vide roft. 889. the vicar is nbt compellable of common right to ſay d 


Tha _—_ ſervice in any place but in the mother church; and the M 
the exiſtence of fore this being a cuſtom, to charge the vicar againſt con 2 
a cuſtom. Vide mon right, it ought to be tried at comthon law. If in mac 
the books there ſuch a cuſtom be found, the king's bench will grant a7 was 


2 | 2 2 * 
2 air chief juſtice ſaid, that he was not of opinion, © 
— a we Ar this "ring a duty incumbent upon the plaintiff by prefer 
Enn tion barely of itſelf is ſufficient ground for a penny 
2 Vice een fines the preſcription is pot traverſed io 05.7 
$ Co. 73. 4. 


* 
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jon; for it is an eccleſiaſtical right, to bind an eccleſi= Joxrs 
aſtical perſon to do an eccleſiaſtical duty; and if the eccle= Q- 
ſiaſtical duty be neglected, the perſon who is guilty of the 


4 neglect may be ſued for it in the ſpiritual court, though the 
ort duty began by cuſtom, And it is the very point of M illiam's 
but caſe, 5 Co. 72. b. where the vicar of Alderbury was obliged 
for upon a cuſtom to celebrate divine ſervice, by himſelf or 
the ſome other perſon, in the chapel of Sr. John, within the 
10nt manor of Weellaften, for the lord of the manor and his tes 
dere nants; and the lord brought caſe againſt the vicar for ne- 


gligence in 12 divine ſervice in his chapel for ſuch 
a ume; and it wgs held, that it would not lie, but that the 
remedy was, to ſue the vicar in the court Chri/tian, becauſe 
eccleſiaſtical perſons are more ſubject to the ſaid courts than 
lay men are. If this was a preſcription to affect lay men; 
perhaps it might have another conſideration ; but it is a 


the mere eccleſiaſtical duty, and might have a legal commence- 
1 to ment by the conſent of all patties, as by compoſition, If 
the the viear for a ſum of money undertook to do divine ſer- 


vice, and an act was made in the eccleſiaſtical court by the 
conſent of all parties, that would have bound the vicar and 
his ſucceſſors before the 1 El. c. 2. And therefore becauſe 
it may have commenced by an eccleſiaſtical act, the de- 
ſendant may have his remedy for the neglect in the court 
Chriſtian, And it is upon the ſaid reaſon, that notwith- A patfon may 


zout ſanding the opinion of Coke 2 Inft. 491. where a ſuit was _P the ſpiri- 
ted, in the eccleſiaſtical court againſt a parſon, c. for a penſion . 


dy preſcription, no prohibition is grantable, though the pre- by preſcription, 
ſcription was denied. _ — 3 ; 
Gould juſtice agreed, and ſaid that he would cite a ſtronger 218. D. og 
caſe, Halſey v. alſey, V. Jon. 230. where a preſcription E. N. B 51. 
was alleged for a way to carry his tithes through a cloſe 1 
called S. and for ſtopping of it the defendant libelled againſt pohibited, ibo“ 
the plaintiff in the eccleſiaſtical court; whereas in fact the che preſcription 
way by preſcription was through a cloſe called V. and for f Dorada 
that preſcription for ways ought to be tried at com- 82. Semb. acc. 
mon law, &:. and upon demutrer to the declaration, a F B 51. B. 
conſultation was awarded by the opinion of the whole as As 
court, So a parſon may ſue for a modus in the ſpiritual 
court, Holt chief juſtice ſaid, that if the caſe in Jones had 
_ come in judgment in this court, it would be queſtion- 
K 15 becauſe it (a) charges the freehold of another man. () Vide ante, 
i Caſe of a madus is, as Gould juſtice ſays, if the madus ® r 
ca dd! but if the defendant lags that it is leſs, and in- dial. 
_ ra it moſt bo tried at 2 law. The rule 
{ cauſe why a prohibition ſhould not be granted 
was diſcharged. - Ex relatione m'ri Jacob. a 
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Rex verſ. Inhabitants — in Glamorganſhire, 


A certiorari i MRD E RS were made by the juſtices of peace, fot 15 

lies to remove levying money, for repairing Caerdifſe bridge, by vir. ba 

= 7 "ot tue of the 23 El. c. 11. And it was objected by Mr. Ew the 

2 erect- and Mr. Lechmere, that this court cannot in this caſe gran oth 

ed by act of par- a certiorari; becauſe it was a new juriſdiction erected by a mi 

_— mo new act of parliament, the truſt of the execution of which , 

Sik, 146. Vide is repoſed in the juſtices, and this court has nothing to in- * 

ante, 46y. and termeddle with it; for if they proceed according to the fta. the 

COR tute, then there is no reaſon to remove their orders; but if rep 

As orders made not, then what they do is ceram non judice, and void. And ou 

by — —.— the parties may examine the legality of theit proceedings in * 

— — an action; and ſo it was held in a caſe of Jecrees made by the 

ing a bridge. S. commiſſioners upon the act for the fens, 1 Sid. 296. Balli. bet 

2 . . Partridge. Hardr. 480. Terry v. Huntingdon, Cro. Cor * 

A certiorari lies 394. Nichols v. Walker. And no certiorari lies to remore ans 

te remove pro- orders made by commiſſioners of bankrupts. Sed non all- the 

— roles catur; For this court will examine the proceedings of al rep 

8. C. S. Ix. 146. juriſdictions erected by act of parliament, © And if they, un- to 

Vide Stu. 704+ ger pretence of ſuch act, proceed to incroach juriſdiction w Th 

_ Ae Burr, themſelves greater than the act warrants, this court will 1 

334. ſend a certiorari: to them, to have their proceedings re- * 

Under a power turned here; to the end that this court may ſee, that the) * 
CANE keep themſelves within their juriſdiftion ; and if they er- 
bridge money ceed it, to reſtrain them. And the examination of ſuch 
8 . matters is more proper for this court. As in the caſein 
el to queſtion z whether the act of queen Elizabeth impowers the 

ſupport the juſtices to raiſe money to mend wears, and to determine the 1 

e doubt upon the act. As to the caſes of orders made by con- vid 

miſſioners of ſewers, and of the fens,: the court is (a) cat: ſeye 

tious in granting certioraris; and firſt they make inquit Ani 

into the nature of the fact, and what will be the conſequence ove 

of granting the writ; becauſe the country may be drownel Hal 

in the mean time, whilſt the commiſſioners are ſuſpendel caſe 

by the certiorari. But that is only a diſcretionary executio con 

of the power of the court, And as to the commiſſioners the 

(5) Ace. ante bankrupts he ſaid, that they (5) had only an authority, and by j 

467. and ſee the not a juriſdiction. And be ſaid, that where the jufi® witl 

cales chere cited. make orders by virtue of a private act, they ought to etui ſeri 

the act with their orders. Then it was objected, that th! and 

court cannot ſend a "certivrari to the juſtices of peace" Indi 

Wales ; but their orders ought firſt to be examined in the all ; 

great ſeſſions, and from thence to be removed hither; b. thoſ 

cauſe this court has equal juriſdiction over Wales, 3 the dein 

have over the king's bench in Jreland z and«herefore tht? coma 

certiorari ought not to be granted to the juſtices there .o 2 

- ſaltum, no more than error will lie in parliament op; vide 

judgment of the common pleas, . leaping over this court — 

king's bench, J 


(s) Vide Str. 60g. ante, 469, Com. Ce. A. 1. 3d, Ed, vol 3-917, 
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But Halt chief juſtice ſaid, that this matter ought not Rr; 
to be diſputed, it being the conſtant practice to grant cer- 1,40 in 
tioraris into Wales, as alſo into the counties palatine of Dur- Gramon. 
bam and Lancaſter, which yet had original juriſdiction, and six. 
the ſame courts among themſelves. And if the law were 
otherwiſe, the great ſeſſions were held ſo ſeldom, that a man 
might be ruined before a great ſeſſions met. 

hen exception was taken to the orders, that the money 
ordered to be levied was for repairing the wears, to do which 
they had no juriſdiction, but only to raiſe money for the 
repair of the bridge; and their authority being ſpecial, they 
ought to confine themſelves within it. But Holt chief juſ- 
tice held, that in regard that at the time of the making of 
the act, theſe wears were built as neceſſary to ſupport the 
bridge, by virtue of the powers given by the act of the queen 
for rebuilding of the bridge, and were eſteemed ſo then and 
ever ſince, this court will eſteem them accordingly ſtill; and 
therefore conſequential to the power for rebuilding and 
repairing of the bridge, and eſpecially when they are averred 
to be ſo in the orders. And Gould and Turton juſtices agreed, 
Theſe orders were argued, as is uſual in the caſe of orders 
made by commiſſioners of ſewers, and returns of habeas cor- 
pus out of London, before they were filed. And a proce- 
dende was awarded by the court. Ex relatione m'ri Jacob. 


Rex ver/. Chandler, 


HE defendant was convicted for deer-ſtealing by a 
Juſtice of peace upon 3 . & M. c. 10. and the con- == dy 2 


ny was removed into this court by a certiorari. And juſtice * — 
cveral exceptions were taken at ſeveral days, and argued, lag the offence 


And after it had depended ſeveral terms, this term the court to deſcribe it in 


over. ruled the exceptions, and held the conviction good. — words of the 
alt pronouncing the opinion of the court, ſaid, that the —— 


caſe did not deſerye to be argued. He ſaid, that in theſe Where a deien- 


<onyitions by juſtices of peace in a ſummary way, where gant — 


— ancient courſe of proceeding by indictment and trial aer fever of- 

J Jury is diſpenſed with, the court may more eaſily diſpenſe fences on one 
er forms; and it is ſufficient for the juſtices, in the de- 222 — 
cription of the offence, to purſue the words of the ſtatute; tuo particular 


ar they are not confined to the legal forms requiſite in 47 4 wg 
jndictments for offences by the common law, For though — 29 


all aQs, which ſubject men to new and other trials, than does not — 


thoſe by which they ought to be tried by the common law, = PID 


ul... l (9 the rights and liberties of Engliſhmen, as offences was 
ted. 8. C. Carth, got. 5 Mod, 446, and rather differently. Salk. 378. Vide ante 
. the proceedings Truck 5 Mod th on a 12 conviction may be entered in the 
vide — although different parts of them are: tated to have occurred at different places. 
convitio 1376. 1 T. R. 32% , The juſtice need not- lotroduce his adjudicat on on a ſummary 
fon neeq with the words © therefore it is conſidered. 8. C. Carth, 301. A ſommary convie · 
not repreſent the offence to have been contra pacem 8. C. Carth, gol. Salk. 378. 


Pp3 LED... 
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Rex 
*. 
CAN. 


Pſad. 549- Winc. 541, 547. Then. Eur. gt, 92. Brow 


her there is but one breach of covenant, and the felling 


e this king upud Enfield in comitatu Middlfex, von Oe” 


vickions, to which a man cannot have anſwer, ought to be 


the omi 


ſame time, it will drive the proſecutor to prove more; and 


at common law. All that is one”, in theſe caſes of bei 


i 
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they were ſettled by Magna Charta, ought to be taken 


ſtrictly; yet when ſuch a ſtatute is made, one ought to pur. 
ſue the intent of the makers, and expound it in ſo reaſonable 
a manner, ay that it may be executed. But it is alla 
incumbent upon judges, to take great care, that in the 
execution of this Jaw they do not go beyond the act of par- 
liament. As to the firſt exception, that it is ſaid, that tte 
defendant between the firſt of July and the tenth of Set- 
ber killed ten deer, without ſhewing the particular days upon 
which they were killed, and fo genery and uncertain a de- 
claration of an offence is very ſevere, becauſe it drives the 
defendant to give an account of all his life, which he can- 
not poſſibly be prepared to do. There is an indictment in 
4 Prec. 110. 6b. c. for __ buck, and there not 
only the day, but alſo the hour, is ſhewn. And theſe con- 


as certain as indictments, to which a man may plead, But 
to this exception the counſel of the other fide anſwered, 
that the days were not material to be proved ; for evidence 
may be | wp of the fats of any other days, and therefore 

on of ſhewing them will not vitiate; and all that 
is neceſſary to be laid in point of time is, that the proſecu- 
tion appear to have been made within a year after the fat 
committed; that the omiflion of the days is not any incon- 
venience to the cefendant, becauſe if he can ſhew an autho- 
rity for killing ſo many as are charged upon bim in the 


if he be charged another time, he may aver, that thoſe for 
the killing of which he has been convicted are the ſame. 
And the caſe of Farrow v. Chevalier, ante 478 was cited 
to this purpoſe, where the ſame exception was taken in ar- 
reſt of. judgment, and over-ruled. And many precedent 
were cited, to warrant this manner of ſhewing ſeveral fa 
in informations upon penal ſtatutes. 2 Ent. 410. Ham 


Form. 
& 


. 


1 far. 250, 1, 2, 4, 7, 9, 260. Vid. 1% 
Holt chief juſtice, that in the cafe of Farrow v. Ca- 


there ſeveral times was only in aggravation of damages 
but the damages ought to be intite. This ciſe differs fro 
all the caſes of indictments and informations for offence 


offences made by new ſtatutes and in new ſurnmary we 
thods of conyidtion by them, is rs ſhew fuch a fact 5" 
within the deſcription of the ſtatute, and to deſcribe it ® 
the ſtatute wills. 2. A ſecond exception was, that & 
eonviction was, Memorandum, quod oflave dis Mai the a 


Mig comm 4. mibi intelligi it informari, gun, 
i fuperinde aun due, dis Maii anne fp, 5, 
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domum meam in parochia ſanfli Andreas Hollorns in c- R. 


mitatu Middleſex praedifia, venit pratdifius —— e dicit, ä 
deponit ei —— c. where it ſhould have hove dedit ; As 
becauſe dot in the preſent tenſe relates to the time of 
compleating the record; and it was impoſſible that the 
informer could give information at Enfield, when he was at 
his houſe in Halborn, where the conviction was made. To 
which it was anſwered by the counſel of the other fide, and 
agreed by the court; that it muſt be intended ſucceſſively, 
the one after the other as the facts might be performed, and 
not immediately; for the juſtice might take the information 
at Enfeld, and come afterwards to Holborn, and make the 
conviction. 3. A third exception was, that the judgment 
was, quod fqrisfaciat only, whereas it ought to be, idee con- 
lderatum . $44 non allocatur. For 5 curiam, it is well 
enough without it. 4. Objection. That the conviction 
is, that the defendant killed the deer fine conſenſu domini regis 
proprictarii damarum prardiftarum, and not adtunc preprie- 
tarii. Sed non allecatur. Becauſe it is that he killed them 
fine conſenſu domini regis (as before) et adtunc et antea et poſita 
proprietarii chaſeae pradiclac, aut alicujus alius perſonas pratci- 
pus fiduciatar, Anglice intruſted, cum cuſlodia damarum prate 
difarum ; which ſufficiently ſhews, that it was an unlaw- 
ful killing. 5. Objection. That contra pacem is omitted 
in the conviction, Sed non allocatur, For per Holt chief 
juſtice, in indictments and informations one ought to 
conclude contra pacem; but in theſe ſummary convictions 
there is no need to purſue fo ſtrictly the forms of law, and 
they are well enough without contra pacem. - 
| Rex verſ. Speed. 
Xception was taken to this conviction for deer-ſtealing, ia + fummary 
that the facts are laid at ſeveral diſtinct days, and convidtion by 4 
then at the end comes illicity gecidit z and ſo it did not ex- eng it's fuk 
tend to them all. But per curiam it is one entire ſentence, ing the offence 
and then iHicit accidit will extend to every one of them, as — — 
well as if it had been repeated particularly. Afterwards — + 266+ 
A was taken, that illicite occidit is 2 ſuf- nts pÞr. 
ent, ought to ſay furtius, or cum anime ſurandi, n * 
or ſomething reſembling is every unlawful killing is ie care 
= within = aft, But per Holt chief juſtice, if mow is — — 
pretence of right, we ought to ſi „that the juſtice 
would do right and acquit the . 1 22 
entruſted with the execution of the law. The intent of & conviftion 
a} was, to prevent killing in 4 clandeſtine manner by geg a pe- 
ſtealth ; but it is enough to lay the fact in the wards of the nalty upon eve 
A of parliament, and that ought to be admitted upon evi- mn mn 
. — of the act is, againſt deer-ftealers, hut not fiat how 
| un 
. T 
_ Racias thereon, 8. C. Salk. 79. 12 Mod. 128. R. acc. Selk. | - 768. Carth. 
ny d 3 Dany. Jeg. pl. 6, But if the Ratite adds that for want of # fu diſtreſs the 
. Qz Whether vgop ſych alfirmpnge By Ry gap for wank of difreſ 
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the law warrants. If the keeper of a walk gives leave to 


give ſufficient authority to the thir 


IF an act of 
iament 
— two trad- 
ing fraternities, 
and direts that 
they ſhall chooſe 
annually 


four maſters,” | Cy the fitting after the laſt term before Hol chief juſtice 


| two to be expert 
in the one trade 


and two in the 


other, th 

each fraternity 
had before the 
act power to 
admit perſones 
not of the trade, 
and continue 


* 
& * 


j 


. o 
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there is a colour of right. Another exception was, becauſe 
It is not ſhewn how he killed. Sed non allocatur, becauſe the 


3 
defendant had no goods, he made a queſtion, if they could 


Telatione m'ri Jacob. 
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there is not any ſuch word in the body of the at. And 
therefore if there was a diſpute concerning the limits of 
a walk in a foreſt ; and one claims as part of his walk, what 
is in fact a part of the diviſion of another, and accordingly 
kills deer there; the caſe is out of the intent of the a, 
but is plainly within the words. The intent of the act wa 
to puniſh rogues and vagabonds ; and not to puniſh perſons, 
who by miſtake in the execution of their truſts exceed what 


# third perſon to kill a deer; —_ this licence does not 
perſon to kill it, yet it 
will not be an unlawful killing within the ſtatute, becauſe 


killing or not is the material part. And Holt chief juſtice 
faid in this caſe, that if a conviction was affirmed in this 
court, this court ht award a levari facias ; but if the 


impriſon him. Both theſe convictions were affirmed, Er 


The King againff the Company of Barber 
#2 $7 Surgeons in London, 


N an information againſt the defendants for a falſe tc · 
turn made by them to a mandamus, directed to them, to 
command them, to elect a barber to be one of the warden 
of the company; to which they returned, that they ha 
elected two barbers. Upon the trial at vi prius in Midde- 


upon the evidence the-caſe appeared to be thus. That there 
is a cyſtom in this and all other companies in Londen, 
to admit perſons, who are not of the profeſſion or trade of 
which the company is denominated, to be freemen of te 
company 2 with thoſe who are; and upon thi 
there being two elaſſes in this company, the one of barder, 


fon, ſhould be barbers ; and accordingly it has cont 
yer fince, and the warden for the claſs of barbers has det! 
uſually elected out of the reputed barbers ; and the real ba. 
bers have been uſually omitted; and one of the — 
wardens was a reputed barber. This point was rele 

by Holt chief juſtice upon the trial, and he acer 


MM — —— __— TT YT ene „ 
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for a prohibition. and it was granted as to the whole pro- _ _ 
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his brothers with it in court. And Holt demanded in court Rrx 


their opinion; and ſaid, that he believed that it would be q, 


a hardſhip to the whole company, if this uſage ſhquld de $yaczoxe 


ſet aſide, For then if theſe reputed barbers (who are com- 
monly the moſt ſubſtantial men of the company) were ex- 
cluded from being elected into the government of it, all 
ſuch perſons would decline the admitting themſelves into the 
company. But yet the words of the 32 H. 8. c. 42. are 
not to be got over. For the ſaid act taking notice, that 
there were two companies, the one of barbers, the other of 
ſurgeons, unites, them by the name of barber- ſurgeons ; re- 
ſtrains them to their ſeveral employments; and then a clauſe 
comes and enaQs, that they ſhall annually ele& four ma- 
ſters or governors of the company, two of whom ſhall be 
expert in barbery, and two in ſurgery, to have the correc- 
tian of all perſons uſing barbery or ſurgery. And the act 
cannot be underſtood in other manner; for the intent of 
the a& being to unite, the perſons of theſe two. profeſſions, 
every member of the company, as ſuch, is a barber-ſur- 
geon ; and therefore where the act comes and diſtinguiſhes 
them, it can be only with relation to their ſeveral ' profeſ- 
ſions ; for in other manner they cannot be more barbers 
than ſurgeons. And it is the ſtronger, becauſe it is a qua- 
lifcation of their offices, fince they muſt have the correc- 
tion of the praQiſers in the ſeveral profeſſions. Then the 
uſage or bye law can never repeal the act of parliament, 
And therefore by his opinion, and the opinion alſo of Tur- 
fon and Gould juſtices, N was ordered to be delivered 
to the plaintiff. And the laſt day of the term, à peremp- 
tory mandamus was granted. And Holt chief juſtice ſaid, 
that he believed, this mingling of companies was later than 
the time of Henry g. Ex relatione m'ri Jacob. L 


| Clerke ver/. Clerke. | 

C5 ENR R died inteftate, His wife took out letters of The ſpiritual 

- adwiniſtration-to him. Clerte brother to the inteſtate ofen come 
cited the defendant into the ſpiritual court, to make diftri- rg mini 
bution of the inteſtate's eſtate. The defendant there ſug- 9itiribution, 
geſts, that the hrottier has goods of the inteftate in bis 2 
bands to the value of 200 l. And upon this the ſpititual f. 3. e 
court orders him to bring the 200 J. into court, to the end But they cannot 
that it might be diſtributed. And for not bringing it in, — —— 
they ex communicate him. Upon which he moves in B. R. to pay his debt 
ceſs that compelled him to bring in the 3200 J. For per cu- debeo i, th. 
dam, the ſpiritual court has power to make Aifribution of perſon vplying 

e, when. it is come io, but not to fetch it in; be- for the diflribu- 

cauſe that is to hold plea of debt. But the ſpiritual court But they may 
* Le. — — 5 to proens 7 my diſtribution, until —— — 
| er dag drought in the 2004. but they cangot ex- tion g 
. {es not drioging teins a 


= 
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Rex verſ. Fowler, 
| 8. 0. alk, 350 Holt, 334+ 


Px; HE a; was arreſted upon an excommunicats 4: 
of ther: i The Senificavit exprefled, that he was ex. 
us. wr RICE. far contumacy, in a ſuit pro ſubſtradione deci. 
aeg is = mary ſeu aliorum The 
. C. Fort, Jurium eccleſiaflicorum. The defendant 
243- 3 Da. ſued a habeas corpus directed to the ſheriff of the county, &. 


Abr. 293- 7 2 ace &c. and the gaoler returned the warrant of 


us RO erift u pon the excommunicato capiendo, e. Mr. N 
| e follciency euch eben to the return, that it a 24 n — 
a ag eital of the /ignificavit in the warrant, the defendant was 
upon from a excommunicate in a ſuit for tithes or other eccleſiaſtical 
mere recital of duties in the disjunctiye, and therefore ill, becauſe the cauſe 
—=— 2. of excommunication ſhould appear to be ſufficient, and the 
Str. 22 3 of it ought to be ſhewn, and not ſo generally. For 
Ann. 159. Bar. perhaps 12 Jura ecclefiaflica * be ſuch as he was not obliged 
1.28 G.z, t communication gene leaded, without 
0 8 [yh more ſpecial cauſe, will not be ++ Axe to ftay ano- 
ther's ſuit, 8 Co. 68. J. Trollep's caſe, much leſs to ; rr 
a man of his liberty. And the caſe of the king and Sancher 
Was Cited, [ſeg it before, 323. ] where to a writ of hk 
E the defendants were returned committed by warrant 
twa juſtices of peace in purſuance of 27 H. 1. c. 20. for 
contumacy in a ſuit before an eccleſiaſtical judge, for tithe: 
5 eccleſiaſtical duties, juſt as it is here; and upon that 
exception the defendants were diſcharged, The court gave 
8 in this N But Holt chief juſtice ſaid, that 
e's caſe differed from this caſe, becauſe the commit- 
ment there was by virtue of a ſpecial authority given to the 
Juſtices of peace by the faid, at, which,ought to be purſued 

J | g 

ſtrictly. But ** court quaſhed the habeas corpus for twa 
wa ae hl” 1© Becauſe it was directed to the ſheri os quake 
2 oy) the digunAive, which the clerks agreed, was contrary 
to alt the "courſe, and ill. 2. Becauſe the writ of excomm- 
cats capiendo was not returried, but only the warrant ofthe 

0 3&3 — Hhetiff; for the writ ought regular! 5 
may be ir is right; for if the Serif bas a good writ agaiolt 
os whys — 5 a man, And he makes an ill warrant to his bailiffs __ 

mel reſt the man, and they arreſt him accordingly, t 
ailiffs cannot, yet the Geriff may juſtify, by virtue 
441 4 ood ele for if the ſhetiff be in any manner privy to the 
= N | bailiffs to arreſt 4 man / 


82 1 be is taken accordingly, he is in the cufod 


the ſheriff: and if he has 'a writ againſt him at the ſame 
. : time, be is arreſted; and is in cuſtody, by virtue of the 
"LK SS .... writ; ©Iiideed the merit muſt be — —_— 
- otherwiſe he cannot be in bis cuſtady. And Holt 
© Juſtice faid, that the art d un ric to he rol 
3 
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an irregularity ; for where a man is committed immediately 
to the gaoler, there the habeas corpus ought to be carried to 
bim; but where he is arreſted by virtue of a warrant upon 
2 writ directed to the ſheriff, there the habeas corpus ought 
to be carried to the ſheriff; for he having the writ in his 
cuſtody, is the only proper perſon to make the return. 
Since the habegs corpus act the gaolers have taken upon them 
to cheat the ſheriffs of the money for the returns, but that 


is not regular. The writ was quaſhed. and a new habeas 


corpus granted, returnable immediate ; upon which the court 
gave order, that they ſhould procure the writ to be return- 
ed. Note: That writs of excommunicato capiendo are in- 
rolled in the crown office, which roll was brought into 
court in this caſe, and the writ appeared there to be in the 
li junctiye. Ex relations miri Jacob. Peg. 618. 


Emith ver/. Wallet. 


537 


Rrx 
. 
To wiss. 


＋ HE ſequeſtrator of the tithes of a vicarage ſued the The (ſpiritual 


impropriator in the ſpiritua] court for tithes upon the Font cone 


endowment. And the defendant moved here for a prohi- \ icarage. 


dition, upon a ſuggeſtion, that it was not a vicarage, and A prohibition 
that that ought to de tried at common law. Holt chief juſ- 24e be grant» 


tice ſaid, that the ſuggeſtion is good in point of law z but 


the king's bench will not grant a prohibition; for they 
ought to examine into the truth of the ſuggeſtion, and ſee 
what foundation it hath ; for if it appears plainly to be falſe 


In fact, the king's bench ought not to grant a prohibition, 


Hob. 66. Afton v. Ca le-Birmidge ; and it is held there, that 
though the ſurmiſe be matter of fact, and triable by a jury, 
vid is in the diſcretion of the court to deny a 8 
it was done Hob. 185. Jones v. Jones. But at laſt in 
this caſe a prohibition was granted by conſent, and iſſue to 
be taken, vicarage or not, and to be tried at the next aſ- 
ſizes, to ſettle the right. Note, Mr. Bury me wed in this 
2 of an endowment, and of the 3 * 
dere the vicarage was rated at, receipts f 
fult fruits, Ex relations m'ri Jacob. 


ed upon a ſug+ 
. f geſtion wbich is 
if the ſuggeſtion appears to the court to be notoriouſly falſe, falſe. pn 
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Hartfort ver/. Jones. 
| | darth e, 


Trover for ſo I N trover the plaintiff declared, that he was poſſeſſed 4 
— Jeoon of | e habit.. ve/tium ( Anglice ſuits of wearing apparel) ſe. 
and motmegs, Venty-two, ounces of cloves, mace, and nutmegs 3 — 
without ſpecify- pounds aromatum, vocatorum grocery ware, ſeventy pounds 
— wn wandt lint diverſorum generum, &c. et guod caſualiter amiſit, &. 
ench, Ts 4 g 
r judgment The defendant permits judgment to be given againſt him by 
by default. Vide default, and a writ of inquiry was executed, and intire da- 
| oo ed", mages given for the plaintiff. And Mr. Northey moved in 
B. R. 47. 65. arreſt. of judgment upon the uncertainty of the declaration 
Com. Action on in the ſeveral particulars there mentioned; but the chief 
8 objection was ſeventy-two ounces of cloves, mace, and 
4- 24. Ed. vol. nutmegs, and does not ſhew how much of every one. Mr, 
2. p- 322, 223 Carthew to maintain the action cited 2 Vent. 67. Bliſe v. 
N "$ Froft, 78, Chamberlain u. Cocke, trover de una ferie cyans- 
2. 32. rum et granatorum ( Anglice, turks and garnets) after verdi& 
held good. 1 Sid. 263. Pledall v. the Hundred of Thifle- 
worth, declaration of a robhery of a gorget and cuffs, good 
after verdict. 98. trover de plancis granariis, good. Stile, 358, 
trover of a library of books, good. 1 Mod. 319. Wod v. 
(a) Vide ante, Davies, de tridus firuihus foent, good (a) after verdict. 2 Saund, 


101. Aryans 1 V. & AH. trover de viginti peciis vini branditti, 
60 Vide ante, held good (5) after verdict, Holt chief juſtice faid, the 
19. llaaſt term, when this was moved, that the ſaid caſes cited 


by Mr. Carthew were after yerdict, and if there were a ver- 
dict in the preſent caſe, the judgment would be according, 
for then, they would intend that they were mixed ; but this 
caſe is af;er judgment by default. There is a great differ- 
ence, where the thing, for which the action is brought, is 
one intire aggregate body, though conſiſting perhaps of 
many different parts, there it will be good, which is the 
reafon of the caſes of the pairs, and the moſt part of the 
caſes before eited. And for the ſaid reaſon Trin. 23 Car. 
% Vide Gilb. 2. B. R. Boroughs u. Hall, trover (c) for a ſhip cum arms- 
C. B. 123.  mentis Was held good; whereas if the action was brought 
(4) Vide Gilb. far the guns and rigging feverally, they (4) ought to ſhew 
C. B. 3. what and how much. And fo'it was held in the caſe of 
Pollexfen v. Criſpe. The true reaſon why certainty is ſo 
much required. is, becauſe a recovery in this action may be 
pleaded in bar, if another action ſhould be brought for the 
ſame cauſe. This had been ill in detinue without ſhewing 
that they were mixed. But why is not this declaration #5 
(% Vide 4 Lev, Certain as a («) declaration in ejectment for _ acres 
334- Burr. 329+ land, thirty of meadow, &c. in the towns A. H. and C. 
2. 2 . Good- without ſhewing how much lies in each town ? And aſter. 
® Barnes, 150, ' Wards this term, upon the motion of Mr. Carthew, judgment 
Com. Pleader- -was given for the plaintiff, becauſe they eſtecmed 
| ole 3. F. 273. to be things mixed, Ex relations m'ri Faceh. 
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Anonymous. 
S. C. Salk. 586. 


R. Robert Eyre moved to quaſh the return of a reſ- — 
cue, which was, virtute brevis mibi directi ſeci à ſheriff's bailif 
warrant to F. S. and F. N. my bailiffs, who by virtue there- fred the de. 
of ceperunt et arreſlaverunt the defendant, et in cuffodia mea — og 
habuerunt, quouſgue A. & B. reſcuſſerunt the defendant ex ., cuſtody 
cuftodia J. S. et J. N. ballivorum meorum. And it was quaſh» vt 1. 5: ref- 
ed, For per. Holt chief juſtice, the ſheriff ſhould either have * — 
returned, that the defendant was in his cuſtody and reſcued the bail, is re- 
out of his cuſtody, or that he was in cuſtody of the bailiffs, ide Com. Rag 
and reſcued out of their cuſtody, either of which returns had cous. D. 4, 1 
been good. But this return is repugnant, viz. that the de- 2d. Ed. vol. 5. 
fendant was in cuſtody of the ſheriff, and reſcued out bf the f 39+ 

cuſtody of the bailiffs. Ex relatione m'ri Fucob. 2 Roll. Abr, 


457+ pl. 5. Wilcox's caſe, 
Rock verſ. Layton. 


S. C. Salk. 310. Coch. 85. 


* caſe againſt the ſheriff for a falſe teturn bf à devaſiavi? By fufferitg # 
to a writ of ſieri faciar, the caſe upon the evidence at the — 6 
trial appeared to be thus. An adminiſtratrix had aſſets to admits conclu- 


the value of 200/. She confeſſed judgment in an action fively that he 


brought againſt her for 300 J. and afterwards permitted judg- — og 
ment to be given againſt her by default in another Aion 3 ſum to be re- 
and upon a fieri facias upon the laſt judgment the ſheriff covered by the 
returned devaſtavit; and whether this was a falſe return, or — _ 
not, was the queſtion, And Mr. Montague for the plain» 1 Wilf. 258. 
tiff argued, that judgment being in this caſe againſt the 1 0 83 
miniſtratrix by Jefaule, ſhe ſhall not be eſtopped to give the An * 8 
fotmer judgment in evidence, upon the iſſue of devaſtavit or writ of execu- 
not, upon the ſcire fieri inquiry; this caſe reſembling the ——_— 
caſe of two nic ils to a * facias, there one may have an tothat amount, 
audita querela, otherwiſe where the defendant is returned be may return a 


warned, And the reaſon why the award of execution was oe 2 


reverſed in Pettiſer's caſe, 5 Co. 32. was (9) becauſe two pl. 9. Noy. 69. 

mchils were returned upon 7 facias. But in the like Wentw. 270, 
caſe between Mounſon and Bourne, Cro. Car. 526. a ſcire 
feci being returned, the award of execution was affirmed, 
here the judgment being againſt the plaintiff by default, 
ſo that ſhe had no opportunity to plead the former judgment, 
© is not eſtopped to take es of it, and conſequent- 
ly the return of the deva/iauit is a falſe return. 2. If the 
. of judgment to be given againſt the plaintiff by 
ault will amount to a confeſſion of aſſets, yet it will not 
Confeſs a devaſtavit and converſion. 3. The ſheriff ought 
Not to have returned the devaſlavit upon the fieri factas, 
without a ſeire fieri and inquiry, Mr. Northey e contra for 
the defendant argued, that as to the return of the deva/favig 

(s) Vide ante, 439. and the books there cited, N 

| upon 
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Roe x upon the fieri ſacias, &c. the ſheriff may return it upon the 
Larzon, Siri facias, if he will, at his peril. Then as to the conſeſ- 
ſion of aſſets, he ſaid, that he did not believe, that the per- 
mitting judgment to be given by default is a confeſſion of 
aſſets ; but that ſhe has made herſelf chargeable for all the 
aſſets which ſhe at any time had; and if ſhe will not diſ 
charge herſelf by pleading, ſhe has no other means to dil. 
charge herſelf, but muſt anſwer for the whole. For where 
a man bas a day to plead a matter before judgment, and 
omits his advantage, he cannot take advantage of it after- 
wards, And for this reaſon, if an executor has two actions 
- -,  _ broughtagainſt bim for 100 J. each, and has but 100 /, aſſets; 
(#) D. ace. Str. if he does not (a) confeſs the one and plead it to the other, 
Z. e Dougl. he ſhall pay the 200 J. 
436+ 1 | 
. Holt chief juſtice. The ſheriff may return a devaſiavit 
upon — * factas, if he will; and upon ſuch return judg- 
ment ſhall be given againſt the adminiſtrator de bonis pro- 
priis. The caſe is, ſuch adminiſtratrix hath aſſets, and fir 
confeſſes judgment to the value of her aſſets, then permits 
another judgment to be given againſt her by default; in- 
ſtead of which, if ſhe had pleaded the firſt judgment, and no 
aſſets over, it had been a good bar of the plaintiff's action; 
the queſtion is here, whether after this negle& of pleading 
1 this matter, ſhe can at any time take advantage of it after- 
—— — wards K the common caſe, that where (5) a man bas 
matter of bar to plead; and he flips his opportunity of plead- 
W - ing it, he loſes the benefit of it for ever. To which pur- 
pou is the caſe of Gilburn v. Rack, 2 Sid. 12. mentions it; 
ut he ſaid, that he had a very exact report of it; where 
p : udgment of debt was given againſt tenant in tail, the lands 
— —_— 1... intailed deſcend to the iſſue in tail; then a ſcire facias is 
Jo ire ſued againſt his heir and terre-tenant; and the heir in tail 
' feci upon a ſcire was returned heir in fee, and terre · tenant, and warned; and 
ment on #Jvdg- he not appearing; there was judgment guad habeat executionen 
2gain his ance. by default, and an elegit iſſued; and the intailed lands were 
tor, an heir in extended, and the plaintiff upon the extent brought eje&- 
pal preciuces ment, and the defendant offered to give in evidence that 
faying he was the lands were intailed upon him; but it was held, that 
282 = fee. he was eſtopped to give that in evicence, becauſe a jcire fe 
77. was returned, and he might have pleaded it ; which is a ſtrong 
caſe, all the ſpecial matter being found by the jury. And the 
caſe of Hannor v. Maſe, Hob. 283. is grounded upon the 
ſame reaſon. And it is reaſonable, for if the defendant had 
pleaded this matter, it may be the plaintiff would have 2c- 
quieſced ; but if this ſhould be allowedit would compels 
man to proceed nolens volens, On the other hand, the conſe- 
quence of the.preſent reſolution will be an „Neef A al 
creditors, in compelling executors to be honeft and the 
truth of their _ As to the matter of the judgment bei 


(e) Vide 12 o., by default, it is agreeable to all the caſes cited ; for 10 t 
* judgment can be ina perſonal action without appearance, 
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rotiſequently the defendant had an opportunity to plead, Rocx 
The reaſon of the reverſal of Pettifer's caſe was, becauſe Iren. 
at that time ſuch practice had not gained allowance; and 
it was thought hard, to introduce it, becauſe it took away 
the plaintiff's remedy againſt the ſheriff, But afterwards 
when it came to be a queſtion in the caſe of Mounſon v. 
Beurn, the judges took notice that it was the conſtant 
tourſe of the common pleas, and approved it; and gave 
directions that it ſhould be uſed in this court by thoſe that 
would. The judgment againſt an executor by default is not 
conditional, but is the ſame that is giveh in all other caſes ; 
23 if upon lene adminiſtravit pleaded the jury had found 
alſets, yet the judgment muſt be de bonis teftatoris, though 
the defendant is eftopped by the verdict to ſay that there 
are no goods of the teſtator. And the reaſon is, becauſe 
the ſheriff upon the fiers facias has no power to ſeize the 
proper goods of the executor until a deuaſlavit returned; 
which the ſheriff of neceſſity muſt return, becauſe the de- 
ſendant is eſtopped by the verdict, to ſay that he has no 
aſſets, As to the conceſſion by Mr. Northey, that though 
an executor. permits judgment to be given by default, that 
will not amount to a confeſſion of aſſets, it is not ſo clear 
for why does he permit judgment to go by default? though 


poſſibly it may be taken in favour of executors. Gould juſ- A man may gire 


tice ſaid, that it being a judgment by default is not mate- 1 iy ang 


rial in the caſe, fort had been the ſame if ſhe had pleaced quiry whatever 
dlene auminiſtrauit 3 for he would allow her to give every thing be might bare 


in evidence upon non devaſiavit upon the ſcire fieri inquiry, that — —— ; 
ſhe might have given in evidence upon plene adminiſiravit; plans acminifira- 
but the former judgment could not bave been given in evi- _ 4 
dence upon it, for by the negle& of the adminiſtratrix in aste ;39. 
pleading the former judgment the aſſets are become aſſots Str. 1075- 
throughout ; and therefore if there is any defect of aſſets to 

ſatisfy the ſecond judgment, it is a devaſiavit. Holt chief 

Juſtice would not over-rule that point at the aſſizes, but 

permitted it to be argued and determined here, becauſe it 

was 2 point of great conſequence. The verdict, which 

was given for the plaintiff, was ſet aſide, and a rule of 

court made, that the defendant ſhould have his coſts. 


Ex relatione m'ri Faceb. 
Wilbraham ver. Doyley. 


R. 4htrly moved the king's bench to flop 2 writ of K cuten boat 
op 2 writ of * © 
M error out pf chancery for reverſing an outlawry 1 inferior 


1 jos county Faden of Ghofer, founding hirnſelf upon cout ful! ws 
fl 


which thee the juriſdiction immemorially, There can be no outlawry in à county in 
Cheſter before 


Chefler, 


ment is bad, Menta biric ſthedulae annexa 
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Wirhzanan Cheſter, day ſhould be given for fo long time as that thres 
counties might be held before the return of the writ in the 
king's bench, whith is four months ; by which time the juſ- 
tices or lieutenants within the ſame county might redreſs 
the error, if they would. MNorthey e contra ſaid, that though 
there was ſuch an ancient uſage; yet now the ſtatute of 
32 H. 8. c. 44: has taken away the ancient courſe, and 
enacted, that the adminiſtration of juſtice uſed heretofore to 
be had at eight ſhire days, ſhould be thereafter executed by 
the juſtice of Cheſſer at two times in the year only; at 
the ſeſſions next after Eaſler; and at the other ſeſſions next 
after Michatlmas, (which by 33 H. 8: c. 13. is made move- 
able at the pleaſure of the juſtice, ſo as proclamation be 
made of the time fifteen days before) in like manner as is 
uſed in the county palatine of Lancaſir. And by that ſta- 
tute it is made impracticable in point of time; for if it 
ſhould be executed now, it would delay the party at leaf 
two years, inftead of the four months delay before; 2. 
This cuſtom, if it now remained, extends only to caſes 
of judgments given by, the judges rations tenurac, to fave 
their fine; and therefore it does not extend to a fine, nor 
conſequently to this caſe, becauſe the judgment guod utl- 
getur is given by the coroners. 3. Before 33 H. 8. . 13 

there wete no outlawries in Che/ter, the elefting cf coro- 
ners in the ſame county being firſt inted by the ſaid 
ſtatute ; and therefore the cuſtom could not extend to judg- 
ments of outlawry. Holt chief juſtice agreed in omnibus, 
and faid, that there was no colour for the motion; and 
ſaid farther, that there was no chief juſtice of Chefer be- 
fore the time of queen Elizabeth, there being but one juſ- 

_ tice before. Set the account of this cuſtom at large in 

Dyer 345. b. pl. 6. 320. b. 321. 4. ö. from whence Cute 

. zranſcribes it, in 4 f. 212. Ex relatione m'ri-Jaceb. 
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Rex ver/. Browne. 
C. 8. Salk, 376. 
The caption oo QI R Bartholomew Shower moved to quaſh an indictment, 
e 
ine” is bo — verae ; to which be 


a preſentment took two exceptions. - 1. That there was no finding; f« 

that the ſereral if there were twenty inditments annexed to the ſchedul 

« ſchedule are and two of them only were true, and the others falſe, th 

true, is good. would anſwer the finding. 2. That they were not indi- 

ments, until they were found. As to the firſt, the opinion 

of the court was, that it was well enough, g ind. 

tamenta importing all the ſeveral indictments. But for ib: 

ſecond exception it was quaſhed; becauſe it ought to hae 
been billae. 6752 i | s 
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Medina ver. Stoughton, 
. n 8. e. Salk. 210. ir LL $: a: 
As E. The plaintiff declared, that the defendant 
$ being poſſeſſed of eertain million lottery tickets, ſold 
them to the plaintiff, affirming them to be his own, whereas 
in truth they were the. tickets of another man. The defen- 
dant pleaded, that he bought them bona fide before the ſale, 
and ſo ſold them bona fide; in quo caſu the plaintiff ought 
not to have his action, et petit judicium de narratione et quad 
narratio caſſetur. The plaintiff demurred. Holt chief juſ- 
tice: The plea is ill, and the action well lies. Where a 
man is in poſſeſſion of a thing, which is a colour of title, 
an action will lie upon a bare affirmation that the goods ſold 
are bis own, For in ſuch caſe it amounts to a warranty, 
and ſo it was adjudged in this court Mich. 1 Will. & Mar. 
B. R. between Creſ and Gardiner, 3 Mod. 261. 1 Show 
68, where in caſe the plaintiff declared, that there being 
a diſcourſe between the plaintiff and defendant concerning 
the ſale of two bullocks then in the poſſeſſion of the defen- 
dant, the defendant fold them to the plaintiff, falſely affirm- 
ing them to be his own, ubi revera they were, the buliocks 
of J. S. and upon this reaſon it was adjudged for the plain- 
tif, after motion in arreſt of judgment, according to 2 Crs. 
196. Roſewell v. Yaughan ; but otherwiſe in caſe of land, 
becauſe there the purchaſer may ſearch into the title. And 
Gould juſtice ſaid, that he drew the declaration in the caſe 
of Croſs v. Gardiner, and purpoſely ſhewed a poſſeſſion of 
the bullocks, for (a) the queries turned upon that difference. 
But the great queſtion of this caſe was, whether they ſhould 
give final judgment, or only reſpondes ouſter ? Mr. North 
ſaid, that petit judicium de narratione is always in bar in this 
court; in abatement it is petit judicium de billa, et quod billa 
caſſetur ; and judgment quod billa caſſetur cannot be given in 
this caſe, becauſe it is not prayed. Holt chief juſtice : That 
is true in demurrers, but not in pleas, becauſe there it Is 
achte non; for a man may, plead in abaterhent of the decla- 
ration, "Gould juſtice: Where a matter of bar is pleaded in 
abatement, the plaintiff ſhall have judgment in chief. The 
matter of this plea is plainly ia bar, being new matter out 
of the declaration ; and the defendant ſays, in quo caſu the 
plaintiff ought not to have his action, which is in bar. 
Halt chief juſtice: If a man pleads matter which goes in 
bar, but begins arid concludes his plea in abatement, it 
wa be a plea in abatement ; for it is the beginning and 
fonelufion that make the plea. See 1 Sid. 189, 190. But 
hne begins in bar, though he concludes in abatement ; 5 
oneludes in bar, though he begins in abatement; it will 


*2 plea in bat, Could juſtice + 
Vol; 1. 


the demurrer the plain- 
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An action lies, 
againſt the ſeller 
of goods for 
affirming them 
at the time of 
the ſale to be 
his own, when 
were not, 
if he was in 
poſſe ſſlon of 
them at the 
time of the (alex 
tk ace, Cro. 
ac, 47 l, 6. 
Acc. Roll, '» 
Abr. 91. 
1 Vin, 561. 
pl. 6. b 
D. acc. Cro. 0 
El. 44 J. : 
Vide .. 
tion on the caſe 
for * deceit. 0 
A 2. Ed. vol. 14 
p. 166. 
"Tis no anſwer 
to ſuch action 
thet he had 
bought them 
bona fide, and - 
therefore believ- 
ed them to be 
his, Q Whe- 
ther in 4 plea -- 
to an action by 
bill a concluſion 
praying judg- 
ment of the 
declaration is 
a conclufion + 
in abatement of 
in bar.. A mag 
cannot affigh. 
error upon an 
act of the court 
in his favour. 
R. acc. Holt 
460 pl. 3. 
Semb. acc. ante 
80. Vide Com. 
2 911 
16. 2d. 
Vol. 3. f. 381. 
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M oixA a prays 51 damages ; which is ill. Holt chief juſtice 
3 t was held in this court in the cafe of Biſ v. Harcourt 
3: ata [3 Med. 281.] ante 339. (a) that if the — rd pleads 
(a) Vide ante matter of fact in abatement, which the plaintiff conſeſſes and 
33%, oor 2 a, avoids, there in the concluſion of his plea he cannot pray 
; damages, but muſt affirm his writ ; but if he denies the fad, 
he may pray judgment de damnis ; becauſe if the matter of 

| fact be found for the plaintiff, he ſhall have final judgment, 
Gilb. Hit.” And in another caſe afterwards upon a ſcire facias they held, 
e. B. 44. that if the defendant pleads matter of fact in abatement, 
2 and the plaintiff replies and denies the fact, he may pray 
execution ; but yet if judgment be given for the plaintiff 
upon demurrer to the replication, it ſhould be only re/pon- 
des ouſter. The court gave judgment in this caſe, quod 
reſpondeat ulterius, becauſe they ſaid that would not be miſ- 
chievous; for if it were error the defendant could not 
aſſign it, it being in his favour. And in another caſe laf 
term, between Reofer and Sawkins, Holt 460. Holt chief 
juſtice, held, that if a plea in bar be pleaded, and the court 
gives judgment only to anſwer over, it cannot be aſſigned 
(3) D. acc. ante for error, becauſe it is for the defendant's benefit; as (0) 


i, 


20% if the court grants an eſſoin, where none lies by law. Ex 
: 1. relatione mri Jacob. by 
„ Sir Creſwell Levinz verſ. Randolph. 


: F ** Pleadings poff. vol. 3. 317. 
| B T upon a bond cf 401. brought by Mr. ſerjeant 
eee. Levinz, as late treaſurer of Gray's inn, againſt the 
_ ed for the pay. deſendant, a counſellor at law and member of the ſame ſo- 


| 3 in e ciety. The defendant craves oyer of the bond and condi- 


court as a bar- tion, which was, that if the above-bounden Herbert Ran- 
ritter, if the de- dolph ſhall from time to time, and at all times horeafter, 


ee well and truly pay, or cauſe to be paid, all ſuch ſum and 


plication that ſums of money as ſhall become due by him for commons, 
. for a length of vacations, penſions, dues and duties whatſoever, belonging 


| wi — unto Gray's Inn, and ſhall obſerve all ſuch order and orders 


to pay an annual of penſions as ſhall be made from time to time, and at 


3 times hereafter, in Gray's Inn aforeſaid, that then, &. 


treaſurer of the Upon which the defendant pleaded, that he a tempore cn. 
Geiety for the fectienis ſeripti proedifi uſque diem exhibitionis billae praedif 
or” ug 3a bene et fideliter ſolvit omnes denariorum ſummas et obſervavi 
payment was in omnes ordines in conditione praedifa ſpecificatos mentzonais! a 


. the conte tos ex parte ſua ſolvendos et obſeruandos ſecundum formn 
— — et ectum ejuſdem cinditionis, viz, apud parochiam ſancli Alu- 

mencement of · dreae Holborn praediftam in comitatu praedifte. Et hoc, C. 

the Cy Et praedictus Creſwell dicit, quod ipfe per aligua per raedice 


» thov / A 2285 , - 
2 rr 58 tum Herbertum ſuperius placitando allegata ab aftione ſua pi 


that ſuch ſum ſicla inde verſut eum habenda praecludi non debet, quia prot 


eng Upon. tands quod praedifius Herbertus non ſolvit aliguas 2 
a bond cond tioned for the payment of a ſum in grofs, the obligor is bound to pay it, 22 


is not demanded. Q, Whether in debt upon a bond conditioned for the performance 
things, a general plea of performance is good. Vide 1 Sid. 315. pl. 18. Lev. 303. 
95- Jb. pl. 3. Com, Pleader, 2 W. 33. 2d. Ed. vol. 5. p. 257» anna 
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fummas nee obſervavit aliguos ordines in conditione pracdicta ſpe- 
cificatos ex parte ſua ſolvendss et obſervandos ſecundum formam 
 effetum ejuſdem conditionis, pro placity idem Creſwell dicit 
quod praedictum boſpitium Graienſe, communiter nuncupatum 
Gray's Inn, in praedifa parochia ſancti Audreae Holborn in 


comitatu praellicto off et à tempore diu et longingus prazterits 


fuit antiguum heſpltium turiale et antiqua laudabilis et honora- 
bilis foctetas generoſoruin leges hujus regni Angliae fludentium, 
bocatum an inn of court, necnon unum de quatuar ſecietatibus 
a boſpitiis curialibus, vecatis inns of court, hujus regni Ang- 
lar de et in quibus aut aliquibus vel uno illorum guatuor hoſpiti- 
orum et ſocietatum omnes et. ſinguli generofi et perſonas leges 
Aigliae fludentes ad barram et in confiliarios ad legem evacandi 
proficiendi et allocandi admiſſi educati et approbati ſunt et per 
um tempus praedictum fuerunt et efſe conſueverunt priuſquam 
fe ad barram e uocantur ſeu conſiliarii ad legem proſecti vt allo- 
cati ſunt fuerunt vel efſe potuerunt, in quo quid-m hoſpitio et 
ſcietate Graienſs Junt et a toto tempore praedicto fuerunt ſepa- 
rales pradus generoſorum ſocietatis illius et inter alios unus et 
principalis gradus qui ex lectoribus, Anglice readers, et eorum 
aſiftentibus con/ilit, qui quidem leftores et aſſiſtentes ſunt et 
nominantur ſoctt de banco, Anglice benchers, heſpitii ſive ſocie- 
tatis Graienſis, ac hujuſmodi ſocii de banco pro tempore exiſ- 
tentes ſunt et per totum tempus praedictum ſuerunt gubernatores 
« regulatores ſocietatis et hoſpitii illius, curam habentes inter 
alia examinandi ad barram evocandi et in conſiliarios ad legem 
proficiendi et all»candi ſtudentes et membra diflae ſocietatis, 
nut quorum quidem ſociorum de banco per et inter ſeipſas de 
timpore in temp us electus adinde nominatus eft et ſuit theſaurarius 
beſpitii de Gray's Inn praedicti, et nomen et officium illud per 
dus annos infimul uſualiter cur circiter habet exercet gaudet 
i occupat et habere exercere gdudere et occupare ſolet et ſolebat 
a tato tempore ſupradifto, qui quidem theſaurarius pro tem- 
fre exiſtens inter alia tanquam ad ejus officium ſpeclantia capiat 
tl cepit ac per totum tempus praedicbum capere conſuevit ibidemt 
d et a quolibet ad barram evacato et in confiliarium ad legem 
priftfty et allocato per ſocios de banco diftae ſocletatis aut hoſpitii 


Graienſis bujuſmadi ſcriptum obligatorium cum hujuſmadi condi- ' 


line ſuperius ſpecificata ad et ſuper hujusmodi ejus evicationen 
ad barram ibidem, et quilibet fic ad barram evocatus nec non 
quiibet in eandam focieratern admiſſus (dum unus membrorum 
idem extitit) ſolvit et a toto tempore ſupraditlo ſolvere con- 

uit huuſmadi theſaurario pro tempore exiſtenti in uſum di lac 


ſacietatis quandam parvam denariorum ſummam, ſcilitet tres ſalt- . 


i & quatudr dendrios, annuatim nomine penſionum ſuarum, 
glice his penſions, viz. duodecim denarios quolibet t:rming 
Idi Michailis & duodecim denatios quolibet termins ſancti Hila- 
'u ac unum ſolidum et guatuor denarios pro termino Paſchae et 
termine ſantti Trinitatis, erga ſuſtentationem publicorum et neceſ- 
2 merum expenſarum et cuflagiorum ſocietatis praedictae, 
"cet qpud hoſpitium Graienſe praedidtum in pardchia * 
: ä 
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L E Et idem Creſwell ullerius dicit, quod tempore confefionis ſcript 
proedicti ipſemet fuit unus ſociorum de banco ſociętatis illius at 
theſaurarius didli heſpitii Graienſis prius ddinde debito modo 
electus, viz. apud hoſpitium illud in eadeit parochia, quodgut 
praedictus Herbertus (tunc et antea unus gentroſoruin et mem- 
Corum ejuſdem ſocietatis exiftens) adtunc et ibidem per ſacios di 
 bancs ſocietatis et heſpitit ullius ad barram evocatus et unus con- 
_ ' fbliarius ad legem prefectus et allocatus fuit juxta laudabilem 
morem inde a toto tempore ſupradicto ibidem uſutatum, et ſuperindt 
ditum ſcriptum obligatorium cum conditione praedicta in forma 
praeditia eidem Creſwell adtunc et ibidem fecit, et unus mem- 
brorum ſacietatis illius ibidem adbuc exiflit quodque ultimo dit 
termini ſanfiae Trinitatis anno regni domini Gulielmi tertii 
nunc regis, Angliae, &c. nono (quodam Daniele Bedingfield armi- 
gero adtunc et antea et paſtea theſaurario ſocietatis tt hoſpitii Grai- 
en ſis praedicti exiflente) ſumma trium ſolidorum et quatuor de- 
nariorum pro penſionibus ipfius Herberti difto heſpitio ſpeftani 
pro uno anno integro adtunc finito aretro fuit et adbuc ixiflit 
inſaluta contra formam et effeftum conditionis praedictas; Et bor 
paratus eft verificare, Unde petit judicium et debitum ſuum pra- 
dictum una cum damnis ſuis occaſione detentionis debiti illius fibi 
8 adjudicari, c. M. Dixon. L. Agar. To which replica- 
tion the defendant demurred and ſhewed for cauſe, quod 
per placitum pracdictum non conflat quod ipſe idem Herbertut 
conditionem ſcripti aligatorii praedicti aliquo modo infregit, qua- 
gue eft incertum et caret forma, c. Geo. Barret. And the 

Plaintiff joined in demurrer. 


Ve. 
Narres. 


f dt roo. Üͤͥuik K—᷑½ os oo ia.” 


Mr. Montague for the defendant took two exceptions to 
the replication. 1. That in the affignment of the breach no 
demand was alleged, which ought to be, becauſe it was an 
uncertain payment. 2. The breach is not poſitively al- 
leged, for it may be the defendant paid his penſions to the 
treaſurer, and the treaſurer did not pay them to the ſociety, 
and then they wifl be arrtar to the ſociety, and yet not 
due from the defendant. Sed non allecatur. For per Hal 

chief juſtice no demand is neceſſary for this ſum, being 3 

© fum in grofs. And per Gould juſtice, the defendant here 
(4) Vide ante after pleading general performance, is (a) eſtopped to (ay, 
2330 that there was no demand. To which Holt chief juſtice 
' agreed. Cro. Car. 76. Chapman v. Chapman. 2. The al- 
leging that ſo much was in arrear for penſions from the 
defendant is a ſufficient breach ; for if they had been 
to the treaſurer, that had been payment. to the ſociety, and 
ſo they bad not been in arrear. But it had been bettek 
© pleading, to have ſaid, that the defebdant bad not paid, 
bs &e, And judgment was given for the plaintiff nj, &. 


Afterwards Mr. Caper ewed cadlef why judgment ought 
"SIE not to be giyen for the plaintiff (Holt dbjente) Tum a, 
. e e £4 IO 
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buli juſtices being only in court. And he faid, that Ius 
it did not appear by this pleading that the penſions were due pn 
within the condition of the bond, for it is only, that every 
one ſolvit et ſolvere conſuævit, which is no preſcription, and 
therefore cannot make a due; and it is not ſaid aue cen 
ſurvit et debuit. But the two judges were of opinion, that 
theſe penſiqns appeared to be due upon the record. And 
therefore judgment for the plaimifs Note, Northey took 
exception, that their plea was ill, becauſe they ſhould have 
ſhewn a ſpecial performance, And he ſaid, the opinion of 
the court was fo about four years ago in the caſe between 
the Midalf Temple and Mr. Alliſex upon ſuch a bond, and 
ſuch a plea, and ſuch a breach. But to this no opinion 
was given by the court. See for it 1 Sid. 215. - x 
Bulft. 31. 43, Cro. El. 749. 1 Roll. Rep. 173- 20. 
* 2. 1 Vent. 121. Moor, 8 56. pl. 1175. Hob. 12. 1 
52. 2 Saund. 409. Cro. Jac. 559, Cre. Car. 421. 
3 Mud. 305. difference between the pleading. 


Coux verſ. Lowther. Error. C. B. Will — 

. ot, 502 
Homas Lowther brought an action of treſpaſs againſt — verdict 
Lancelot Salkeld ſenior, Lancelot Salkeld junior, and George mages gde 
Cuz, of his houſe broken, and of the expelling him from two defe-dants 
his houſe, and keeping poſſeſſion; and of his goods ibidem woe vininvft can- 


not enter up 


* 
cy 


inventis captis et aſportatis, c. The three defendants ap- juggmentagainft 


peared by one attorney, and Coux pleaded not guilty to the one of them on- 
whole; upon which iſſue is joined. - The two Saltelds quoad Jun teln be firit 


the force and arms, and the expulſion, and the extratention — 2 
of the plaintiff out of the houſe, plead not guilty, upon which te the other. 
iſue is joined; and the reſidue of the treſpaſs they 5. 306. 
Juſtify, as bailiffs to Sir George Fletcher, the taking of the or ſuggeſts upon 


goods as a diſtreſs for rent arrear reſerved upon a demiſe to we record a fuf- 
ficieat reaſon for 


the plaintiff by Sir George Fletcher of the premiſſes, &c. umitting him. 
he plaintiff replies, that they committed the reſidue of the His death is » 
ſaid treſpaſs of their own wrong, in forma qua idem the — 


the plaintiff ſuperius verſus cos inde queritur, Abſque hec that an dien in 


they took the goods in 4 ſuper dimiſſa praemiſſa prout illi ſupe- which it ig %% 


ius allegaverunt Et hoc paratus eft verificare, &c. The two — 2 


Salteld; rejoin, that they took them upon the demiſed pre- torney, is not. 
miſes prout ſuperius placiiando allegaverunt, Et de hoc ponunt 5252 — 


ſuper patriam. And the plaintiff fmiliter. The entry was, I Ln 


that at the day in bank the plaintiff venit per attornatum ſuum proſequi a. 
. and by the poſtea it appeared, that the jury 1 pore 
ound Coux guilty of the treſpaſs, Se. Et quoad primum t- Co. Lit. 1 39. 2. 
2 detween the plaintiff and the two Sallelut joined, unde Semb. cont. 1 

"ey ſaid that they are not guilty ; the jury found them 1. 9% 


; In an action 
datt feveril, not. Sembi-acc, 1 Wilt. 90. Semb, cont. Cro. EI 76 


Vide Co. Liit. 139. 


Gn. Jac 311. A retraxit in treſpaſs as to one of ſeveral defendants diſcharges all Semb. ace. 


i Sed vide poſt: 716. A retraxit cannot be entered by attorney. A retraxit after 
(be pi tif in unleſs the contrary appear on the record, be preſurged to have been entered by 


ain * 
'Qaq 3 guilty j 


* 
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guilty z Et quoad alium exitum between the plaiatifF and the 
two Saltelds interius ſimiliter junctum tidem juratores ſuper ſa- 
cramentum ſuum dicunt quod pracdicli the two Salkelds the 
goods inſramentionata in et ſuper dimiſſa praemiſſa non ceperunt 
prout praediftus the plaintiff ſuperius replicaudo allegavit ; and = 
they give damages 14. coſts 40s. and then the entry con- 
tinues, Et ſuper hoc idem the plaintiff dicit quod procditus 
Lancelot Salkeld ſenior modo mor tuus exiflit, et pracdicii Lancelit 
junior et Georgius hoe non dodicunt; quodgue praediftus Lancelit 
Junior tempore comparentiae ſuae praediftae per prasfatum Toſe- 
' fhum Rolfe attornatum ſuum ut pracfertur, ſcilicet craſl ino ſanlae 
Trinitatis anno regui domini nunc regis nono, et diu poſſea fnit 
infra attatem viginti et unius annorum, Et ea ratione petit ſudi- 
cium verſus pracſatum Georgium de et ſuper veredicum pracdic- 
tum fibi reddi ; Ides conſideratum eft, quod praediftus Th na 
recuperet verſus prafatum Georgium damna ſua proaedifta ad 
fexdecim libras per juratores praedittoes in forma praedicla af- 
Jae necnon quatuordecim libras ſex ſolides et cle denarios eidem 
homae ad requiſitionem ſuam pro miſis et cuſlagiis ſuis per curiam 
bie de increments adjudicatos, quae quidem damna in toto ſe at- 
tingunt ad triginta libras ſex jolt et ofto denarios ; Et ſuper 
hoc idem Thamas fatetur ſe nolle ulterius proſequi verſus praeſa- 
tum Lancelot Salkeld juntorem ſuper verediftum pracdiflum, ſed 
piterius preſegui ſuper veredictum illud penitus deadvecat et recu- 
at; Ides cenſideratum oft, quod pracdiftus Lancelot junior eat 
inde fine die, c. et quod pracdifius Thomas habeat executionem 
verſus praefatum Georgium de damnis praediftis, &c, Upon 
which judgment Coux brought a writ of error, and aſſigned 
the general errois. And Mr. Nerthey counſel for the plain- 
tiff in the writ of error argued, that this entry of the nolle 
proſequti amounted to a retraxit, and therefore cannot be en- 
tered by attorney, but ought to be entered in proper perſon ; 
and therefore being entered by attorney it is error, And for 
that he cited 8 Co. 58. 4. PBeecher's caſe, in point. 1 Kul. 
Abr. 584. Co. Liit. 138. b. 139. . Co. Entr. 283. But 
againtt this it was argued by Kaymond for the defendant in 
error, that the entry here of the volle proſequi is not by at- 
torney ; for thoygh'the plaintiff in the original action ap- 
pears at the return of the peffea by attorney, yet when be 
enters the welle preſegui, he ſays, quod idem Thomas, vis. the 
plaintiff ſatetur, &c. and, it is not (aid, as it is in Beecher's caſe, 
that the plgintiff per attornatum ſuum fatetur, and thereſote 
| the court will take it to be entered in proper perſon ; for 
ſince it is not expreſsly ſaid to be by attorney, they will in. 
tend it to be in proper perſon, becauſe ſuch intendment will 
ſupport the judgment, whereas the contrary intendment 
would reverſe ity and always where the court betakes itſc 
to intendment, it ſhall be rather to affirm, than to reverſe 
any judgment. And for this he cited the caſe of Pemberton 


v. Stanhope adjudged in this court this term, where the © 
3 | 75 
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try was as in this caſe as to this matter, and Turton and 
Gould juſtices (abſente Holt chief juſtige) held, that the entry 
was in proper perſon, and not by attorney. And of that 
opinion they were in this caſe ; but as to this Hal chief 
juice gave no opinion. 2. He argued that this entry of 
the nolle proſegui did not amount to a retraxit, which would 
be a releaſe, but that it is an agreement, that the plaintiff 
will not proceed againſt the other defendant, and ſuch agree- 
ment and acknowledgment ſhall be an abſolute bar as to 
him, but that notwithſtanding the plaintiff might proceed 
againſt the other defendants. And for this he cited Gro. 
Car. 239. 243. 2 Rell. Abr. 100. pl. 5. Walſh v. Biſbop, 
as a teſolution in point; where in battery againſt two the 
one pleaded not guilty, the other juſtified, upon which ſeve- 
nl iſlues were joined, and verdids in both for the plaintiff, 
and ſeveral damages; the plaintiff entered a nelle preſegui 
againſt the one defendant, and took judgment againſt the 
other; and it was objected, that the entry of the :nolle proje- 
qui amounted to a retraxit, and therefore it being entered be- 
fore judgment againſt the ather, he could not have judgment 
againſt him, becauſe a retraxit is a releaſe, and a releaſe to 
one in treſpaſs is a releaſe to all; but the court held that it 
was not a retraxit, but a bare acknowledgment, that he 
would proceed no further againſt him. And Cre. Car. 551. 
Dennis v. Powell. 3. He cited ſeveral caſes, where ſuch 
entries were by attorney. Co. Entr. 172. b. 650. b. 676. b. 
303. 4. 699. a. 1 Book of Judgments, 127. 205. 219. 181. 
bog. 190. 2 Book of Fudgments, 239. pl. 29. 52+ pl. 1. 60. 
pl. 12. 70. pl. 34+ 78 pl. 59. 89. pl. 16. 153 pl. 28. 223. 
Pl. 12. 152. bl. 6. 237. fl. 24+ Baſt. Entr. 583; 4. 654. b. 
2 Saund. 379. remit damna entered by attorney. 1 Saund. 
* Jemmot et al” v. Bagus. Intr. Hil. 3 W. & M. B. 


+ Ret, 759. 


And Holt chief juſtice ſaid, that it is a great queſtion, if 
this would be a retraxit; and it ſeemed to him that it would 
not. But he gave no poſitive opinion. And he ſeemed to 
make a difference, where there are many defendants, and 
where but one; that in the former caſe a nolle proſequi will 
not amount to a retraxit, contra where there is but one de- 
fendant. See 6 Ed. 3. 30, 31. Then Mr. Northey argued 
farther, that this judgment ought to be reverſed ; becauſe 
at the time when the court gave judgment againſt Coux for 
the whole damages, to which the other defendants wete 
liable, the damages being joint, they did not know, whe- 
ther the plaintiff would enter a nolle preſegui againſt the other 

weneants 3 and therefore it was erroneous in the court to 
8'Ve judgment againſt one defendant, and to do nothing as 
tothe other; and therefore that it was a diſcontinuance, and 
in treſpaſs a diſcontinuance as to one is a diſcontinuance as 
all, 39 Ea. 353. , 36. 38 4 V. 17. And he 

q 4 Cited 
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Sor cited Cro. El. 762. Green v. Charnoci & Starnell, where in 
Lowtus, treſpaſs Starnell did not appear at the day at which he ought 
vpy the imparlance; Charnock pleaded in bar, to which the 

Lind replied, and upon demurrer day was given till the 
next term, and then it was adjudged for the plaintiff, and 
the ſame term he entered a molle proſegui againſt Starnell, 
and then a writ of enquiry was awarded againlt Charna, 
and upon the return adjudged againſt him; and upon error 
brought this judgment was reverſed, becauſe there was no 
judgment entered againft Starneil by vil dicit, nor day given, 
which was a diſcontinuance of the ſuit; and the nolle proc 
gui againſt him comes too late, and a diſcontinuance again 
one was a diſcontinuance againſt both, and of the intire ſuit, 
And ſo in the preſent caſe the nolle proſequi comes too late, 
\ the ſuit being diſcontinued before; but it might have been 
otherwiſe, if the ' nolle proſequi had been entered before the 
judgment, as the caſes are of Wa/bv. Biſbop, Cro. Car. 239, 
and Rodney v. Stroud, 3 Med. 101. 2. He agreed, that 
there are authorities, that where the defendants ſever in 
plea, and the jury find ſeveral damages, that the plaintiff 
may take judgment againſt the one, and enter a nol pro- 

i againſt the other, the gelle proſequi being entered before 

* judgment; but there is no (2) caſe in the books that 
warrants ſuch —_—— a nolle proſequi where the jury find the 
damages jointly. That this matter of the entry of nolle pre- 
s has received already too much countenance, and 
ought not to expect any more encouragement, fince they 
5) Vide 8&9 tend to encourage the (5) joining of perſons in actions 
. e. 11. fu. for vexation only, where the party has no cauſe of action 
<2 againſt them, 3. He ſaid, that the appearance of the in- 
fant by attorney was error, and amounted to a diſcontinuance; 

and that the piaintiff could not take judgment againſt the 

one defendant without the other, becauſe that were contrary 

to his demand in his writ, -and therefore it abates his writ. 

And for theſe reaſons he prayed, that the judgment migit 

de reverſed, . a : 1 * ; \ 


An iptire judg- E contra it was 2a by Roymend for the defendant in 
— — — error. And he agreed, that if in this caſe judgment bad 
Sal be reo been taken againſt all the defendants, it had been errone- 
a to all if it be Gus, and ought to habe been reverſed as to all, and not — 

6. 


6% Vide x Will. 


dne, K. 4 as to the infant, who appeared by attorney, or only 282 
diy. 783. . the dead man. Oe. Fac. 290. 1 Koll Abr. 776. pl. 
„ Bird v. Bird, Gre. Fac 303. King v. Marborough & Crate. 
Alen, 14. Stil, 121. 125. Huhn v. Oates, Aſſault and 

battery àgainſt four, one being an infant, and all appeared 

by attorney judgment for the plaintiff, and it was reverſed 

as. to all, 1 Roll. Abr. 775. pl. 2. Scudamore v. Seri 

treſpaſs and verdict againſt three defendants, one dies, judg- 

ment againſt all, and it was reverſed as to all, and not — 
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ks, becauſe the judgments were intire; which reaſon Corr 
ils in this caſe, ſince no judgment is taken againſt him ,* 
who appeared by attorney, nor againſt the dead man. And * 
8 to the dead man, that ſeems to he a ſettled point, that 
where treſpaſs is brought apainſ ſeveral, and they plead 
not guilty, and one of them dies, and a venire and diffringas l 
iſſue to ty the iſſue between the plaintiff and the two de- 7 
ſendants, and a verdict for the plaintiff againſt both; the a 
plaintiff may ſurmiſe the death of one of the defendants, and 
ſhall have judgment for the whole againſt the other, and good. 
1H. J. 2. 7 H. 6. 21. 3. Cro, Car. 426. W. Fon. 367. 
1 Rell hr. 797- 756. Tippen v. Lenton, and Ventr. 249. 
Keb. 254. England v. Clerk. Stile, 299. Preſtin v. Mor- 
1 And of this opinion the whole court ſeemed to be as 
to the dead man, And then he urged, that now no judg- 
ment being taken againſt the infant Who appeared by attor- 
ney, he is guaff ont of the caſe, That although there are 
hot many books that warrant the taking of judgment againſt - a 
dne of the defendants, and the entry of a nolle projequi as to 
the other, where the damages are joint; yet it ſeems to be 
warranted by the reaſon of the law; for where divers per- ©, 
ſons commit a treſpaſs, the law regards them all as principa| 
actors, though one of them be more active than the other; 
and therefore* the party may either have an action agai 
one, and recover all his damage againſt him; or have an 
action againſt them all, and make them all contribute to his 
reparation ; therefore ſince Coux might have been charged 
with all the damages in an action againſt him alone, he bas 
no reaſon to complain, for the number of the defendants is 
not any meaſure of the damages to the jury, but the injury 
ſuſtained ; ſo that there is no particular prejudice to this de- 
fendant, he ſuſtzining the whole burthen, ſince he was ori- 
ginally chargeable with the whole; and therefore no reaſon to 
teverle this judgment, becauſe he is charged with the whole. 8 
Hab. 70. 1 Roll. Rep. 233. 2 Roll. Abr: 100. let. F. pl. 1. 
Porter v. Sir John Lawrence and Woed, Treſpaſs, &c. againſt 
free, one of them pleads not guilty to the whole, upon 
mich iſſue was joined ; the other two juſtify ; upon which 
there was a demurrer'; the iſſue was tried, and verdict for 
the plaintiff and damages; as to him the plaintiff took judg- | 
ment, and as to the others hgentered a nolle proſequi, and good z WES” 
d yet there the two defendants, againſt whom a nolle pro» | | 
was entered, were hound by the damages found by the 
fury upon the other iſſue, and the ſaid damages ought to bg 
aſſeſſed joint]y ; for though they ought to be aſſeſſed condi- 
ronally as to the demurrer, yet they ought to be joint; for 
# they were aſſeſſed ſeverally, and judgment afterwards 
ſhould be for the plaintiff upon the demurrer, he would have 
o recompehces, viz. one againſt him who was found 
. the other againſt them upon whoſe plea he had | 
Faurred. 1 Rell. Rep. 305. Hendley v. bir Anthony Je. Tk 
. 1 Kell, Kep my 8 — I; 


* 


et 


605 


Cone 
LD 
Lowrnrt. 


Trin. Term 12 Will. z. 


Mildmay. 15 Ed. 4. 26. J. per Littleten juſtice, And all the 
caſes aforeſaid of the dead man ſeem to be caſes in point; 
for there the jury found joint damages, yet upon ſuggeſtion 


that the one was dead, judgment was always againſt the 


other. And it is no objection to ſay, that there it is the 
act of God; for the act of God does wrong to no man, and 
therefore if it were a wrong to the ſurvivor, ſuch ſuggeſtion 
would not be admitted, Stile, 349. Butcher v. 2 
Caſe againſt the huſband and wife, for words ſpoken by 
both ; not guilty pleaded ; the huſband was found guilty, 
the wife not guilty; it was held to be aided by the 
verdict; and per Rolle chief juſtice, there might have been 
& releaſe of the damages as to the wife, if both had been 
found guilty. 2 Roll. Abr. 100. pl. 5. it ſeems to be a caſe 
in point. Trim, 3 Car. C. B. Ret. 1948. Lanman v. Stile- 
man and three others in treſpaſs ; the three plead a ſpecial 
plea, upon Which a ſpecial iſſue is joined, the other pleads 
not guilty ; verdict for the plaintiff, and joint damages; the 
plaintiff relinquiſhes his ſuit as to the one, and takes judg- 
ment as to the other three for the damages and coſts ; which 
ſeems to be a caſe in point. And as to the other objection, 


that the gelle proſequi ought to have been entered, before the 


Judgment taken againſt Cexx ; but now the contrary being 
done, the ſuit is diſcontinued ; he argued, that this objec- 
tion was the reverſe of the objections that were uſed to be 
made in theſe caſes : for the objection uſed to be, that if 
the nolle proſequ; was entered before judgment, it would be a 
releaſe ; but there are many books, that it may be entered 
after judgment taken againſt the other defendant. 14 £4. 
4+ 6. per Linton. Trin. 15 Ed. 4. 26. b. 2 Kal. Ar. 
100. pl. 2. Evilie v. Slolie. Hob. 180. Heb. 70. Oe. Gr. 
243+ 1 Roll. Rep. 395. Sir Antony Hendley v. Mildmey. 


And the preſent objection might have been made to the 


ſame caſes ; for the court, when they gave judgment, could 
not ſay, whether the plaintiff would enter a wolle projeu ot 
not; and if he had not, the whole would have been diſcon- 
tinued z but in the ſaid caſes it is held good, and no dil 
contitiuance when the nelly proſequi was entered, for upon 
the whole it appears that there was not any diſcontinuanE. 


But the whole court ſeemed to be of opinion for the plain- 
tiff in error. And Holt chief juſtice ſaid, that it would de 
very difficult to maintain this judgment, the damages deing 
joint, and judgment being entered againſt the one, beſole 
the nolle r ofequi was entered as to the other, fo that at the 
time of the judgment it was erroneous to charge Cour with 
all the damages, and give no judgment againit the other. 
But aqjovrnatur, to hear conſe again, Ce. 


Memorandum. 
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Memorandum. Immediately after the end of this turm, Sir 
Nicholas Lechmere, baron of the exchequer, petitioned 

the king to have leave to reſign his offee of baron; which 
wat granted to him, and be ſurrendered his patent accord- 


ingly. 


Rex ver/. Daviſon. 
8. C. Salk. 105. Holt, $9, 


H E defendant being brought into court upon the re- Q Whether the 
turn of a habeas corpus, it appeared that he was taken fpiricual court 
vpon a writ of excommunicato _— being excommunicate — | 
for having kept ſchool without licence of the ordinary. And a bool with 
it was ſaid by the counſel, that a man may keep ſchool with- . licence from 
out ſuch licence; and that in Oldfield's caſe lately, 12 Mod. Vide 1 Vette 
197. a prohibition was granted, to ſtay a ſuit againſt a man Carth. 464. 
in the eccleſiaſtical court, for having kept ſchool without li- r. 8 
cence, But the court ſaid, that the prohibition was only * yy 23 
granted with intent that the plaintiff ſhould declare upon it, p. 613. 
in order that the matter might be more judicially determin- þ m4" may be 
ed. Then Mr. Northey moved, that the defendant might babes, corpus to 
be bailed, until the matter in law ſhould be determined up- 2ppear de die in 
on the return of the habeas corpus. And Holt ſaid, that Sir pry = 
Semuel Afiry ſaid, that the courſe of the court was, never to termine upon 
bail upon a habeas corpus ; but that he was of a contrary we ſufficiency 
opinion ; and that they bailed Ciert upon the return of a WEE 
habeas corpus two or three years before, whilſt the matter of 
the return was debated, and that he afterwards diſcharged 
dim. And at another day Mr. Northey cited Yaugh. 157. 
Gre, Gar. 552. 557. and Mich. 29 Car. 2. B. R. Rex v. 
Price, where Price was bailed pending the conſideration of 
the court upon the return of the habeas corpus upon which 
he was brought to the king's bench, and that afterwards 
Price was recommitted, And Holt ſaid, that he was not 
atisfied that Daviſon ought to be diſcharged, becauſe (e) the 44 Vide poſt, 
excommunication was in force. But he was bailed to ap- 618. 
pear de die in diem, until the matter of the return was deter- 
mined ; and then to render himſelf to priſon, if the judg- 
ment of the court were accordingly, | 
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Sir John Holt Chief Fuftice. 
Sir ohn Turton ef 
Sir Henry Gould Juſtices. 
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F Emorandum, Thas Wedneſday the thirticth of 


ter, Robert Tracy, e/quire, judge of the king's bench in Ireland, 
nn Wilton Hall Joris he Middle Tes 
John Keen and Henry 
Charles Whitaker, Thomas Gibbons, Philip Neve, Nicholas 
Hooper, James Mundy, John Pratt, James Selby and Thomas 


„Lawrence and John Smith 's Inn; - 

4 in chancery, Dae is — cry menſe Me 

chaelis this term, direfied to them, requiring them 10 take upon 

them the degree of ſerjeants at law ; and they took the oaths there, 

and the lord keeper Wright made a very foort ſpeech to then. 

. And Wedneſday following, being the 47 of ovember, thy 

came i# Gray's Inn Hall (of which ſociety the chief juſtice Holt 

was) where they rebearſed their counts, and were coifed; ond 

then they walked to Weſtminſter, and counted at the comm 

| Pleas according to cuſtom, the lord keeper being preſent in court al 

the time: And they gave rings, of which the 2 was, Im- 

—— et libertas. And then they made an entertainment, 
rjeants Inn Hall in Fleet Street. 


eee Note; Sir Joſeph Jekyll was made ling's ſerjeant, an there: 
ire be preceded all the others, to all of whom he was junior. 


Note; 4 queſtion arofe about Mr. Tracy and Mr. Gibbons 
and the other ſerjeants, about ſeniority, becauſe they were mot 
en i l of the' ther n admittance in thirſt 


Calofſerjerats, 
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jet their writs bore teſte after the writs of the others. Bur 
he lard keeper determined it in favour of Mr. Gibbons and 
Mr. Tracy, that they ſhould not loſe their ſeniority, though their 
writs were tefled after, fince they were returnable at the ſame 
time, But note, that the lord keeper, when he was ſerjeanty 
aluays took place of ſerjeant Bonithon, ts whom he was ecard 
hy admittance, becauſe his writ bore teſte before that Boni - 
thon, though they were returnable at the ſame time, 


There was another queſtion alſo about Mr. Jerjeant Agar, for 
be was transferred from one of the Inns of Chancery to Gray's 
Inn; and the queſtion was, if he ſhould be allowed the time of 
bis admittance at the Inns of Chancery ? The benchers of Gray's 
Inn allowed it him ; but it being moved to the judges of the 
Onnen Pleas, they refuſed ts allow it. 


Memorandum, Thit term Mr. ſerjeant Tracy was made 
4 baron of the Exchequer in the room of baron L whs 
bad refigned. "AY 3 


Wilbraham ver ſ. Doyley: 

$. C. but differently reported 12 Mod. 545. 
RROR to reverſe an outlawry in Cheer, The de- Vds zu. $4; 
fendant pleaded, that no — —1 in before the — 
lowance of the writ of ertor, and the ſtatute of 31 El. 
t. 3. for error in reverſing outlawries. Per curiam: This 
is no plea ; for it is well enough, if bail be put in at any 


time before the reverſal, The error here was the want of 
bro comitatu, 


Caweth ver/. Philips. 10 Will, 4 


EBT upon bond by the plaintiff; as executor of the Il. King a debtor 
7 obligee. The defendant pleaded, that the obligee — 
de the defendant executor during the minority of the ce. derte 
phintif, and that the plaintiff became executor at his age does not dif- 
p ſeventeen, The plaintiff demurred, And per curiam, — tel 
is cannot be a ſuſpenſion of the action, becauſe the de- ininration. 
"cant was only executor in truſt for the plaintiff during B. 53. 8d. ed. 


his minority, See I#, Ditchgfler u. Webb, w 1. 7. 236 
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$47. . * Maſon ver/. Keeling. 


: | S8. C. 12 Mod. 332. 


— en will 1 N an action upon the caſe the plaintiff declared againft 
ot lie againſt | . 
© 5 moan the alt the defendant, for that quod ille quendam tanem moleſſum, 
chief done by Anglice a mongril maſtiff, valde ferocem cuſtodivit et retinuit 
— Loss, chat he et canem illum in communi platea vocata Water-ſtrect in, Cs. 
bad done miſ- ore ęejiſdem canis adtunc minime ligato exiſtente, Anglice not 
chief before on muſled, libere et ad largum ire permiſit, idem canis pro deſefiu 
ro 4 "ny _ debitae curae et cuſtodiae ipſius the defendant iffum the plaintiff 
acc. ante 109. adtunc per communem plateam apud, c. circa legitima negotia 
_ _ ad ſua tranſeuntem furigſe et violenter impetivit, et ipſum the plain- 
Com. ation on tiff. adtunt et ibidem graviter momordit et vulneravit, et ſuram, 
the caſe for net · Anglice the calf, cruris ſiniſtri ipſius the plaintiff graviter no- 
igence. i 4 mordit et vulneravit, c. To which declaration the de- 
„ed. vol. I, . <FT 

3 fendant demurred. And the exception taken to this decla- 
Though the dog ration by the defendant's counſel] was; that the plaintiff 
was and wr, has not ſhewn that the defendant knew that this dog was 
mitted to e valde ſerox; without which knowledge he ſhall not be an- 
large without a ſwerable for any injury, that he of a ſudden, and unknown 
* to the defendant, did to the plaintiff. And it was argued 
three times ſeverally by Mr. Northey, Darnall king's ſer- 

jeant, and Mr, Peere Williams, for the plaintiff; and by 

Mr. Boult, Sir Barthelomew Shower, and Mr. Raymond, for 

the defendant,, And the counſel argued for the plaintiff, 

that though in ſuch actions as this here, it has been held 

neceflary in many caſes to ſay ſciens in the declaration; yet 

where the fact has ſuch circumſtances as this hath, the 

"1 IEP omitting of ſciens will not vitiate the declaration. For in 
- this caſe the dog is ſhewn to be -valde Ferox; and then to 

. permit ſuch a dog to go at large in the highway, is a com- 
mon nuiſance ; and then whoſoever receives any particular 
prejudice er damage ſhall have an action 1 Ventr. 295, 3 

Keb. 650. A coachman driving a young pair of horſes 

in Lincoln's Inn fields, to uſe them to the coach, the horſes 

ran away with the coach, and threw the coachman out of 

his box, and ran over a man; and for this an action was 

_ adjudged maintainable, becauſe every one ought to take 
Care.that his tame cattle do no injury to any body, and if 
they do, he ſhall be compelled to make reparation for the 
injury ſuſtained. And in the ſaid caſe another caſe was 
cited, where an action was brought - againſt a butcher; 
where an ox ran out of the ftall, and gored the plaintiff 
and it was laid in default of keeping the ox tied up. And 

alſo the caſe of a monkey, which bit a child, and an action 

was brought againſt the owner for it, Sc. And in the 
ſame caſe a diſfinction was taken, that if a fox breaks his 

* chain, and runs away, and does any miſchief; and does 
not return to the owner, that no action will lie againſt his 
"Owner, becauſe it ſeems that the fox was returned f jd 
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wild nature ; but otherwiſe, if the fox returns to his owner, 
And the preſent caſe was likened to the caſe, if a coach- 
man leaves his coach and horſes in the ſtreet, and they do 
any miſchief, for this neglect an action lies againſt him; 
for a man ſhall be anſwerable for all miſchief proceeding 
from his negle or his actions, unleſs they were of unavoid- 
able neceſſity, Hoo. 234+ Weaver U, Ward ; T7 Jon. 235 
And for theſe reaſons they prayed that judgment ſhould be 
given for the plaintiff. | . 

But againſt this it was argued by the defendant's coun- 
ſel, that a man ſhall not be anſwerable for any bite, or 
other injury, done by his dog, unleſs he had notice of ſuch 
a thing done by him before. And for this they cited Reg. 
111. Dier 25. pl. 162. Fitz, coron. 311. Cro. Car. 487. 
1 Roll, Abr. 4. 2 Sid. 127. Where it is held, that ei- 
enter at leaſt ought to be in ſuch caſe ſhewn in the decla- 
ration, and ought to be proved upon the evidence, Then 
for the ſame reaſon, if there is nothing to diſtinguiſh this 
caſe from the ſaid caſes but the word ferox, which imports 
ferceneſs of nature, the plaintiff ſhould have ſhewn that 
the defendant had notice of this fierce quality; for as in 
the one caſe he ſhall not be anſwerable for the biting of his 
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dog, without having notice that he had uſed ſo to do; ſo in 


the other caſe he ſhall not be anſwerable without knowing 
that he was of a fierce quality; without which knowledge 
the law permits any man to keep them as domeſtic animals, 
and does not require ſuch guard to be ſet over them as 
other animals, which are not ſo familiar to human kind, 
and conſequently may be ſuppoſed to be more eaſily irritated 
to do miſchief. And as to the objection, that this dog 


' was maſtiff, and of conſequence the owner muſt xznow 
| that he was of a fierce nature; it was anſwered, that this 


dog is laid to be à mungril maſtiff, and the law does 
bot take notice of any ſuch ſort of dog, 3 Cre. 125. 
1 Sund. 84. where the ſorts of dogs are enumerated (but 
no mention made of a mungril maftiff) of which the law 
takes notice. Farther, that admitting a maſtiff to be 
ce, this mungril might degenerate from the fierceneſs 
and nobleneſs of the nature of the maſtiff by the mixture 
of the ſpecies. Beſides, that in the caſe of a maſtiff ſciens 
ought to be in the declaration; as the caſe is, Cro. Car, 
254. Boulton v. Banks. As to the objection, that this 
was in the highway, and therefore the maſter ought to 
give ſatisfaction for the injury done by his dog, becauſe 
he ought not to permit the dog to go at large there; it 
vas anſwered, that it does not appear that it was in the 
bighway, for it is only ſaid in commmui platea : but it is not 
ſaid, that the ſubjects uſually reſort there, or paſs through 
n. Now it muſt be t that a man may be indicted 
a nuiſance erected in communi plates ; but that muſt be 
% done in the highway, and the indictment ought to be lo, 
— ̃ an 
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and not in communi platea for the law takes no notice of plz4 
tea, , which ſignifies nothing hut a wide place, and oſten- 
times a court · yard: and it may be, for any thing that ap. 
pears to the contrary, that this was in the defendant's yard; 


And then it can never be likened to the cafe of nuiſances, 


As to the caſe of 1 Yentr. 295. the declaration implied z 
ſufficient notice for the coachman wis breaking unruly 


| horſes, in a. place where there was a great concourſe of 


people, and therefote not-like the preſent caſe. And for 


_ theſe reaſons they prayed judgment for the defendant, 


A boiſe pub to 


* mif- 


And per Holt chief juſtice and Turton juſtice, the decla. 
ration is ill for want of ſhewing, that the defendant had 
notice, that the dog was fierce, For there is 4 great dif. 
ference between horſes and oxen, in which a man has 1 
valuable property, and which are not ſo familiar to man- 
Rind, and dogs; the former the owner ought to confine, 
and take all reaſonable caution, that they do no miſchich, 
otherwiſe an action will lie againſt him; but other wiſe 
dogs, before he has notice of ſome miſchievous quality. But 
in the former caſe if the ownerputs. à horſe or an ox to graſt 
in his field, which is adjoining to the highway, and the 
horſe or the ox breaks the hedge, and runs into the high- 
way, and kicks or gores ſome paſſenger, an action vill 


not lie againſt the owner; otherwiſe if he had notice, that 


they had done ſuch a thing before. Now for any, thing 
that appears to the contrary, the owner might not have 
had this dog but one day of two before, and did not know 
of this fierce-nature j and then the dog, becauſe the door 
was left open, ran out, and bit the plaintiff; it will de 
very hard, to ſubject this defendant the owner to an adio 
for it. Otherwile, if the defendant had known before, that 
this dog was of ſuch a fierce nature, for he ought to have 
kept him in at his-peril, And ptr Holt chief juſtice, If 4 
has a dog uſed to bite, &c. and he knows it, and he gives 
it to B. B. being conuſant of this quality” if the dog 
bites, &c. an action will lie againſt B. Otherwiſe if 5. 
had not been conuſant of this quality. And (by him) the 
law does not oblige the owner to keep the dog in his houſe; 
for if the dog break a neighbour's cloſe, the owner will 
not be ſubject to an action for it. Poph. 161. V. Jon 
1275 But if a ſervant leaves open the ſtable door, and 4 


_boach-horſe. runs dut and does miſchief, it is otherwik: 


1 
| 
| 
| 
| 
3 
(| 
| 


But Gould juſtice was of opinion, that the declardtion Wis 
good ; becauſe the. averring, that the dog, was fierce, mace 

de owner liable to an aQion for an injury done, by ſuch 4 
dog; becauſe. he did not keep him in 2 ſafe place. B 
adjournatur,, And afterwards the (4) parties agreed . 
themſelves, and each of them bore the loſs of what each had 
expended, and therefore no judgment was given. Ser 9 
Edw. 4. 11. . | 


(2) fn 14 Mods 346. "the court js cell to have give j6agnidaifor the defendant 756 
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Johnſon ver/. Oldham. 
M R. Lutwyche moved for a prohibition to be directed to A probibition is 


the ſpirituai court, to ſtay a ſuit there for a mortuary, „ - 19711 
ypon a ſuggeſtion of the 21 H. 8. c. 6. and that there was tual court ti tay 
no cuſtom here for the payment of it. And he urged that #fvit tor a _ 
no mortuary was due, but by cuſtom ; and therefore the 9 
cuſtom here being denied, they ought not to proceed in the is no cum for 
ſpiritual court. And he cited Cro. Cor. 237. 8. Hinde and mfg , — 
the biſhop of Chefler. Againſt which it was argued by Mr. to be pleaded in 
Nirthey, that the ſtatute of H. 8. has ſaved the juriſdiction the fpiritva' 
to the ſpiritual court, where mortuaries have been uſually 1 5” * 
paid, Beſides, that they ought to plead, that there was not vide ante, 579. 
any ſuch cuſtom in the ſpiritual court, and then upon refuſal Com. 3 
there to admit the plea, to move the king's bench, but not A. 
deſore ſuch refuſal; but here they have not pleaded this 1 
matter in the ſpiritual court. And per Holt chief juſtice, a 
prohibition cannot be granted, without a denying of the 
cuſtom in the ſpiritual court, which is not done here. And 
the whole court ſeemed to be againſt the prohibition. And 
a rule was made to hear counſe] on both fides. And after- 
wards the rule was diſcharged by Turton and Gould juſtices, 


allet Holt chief juſtice, 


Rex ver/. Brown et al' 
8. C. Salk, 146. 


Certiorari was granted to remove all indictments againſt A certiorari to 

L B. C. and D. And they return one indiftment a 4 = 
3Zainſt B. another againſt C. and another againſt D. in — » = 
Which they were indicted alone by themſelyes. And upon will only remove 
a motion to quaſh the indictment in which B. was indicted ; 8 
it was held, that it was not removed before the king's bench; them jointly, 
becauſe an indictment in which B. was indicted alone, is not R. «<<: pott. 
the indictment intended by the certiorars, which means in- 1 2. 
diments in which B. C. and D. were jointly indicted. It Saund. 291. 
would have been otherwiſe, if the certiorari had been, vel 


fer quad aliquis curum inditatus oxiflit, 
Rex verſ. Lamb. 


N indictment againſt him, for having ſaid maliciouſly, 
rater civitatis Litchfield fore ſacietatem ofinorum, 
r removed by certiorari into the king's bench. And mo- 

on was made by Mr. Hawkins and Mr. Mulſo to quaſh it, 
fra, it was inſenſible, for there is no ſuch word as magi- 
155 And for this reaſon it was quaſhed by Turton and 
oT. I. Rr Gould 
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*. Gould juſtices, alſente Holt chief juſtice, though oppoſed by 
wats, Mr. Not recorder of Litchfield, ©. © 


Rex verſ. Dormy. 
| , f . 0 8. C. Salk, 260. 
; \ 8 MN g 
oder mem M R. William Thompſon moved for the quaſhing of an 
hs — inquiſition for a forcible entry, for that, that it did 


expreſsly that not appear what eſtate the tenant in poſſeſſion had; but it 
8 was only, that the defendant and others, &c. in meſſuagiun 
7 Mod. 115.124, exiſlens a ſchool houſe adtunc exiſſens tenementum de J. S. in. 
3 Salk. 169. pl. 1. frauerunt, and the ſaid J. S. diſſaiſit. expulſum, et cjeclum, er- 
— * tratenuefe, And F. S. perhaps was but tenant at will, which 
C. 36. to 44. F. is not within any of the ſtatutes. But Mr. Lechmere (aid, 
I. B. 248. C. that the diſſeifit, ſhould be intended difſeifeyernnt ; which im. 
plying, that the tenant in poſſeſſion had a freehold, it ſhall 
be well enough, according to 3 Leon. 102. Palm, 277. 4: 
len, 49. But Mr. Thompſon e contra ſaid, that 1 Sid. 102, 

ofſe/ſionatus is held to be ill; and x Vent. 306. diſciſvit is 
beld ill. But per Hal chief juſtice, there ought to be a po- 
ſitive charge of a diſſeiſin; but it is put only adjeQtively, 
and an expulfion is not laid; but that J. S. diſſeiſit. et gil. 
extratenuere; which is a concluſion without ſufficient pre- 
miſes. And therefore the inquiſition was quaſned. Ex n- 
latione m'ri Jacob. | 


Finch very Ranow, 


S.C. 3 Salk. 145+ 


* acc. Ero. El. Writ of error was brought upon a judgment, qua 
44 0 * partitis fieret, in a writ of partition, and before the fi- 


: TH 104. 11 nal judgment. And therefore the record was held not to be 
Co.40. b. P. removed, and the wric was quaſhed. Ex relatione mri Ja 


acc. Latch. 212. 


2 that the defendant ex ulteriori malitia ſua de flat of the plain- 


the caſe for de- tiff colloquium habens (aid theſe words: © You are 3791 
fartarion, D.25. you are a pitiful ſorry raſcal, you are next door to b m 
p. 183. ing, quorum guide verborum (omiting pr —_— . 
2 like wort} the plaintiff ſuſtained ial _— or the 
ſpoken de den vun, Oc. Upon not guilty pleaded, and _ * 
of a tradeſman Plaintiff, Darnaſl king's ferjeant- moved in arreſt l Fee 
is equivalent to ment, that the words of themſelves are not actionable. beet 


23 there are many caſes, where defamatory words have held 


Co, Litt. 168, a. | , 4. 

| Read ver /. Hudſon, work 

| | | | | the ej 

| Forde which | I N caſe for words the plaintiff declares, that he wa! ng. 
man with inſol- laceman, and that the defendant ſpeaking of bis trade, eich 
vency are ac- ſaid ſuch words, Ic. and he lays another count, and ſap Mr.) 


ſpoken de arte. 
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held not actionable. Mar. 15. Ney. 77. 2 Ce. 345. Rrer 
Hardr. 8. And then the ſpecial damage in this caſe will 
not help it, becauſe it is not laid, to have been occaſioned 
by the ſpeaking of theſe words, the word occaſions or prae- 
urtu being omitted. And they are not laid to have been 
ſpoken of his trade, for the word fatus will not import that, 
but it ought to have been arte vel miſſlerio. But abſente Holt 
chief juſtice, the court gave judgment for the plaintiff; for 
the plaintiff declaring, that he was a tradeſman, and that the 
words were ſpoken de flatu ſuo, it is equivalent to arte ſua, 
aud to be intended of his trade; and then being ſpoken of 
him in his trade they are actionable, though the ſpecial da- 
wage be left out of the caſe. Ex relatione miri Jacob. 


Vs 
Hunion, 


Snow verſ. Firebrace. 
S. C. Holt, 609. Salk. 557, 12 Mod. 434+ 


T4 E plaintiff declared that the defendant, in conſide- An aſſumpſit 
ration that the plaintiff had found him ſufficientia eſeu- nennt hör fuck 
lata poculenta lotionem et cubile pro diverfis menſibus ultimo prae- cient meat, 
trritis, aſſumed to pay him as much as he ſhould deſerve, and %ink, waſhing 
ners that he deſerved ſo much, Wc, Upon non aſſump/it — 
pleaded, verdict for the plaintiff, And a motion was made is ſufficiently 

in arreſt of judgment, that this declaration was intirely un- ceftzin glatt 
certain, having neither certainty of time nor of things. But — Jn 
rr Holt chief juſtice. He did not know, why the uncer- verdiet. 

uinty of time was worſe than the uncertainty of things, 

which have been oftentimes adjudged good. And (by him) 


it is enough to aver, quantum meruit. Ex relatione m'ri Jacob. 


Clapcott verſ. Davy. 


67 aſſumpſit and quantum meruit, for work done, and An award di- 
goods fold and delivered. The defendant pleaded an reQting the re- 
ard, by which it was awarded, that the plaintiff for the bet e 
work done, Ee. ſhould accept a bill of ſale before made of CatiofaRtion — 
tde eighth part of the ſhip Fortune, or a like bill of ſale to be it is not before 
made, and that the plaintiff and defendant ſhould give to 1 — 
ned other general releaſes. The plaintiff demurred. And an adion fer 

+ Branthwaite for the plaintiff took exception to the plea, ſuch duty Vide 
1. That the award is pleaded to extend to all the promiſes, in au yes 
* as it appears, that it extends but to the work done, cited. Com. 
: * the defendant ſhould have pleaded non gſumplit 1. 14. Ed. vol. 
oft: promiſe for the goods ſold and delivered; and for want 1.5. 387. Ace- 
m — the plea is ill, For an award is no plea in bar, un- cord. P. 1, 2+ 
he thin be awarded in ſatisfaction of the plaintiff's 9 9 

mand ; and nothing being awarded for the goods ſold and An award that 


it is ill. For though there is a general releaſe one pan al 
al. ö accept a thing 
| from the other, dogs not oblige the latter to deliver it. 


Rr 2 awarded, 
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tiff ſhould have, But the award is only, that the plaintif 
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awarded, yet of itſelf that will be no bar, according to the 
Cafe of Freeman v. Barnard, Trin. ꝙ Will. 3. B. R. ante, 141, 
though the ſuing of an action in ſuch caſe may be a breach 
of the award, upon which the defendant might bring his ac- 
tion. 2, Exception. That the award was, that the plain. 
tiff ſhould accept the bill of ſale, and the defendant was not 
awarded to.deliver it, and ſo nothing was awarded to the 
plaintiff in ſatisfaction for the work done. And he com- 
pared it to the caſe of 2 Saund. 293. Yelv. 98. 


ww a. 


| —_ 


And Holt chief juſtice ſaid, that nothing was awarded ſot 
the goocs ſold and delivered, and therefore the caſe the ſame 
with that of Freeman v. Barnard, nothing being awarded for 
that but a general releaſe. If the bill of ſale had been award- 
ed in full of all demands, it had been good. But this releaſe 
awarded here is not a perfect bar, until it be executed. And 
as to the other matter he ſaid, that the defendant is not en- 
Joined to do it, which is the only ſatisfaction that the plain- 


SEC El 5 3 ound Md 


ſhould accept. And then the plaintiff cannot be barred, 
nothing being awarded to be done by the defendant in ſati 
faction. : . 


Afterwards at another day (abſente Holt chief juſtice) Mr, 
ſerjeant Carthew urged, that if the firſt objection ſhould be 


SS SS 8 


& = 
. 3 


allowed, the declaration might be ſo varied as to make 10 the 
award pleadable. To the ſecond objection, he cited a caſe be 
very lately adjudged in the common pleas between Hape tha 
and Hurſt, . an award was, that the defendant ſhould not 
pay to the plaintiff 10 J. and fetch away his mare and colt; 
and upon exception it was held to be mutual, and implied: dan 
delivery by the plaintiff; and it was adjudged according) 74. 
for ſupporting of honeſt awards. * 
; 

But Mr. Branthwaite anſwered, that the words of the awd tle) 
are, that the work done was rated at 32 . and that for that rety 
the plaintiff would accept a bill of ſale, Ac. Now no ao cam 
for goods fold and deliyered can be brought for work done. A 
And per Gould juſtice, it js without doubt, that if nothing riff 
be awarded but the general releaſes, the plea will be ill. Th the 
leaving them out of the caſe, this award cannot extend p and 
this demand, For though it is objeQed, that the ed b 
fold and delivered is the ſame demand with that for work plea 
done, yet the court cannot take notice of that upon ſuch of th 


332 But if the defendant had ſhe wn it by part! 
verments, it might have been conſtrued to be within 
part of the award. And averments are admitted in ples 
ing to make an award good. 2. The ſecond — 
ſeems to be a good objection, for an award cannot be hare 


good by implication, If the defendant would pres 


5 
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delivered the bill of ſale, the plaintiff could not have afligned C:arcorr 


a breach of the award by implication. And judgment was nayz, 
given for the plaintiff, abſente Holt chief juſtice, Ex re- 
latione mri Jacob, 
Moor verſ. Watts: 
$. c. 12 Mod; 423. Pleadings Lill. Entr. 293. Vide Com. Pleader: 3. k. r; 
2d ed, vol. 5. p. 322+ . 
P O N a habeas corpus, the ſheriff returned, that Watts Noteoithſtand- 


was in bis cuſtody upon a capias in withernam, And ing an elongatus 
the caſe was, that a homine replegiands was brought; and — 


the ſheriff returned an inquiſition, finding, that the party ando, the de- 
was eloined by Watts; — upon that a capias in withernam fendant may 
iſued, and the defendant was taken upon it; and a motion 3 C. O—_ 
was made to the court, that Watts might be bailed. And R. coat. Skin. 
upon ſeveral motions; this caſe being a new caſe; the court 175. _ 
took great conſideration upon it, and reſolved theſe matters. upon 4 
1. That the defendant cannot be bailed upon the habeas gatus, and pleads 
aus, being taken by the king's writ ; and that therefore the ne Hall con- 
defendant's counſel moved too ſoon, the writ not being re - u jutguicar. 
turnable until oFabis Martini, which was almoſt fifteen days 3. C. alk. 88. 
after the firſt motion made in this caſe ; but the defendant 3. © 
ought to come in when the writ was returned, and demand a If he ſuffers 
declaration, and plead non cepit, and then the court will bail — nes be 
him, And as to the objection made, that men had been — — 
bailed upon appeal of murder brought. againſt them, before nam he ſhall on 
the return of the writ. Holt chief juſtice confeſſed, that P“ s G. 
be had known ſome judges do ſo at their chambers, but $aik. 381. 


that he always looked upon it as a miſtake, and that it could wx hs - 
not de done. cannot be bailed 


2. Reſolution. That upon a plea of non cepit the defen- unleſs be pleads 
ant ſhall be bailed. In Keiko. 71. a. and Fitzb. Nat. Bre. g 5: © Salk 
74.4 it is reſolved, that after an elongat. returned, the The ball man 
defendant may plead won cepit ; (and there is no difference be bound in 4 
between a homine replegiando and a common replevin of cat- — — 
tle) and the reaſon is, becauſe, the ſheriff cannot make a appearance de 
return, but that the cattle are eloined, or that no perſon die in diem, 
came to ſhew, &c. or a delivery; but he cannot return, — 
that the defendant won cepit the cattle, becauſe it is ſup- againſt him for 
poſed in the writ, and is the ground of it, which the ſhe- — in 
riff cannot falſify and therefore caſe does not lie againſt My C. Salk. 587. 
the ſheriff for 4 falſe return, if be makes ſuch a return; Upon ſuch len- 
and for the ſame reaſon the defendant ſhall not be conclud- on — bs 
ed by it, but when he comes, and denies the return by — — 
plex of non crpit, his denial ſhall be as good as the ſurmiſe in withernam. 
— writ, and rather better; becauſe the proof is incum- * 3 
" upon the plaintiff, _ And then what reaſon is there, dant arreſted on 

it the defendant ſhould not be bailed when the matter cles in vi- 

indifferent; ſince the lord Coke upon Wim. 13 Ed. — _ 
— 1 ? the return of the capias in witbernam the plaintitf may be demanded, and unleſs he 
| 2 de von- ſulted. S. C. Salk. 58 . The return of 4 writ is always a day for 

"Prearance of the parties, though no Cay is expreſly awarded thereon, 8. C. Salk, 381. 

+. $i ani gt Rr 3 + db 3 <> 1. c. 15. 
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1. e. 15. which ſtatute preſcribes in what caſes men are bailable, 
makes this rule, that the party fat indifferenter. And Hal 
Chief juſtice ſaid, that the plaintiff's counſel took the return 
to be a conviction, as it was taken in the caſe of the lordGry, 
Skin. 61. who coming into court upon the return of an 
elongat. was for that reaſon committed and detained in pri- 


- ſon fifteen days; but Holt ſaid, that he never thought the 


, ſaid proceeding legal, becauſe the ſheriff could not make 


Withernam is 
but meſne pro- 
eclt. 


(a) Vide Str. 
2078. 


other return, and the ſuggeſtion of the writ is but bare 
ſurmiſe; and it has been reſolved here, that the defendant 
may appear and plead nen cepit, after the return of an eln. 
gatus, Then it will be conſiderable, quid operatur the 
awarding of the withernam. If elongatus be returned, and 


the defendant comes in, and pleads non cepit, this ſuperſedes 


any withernam, and the return of the elongatus is as ſtrong 
befere the award-of the withernam as after, and the award 
of it does not make the return ſtronger, being but the na- 
tural conſequence of the return of an e/ongatus. The wi 
thernam is but meſne proceſs, and cannot be an an execution, 
becauſe it is granted before jndgment. The intent of the 
ſuit is to recover damages, and if it be found againſt the 
defendant, by a-new capias in withernam by way of execu- 
tion, he may be impriſoned for ever. But this court can- 
not convert meſne proceſs into execution. In replevin for 
cattle, with adhunc detinet, damages (a) given for the cattle 
will change the property; but liberty is not eſtimable, and 
therefore will alter the caſe. 11 Hen. 4. c. 10. 7 Edu. 4 
c. 15. If upon elongata returned the defendant's cattle are 
taken in withernam, yet upon the defendant's appearance, 
and pleading non cepit, or claiming praperty, the defendant 
ſhall have his cattle again, and if they are eloined, a wither 


nam againſt the plaintiff, For if the property or taking be 


in queſtion, there is no reaſon, that the plaintiff ſhould 
have the defendant's caitle. In the fame manner there i 
not any reaſon that the defendant ſhould continue in priſon. 


If an elongatus be returned to a homine replegiando, and tht 


defendant comes in, and pleads non cepit, he ſhall not give 
bail, but ſhall be in court without bail; but if he is brought 
into court in cuſtody upon the withernam, then he wul 


put in bail, which is but a continuance of the former tat: 


ing; and ſo it was in the cafe of De la Beins. The cal 


of Defigny, Raym. 4754+ is an odd incoherent caſe ; and Hal 


ſaid that he was ſorry, that the ſaid cafe was reported, but 


that it was reported truly as it was, for if the court could 


not bail him, how could the eburt take a ſum of mon 
to be depoſited for his liberty? As to the objeRion mai 


by Mr. -Gnvper, that there is à writ in the Regt. 79. 
' . Where the lord of a villain being taken upon wirher nen 


brought a writ direded to the ſheriff commanding bim ie 


bail him upon delivery of the plaintiff; and therefore that 
the defendant ought to lie in cuſtody, until he has deli 


- 
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the plaintiff. Holt anſwered, that the ſaid writ was for the 
benefit of the lord, who was taken in, withernam, to im- 

wer the ſheriff to bail him before the return of the writ, 
— of the long return that ſuch writ might have, 
and perhaps the defendant in this caſe might have ſuch a 
writ, but that is not a precedent to guide the courſe of this 
court. But he was of opinion that the ſaid caſe was not 
like the preſent caſe, for here when the defendant pleads 
non cepit, and denies the taking, which is a bat of the re- 
plevin, he ought to be delivered; but there by his claim of 
property he admitted the taking; beſides that it is an au- 
thority ſo far for the opinion of the court at preſent, that 
28 the villain ſhould not be detained in cuſtody upon the 
ſuppoſal of property in the lord, ſo when the defendant in 
the replevin denies the taking, he ought not to remain in 
cuſtody upon the bare ſuppoſal of the writ, A queſtion has 
deen made, whether the plaintiff could have another wither- 
nam, if the court ſhould bail the defendant upon this. Sup- 
poſe he could not; if a homtine replegiands be brought, it is 
a good return, that the defendanit claims him as villain, but 
upon the return of the writ to the court, if any perſons 
come into the court and give ſecurity to have the plaintiff 
in court at a day certain, 2 writ ſhall ifſue to the ſheriff to 
deliver the plaintiff; and upon the coming of the plaintiff 
into court at the day, he ſha}l give new ſecurity, to appear 
in court de die in diem until the plea be determined, and if 
judgment ſhall be againſt him, then his bail to bring bim 
in and deliver him to the defendant ;' and if he cannot find 
ſuch bail, then he ſha}l be committed to the cuſtody of the 
marſhal, and at the end of the ſuit ſhall be brought by him 
into court and delivered to the defendant. 8 Hen. 4. c. 2. 
Fitzh. Mainpriac, 23. And the ſaid. bail is but for eaſe of 
the cuſtody. But if judgment be given againſt the defen- 
dant, then his bail will render him in cuſtody again, and 
then he is in upon the former withernem. And he likened it 


Vs . 
WATTS. 


Proceedings 
upon a bomine 
repleg iando. 


to the caſe where a man in execution brings an audita ur- 


rela upon a deed, or for nonage; and is bailed and judg- 
ment being againſt him, is rendered into cuſtody, he is jn 
upon the former judgment. But then the queſtion is, that 
if he ſhould not be rendered, whether this court can a ward 
a new withernam. And as to that, he likened it to the caſe, 
where a man is bailed to appear de die in diem upon an ap- 
peal of murder, if the defendant makes default, proceſs 
ſhall iflue againſt the bail, and a capias againſt him; and if 
be renders himſelf, he ſhall be in upon the appeal. If the 
endant be in upon the elongatus returned, and pleads non 
85 and the iſſue be for the plaintiff, the judgment ſhall 
he ſame; but a wwither nam ſhall be awarded, becauſe the 
plea of non cepit was a ſuſpenſion of the award of the wither» 
"en, and therefore the faid ſuſpenſion being taken away, 
$ ought to iſſue. As where an inquiſition upon 
Rr4 the 


(s) Vide 1 Sid. 
197. 

$4 » 19. Bull. Ni. 
Pr. 217. 


common law. If the bail do not render the defendant, they 


chief juſtice delivered the opinion of the court, and ſaid, that 
'whenſoever a writ is awarded that is returnable, the day 
of the return is always a day to both parties to appear z and 


- * 


he never took, P 
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the ſtatute of Heim. 2. 13 Ed. 1. ſt. 1. c. 46. is returned, ap] 
and a diſtringas iſſues to inquire, who were the malefactors, up 
and which are the adjacent towns, and what damages the vp 
party hath ſuſtained, and to diftrain the towns to re-erca de 


the hedges and ditches, and to levy the damages; which 
proceeding was invented by Mr. Noy, of which there is 1 
caſe Cre. Gar. 280. notwithſtanding that this reſembles an 
execution, and is intended only to levy the damages, C. 
yet (a) it gives a day to the parties to appear and plead, and 
traverſe the matter; and if they come not in, then a 4% 
tringas in infinitum iſſues; but if they come in, that ſtops 
the proceedings ; but when the plea, &c. is determined 
upon iſſue or demurrer, they are revived. So if the defen- 
dant pleads non cepit, before a withernam be awarded, that 
ſtops the awarding of it; but after ſuch plea is determined, 
all is at aw again, to award a. withernam. Holt chief 
juſtice confeſſed that he did not know any precedent for ſuch 
a-proceeding, but that it. is agreeable to the reaſon of the 


will forfeit their recognizance, and a new : withernam will 
iflue, as, a new capias in the caſe of an appeal aforeſaid. The 
bail here is but an caſe of the former. cuſtody, and when the 
defendant is rendered, he ſhall be in cuſtody 40 initio, And 
per Holt, there is no reaſon, why the defendant ſhould not 
have his liberty pending the ſuit, as well as the plaintiff. 


3. It was prayed by the counſel, that the defendant might 
wage deliverance ; and Old Entr, 94. was cited, But it 
was reſolved, that when: the defendant pleads non cepit, be 
ſhall not wage deliverance, becauſe he cannot deliver whom 


- 4+ Reſolution, That the bail ought to be bound in a ſum 
certain, with condition that the defendant ſhall appear 4, 
die in diem; and if judgment be againſt him, that they (all 
render his body in withernam ibidem remanſurum, quouſque be 
render the party, and ſuffer him to go at. large. 


But then the opinion of the court being, that the defen- 
dant could not be bailed, until after he had pleaded non cept } 
the plaintiff refuſing. to declare, the queſtion was, whether 
he was demandable upon the withernom or not. And Het 
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though the. writ be returned not ſerved, yet the defendant 
may appear, fo prevent any ill conſequence. The next adj#- 
cent towns, in the caſe aboveſaid, have no day upon the d&/fri- 
gat to apear, it being only for levying the damages, Ec. 3s 
aforeſaid, and yet they may appear, and the proſecutor - 


þ 1 
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ned, appear of neceſſity, though no day is given to either part Moot 
ors, upon the diſringas, The plaintiff has no day in any caſe irre 
the upon the writ. In caſe of appeal neither the plaintiff nor 

rect defendant have any day in court, the proceedings at a gaol- 

ich delivery being diſcontinued by the certiorari. But here there 

is 4 is a day in court upon the return of the withernam, for the 

an 


aid day is a day for the defendant as well as for the attorney 
of the plaintiff, What day has a man upon a common re- 
levin ? The (a es replevin ſuperſedes the proceedings () Vide Gilb. 
of the ſheriff, = [ages os are upon — not — Keplein 77 
on the plaint, as they are when that is removed by recerdari. 
Though there is neither ſummons nor attachment in the 
writ, yet without doubt the defendant has a good day in 
court, like the common caſe of replevins, though there is no Vide peſt. 634, 
ſummons in the writ, yet it gives a good day to the defend- 8 
ant to appear, and if he does not appear, then a pore iſſues, 
and then a capias, The entries in Raflal, &c. that the de- 
ſendant attachiatus g ad reſpondendum, &c. de placito guare 
cepit, Cc. are made in ſuch manner, becauſe in conſequence 
of law it is an attachment, the defendant being obliged to 
appear upon the peril of a withernam. But he ſaid that he 
wiſhed the record were made in this manner, beginning, 
Diminus rex mandavit, &c. and ſo to ſhew the replevin and 
the withernam, and then all the proceedings would appear, 
as Raf. 560. in the caſe of a common replevin. And it is 
like the courſe in the kings bench, to recite writs in ſuch 
manner; But in the common pleas only the ſubſtance of it. 
And as to the objection made by the counſel, that it was ab- 
ſurd to imagine, that the plaintiff could make an attorney, 
when he was eloined, &c. Holt chief juſtice anſwered, that 
the ſame perſons, who ſued this writ in the name of the 
plaintiff, might make an attorney for him, and that is the 
conſtant courſe, But it would be a very ſtrange thing, if 
the plaintiff ſhould not be demandable : for then a man 
might run away, and a homine replegiands might be ſued 
apainſt J. S. for a ſuppoſed taking, &c. of the man, and 
J. S. upon this would be kept in priſon for ever. And the 
court exhorted the plaintiff s counſel to declare, &c. which 
they refuſed ; upon which the court in anger rebuked them, 
and ſaid, that they did it only to embarraſs the court, But 
however, they would not declare, Upon which, the plain- 
uff, being demanded and not appearing, was nonſuit. Note, 
Sir. Bartholomew Shower cited two caſes, where men 
had been bailed upon a withernam, Mich. 5 H. 4. Rot. 25. 
Hil, 16 R. 2. Rot. 16, Ex relations mri Jacob, 
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A min in cuts. FF Þ ON a habeve corpus GireQed to the ſheriff, to biing 
| &yunderanex- U the body of Fowler, &c. he returned, that Fowler was 


capiendo cannot taken upon a writ of excommunicats capiende; and upon the 
be diſcharged recital of the writ in the return it appeared to be in the dis- 
_ — junctive, viz. in quibuſdam canſis ſubtractionis decimarum jw, 
the excommu- aliorum jurium ercleſiaſticorum. And becauſe the cauſe was 
nicato cariendo uncertainly ſhewn in the writ, it was moved that Faulr 
appears Hiovic.® ſhould be diſcharged;” And 8 Co. 68. Trollep's caſe, and J. 
quaſhed, S. "pe , 
C. 12 Mod.418. N B. 64. were cited; that a certificate of an excommuni- 
— ace. ant, cation was ill, if it did not expreſs the cauſe in certain; fot 
B. R. may qush perhaps the alia jura eccleſiaſtica may be matters of which 
an excommuni- they have not conuſance. 


cato capiendo, - 


5. Jed. Hul chief juſtice ſaid, that the rule without doubt is good, 


acc. Salk. 294- that ſufficient cauſe ought to appear in certain, becauſe the 
An communi, Eing's Courts are judges of their juriſdition; and not them- 
cato capiendo ſe] ves, and therefore they ought to ſhew, that the matter was 
- muſt ſhew what within their conuſance. And for tlie ſame reaſon doubtle 
nuit ieee the ſxnifrevit is ill, and thetefore the defendant may in 
cleſi aſtical court, Chancery procure the writ to be ſupetſeded. But the king's 
3. Jie 27g dench cannot deliver a man arrefted upon the king's writ 
N. ace. 7 Mod. becauſe the chancery has granted it where they ought not to 
56. 117. Vide have granted it. If the certificate be ill, the chancery ought 
Sen Er. to ſuperſede it; but the king's bench cannot proceed upon 
eommengement. it, becauſe it is not before the king's bench; for the king's 
B. 4. ad. Ed. bench cannot give judgment upon a recital, where another 
8 court is poſſeſſed of the original. In error brought upon 4 
cato capiendo for judgment of the common plexs in debt, an exception was t- 
contept in = ken, decatſe the writ, as it was recited in the declaration, wa 
tion of tithes or attac hiatus, where it ought to have been ſummonitus, and there- 
other ecclefiaſti. fore ill; but (a) the court refuſed to allow the exception to 
5 C. _ be taken, becauſe the writ was not before the king's bench, 
12 Mod. a but only by recital ; but it was held, that diminution ought 
r 
[ > 
TIX ould de red.. | 
uit for ſubtrac- MMP, WW | . . 
qa ofeichere%d But then the grand 'queſtion was, whether this uncet- 
cal dues, good, tainty in expteſſing the cauſe would vitiate the writ, and 
Race-An0-314- then whether the court would quaſh it ? And in proof 
317. Ser. 225, the affirmative, Moor, pl. 667. Cre. Fat. 366. Ov, Or: 
n. 189. Bar- 196. 19 N. Jen. 226. Hil. 29 & 30 Car. 2. B. KX. 
Z. H. 25 8. C. Rex v. Price, it was agreed, that juſtice ought to be 
TS os bere upon the writ. 1 Roll Nr. 125 T. Fon, 89. wei 
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After ſeveral arguments at different days, and upon great 
conſideration and ſearch of precedents, it was reſolved, that 
the writ ſhould be quaſhed, and a ſaperſedeas iſſue. And Holt 
chief juſtice ſaid, .that at common law the cauſe had no need 
to be ſhewn in the writ of excommunicato capiendo ; but it 
was ſufficient to ſay, that the party was excommunicate pro 
contumacia manifefla. Regifl. 65. 7. But in the fignficavit it 
ought to be ſhewn, F. N. B. 63. 4. And now ſince 5 El. 
t. 23. the cauſe ought to be ſhewn in the writ. And he ſaid, 
he had ſearched many precedents upon the rolls in the crown 


office, from the 8 El. to this time, and there are ſome pre- 


cedents where the cauſe is omitted, but the cauſe is men- 


tioned in the greateſt part. In 8 EI. Rot. 20. there are five 


writs which are general pro contumacia. In 15 El. Rot. 54. 
there are two with cauſe. In 17 Fac. 1. Rot. 54. there is 
one without cauſe, and another with the cauſe. In the time 
of king Charles 2. there is one the ſame with this here, and 
another, aliorumgue, and one upon the ſame roll, decimarum 
only. And though in ſeveral of the ſaid precedents the 
rauſe is not well — yet its being ſhe wn in ſome man- 
ner, ſhews the opinion of the courts to have been, that the 
ſtatute had made ſome alteration ; and therefore at this day 
cauſe ought to be ſhewn. And that is agreeable to reaſon ; 
for when the ſtatute makes the writ returnable here, it is on 
purpoſe that this court ſhould judge of the cauſe ; otherwiſe 
it had been idle to make the writ returnable here, and eſpe- 
cially when the proceſs ought to differ according to the dif- 
ference of the cauſe for which the excommunication was. 
As to the nine cauſes mentioned in the act, an alias ought 
to iſſue with a penalty, &c. Then this court being poſſeſ- 
ſed of the writ, and it not expreſſing the cauſe ſpecially, 


but in the disjunctive, the writ ought to be quaſhed. Be- 
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fore this ſtatute they ought to have reforted to the chancery, 


and procured a /uper/edeas there, 2 Inſt. 623. But that can- . 


not be done now, becauſe the writ is returnable here. But 


becauſe the cauſe is ſhewn inſufficiently out of the writ, it 


ought to be quaſhed, and a ſuperfedeas awarded, But a ha- 


beas corpus is a very improper method to diſcharge the party, 
for he is well arreſted by virtue of the king's writ, and can- 
not be diſcharged whilft that is in force. And it is a good 


return to the habeas corpus, that he is in cuſtody by writ of 


excommunicato capiendo. 


Gould juſtice fait, that before the 5 El. c. 23. this court | 


could not diſcharge a' man taken upon an excommunicats ca- 
biendb, unleſs he was excommunicated pending a prohibi- 
ton. And he agreed, that this court had power to quaſh 
e writ, and award a fuperſedeas, where the cauſe is not 


lofficiently expreſſed; but he made a doubt, whether there 
mas here any ſoch uncertainty ; for the Ae ſeemed to him 


But 


accumuiative, 
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Rex But by the opinion of Holt and Turton juſtices the writ 

Yowrre, Was quaſhed, and a ſuperſedeas granted, And Holt ordered 

the clerk to enter upon the habeas corpus, that the party was 

. diſcharged, becauſe the writ was quaſhed. And Holt ſaid 

in this caſe, that if the writ had been, in cauſa ſubtradimit 

orundam jurium eccleſiaſticorum, it had been well. The ſame 

w if it had been, et aliorum or aliorumgue. But he ſaid 

alſo, that this ſtatute was not well underſtood until the 

time of Charles I. in Hughes's caſe, Cro. Car. 196. He faid 

alſo, that the form of the proceedings in the ſpiritual court 

ought to be regarded; as ina libel for words, their form is 

to ſay, that he ſpoke ſuch words, aut alia fimilia, and yet a 
prohibition was denied to be granted for the ſaid cauſe, 


— - 2 Trinity tetm following Con/in was brought up on a h- 
eontempt in a corpus, and the return was, that he was arreſted upon an 


ſuit for not re- excommunicato capiendo. And there was a fatal exception to 
pairing his hare the writ for the uncertainty of the cauſe (it being pro non 


munimentorum . . . * 8 

coemeterii of B. reparatione ſortis ſuar munimentorum coemeterii de B. which was 
isbad. agreed by the court to be uncertain and bad) and yet they 
Alte capiende would not diſcharge him upon the habeas corpus, but com- 
cannot bequaſh- pelled him to procure the writ to be returned. And then 


ed in the b. they deferred to quaſh the writ, becauſe the defendant was 


ben ben ug not preſent in court, as he ought to be. Ex relatione m'ri 


upon it. acob, | 


Harman ver/; Owden, 


1. C. 12 Mod. 421. 


* 


fn an action on . | | ' H E plaintiff declares, that the defendant in conſider 
* 


an agreement to upon the eighth of January, Sc. Upon non aſſumpſit plead- 
— py ade ed, verdict for the plaintiff. And Mr. Cowper moved in 


1 uſtice ſaid, that if the agreement was ſuch, this uncertainty 
ceptiorable after could not vitiate it; but the defendant has his election, bos 
verdict. 8. C. Salk. 20. Com, 39. Holt, 127. and rr 8. C. Salk. 140 
Com. 89. Holt, 127. at leaſt if it appears on the declaration that the barge was not ſeo! to 

plate before that da | | Wore "ny 


. 
/ 
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many of each of them he will deliver. Suppoſe the agree- Hannan 
ment was to deliver fix cows and calves; the plaintiff O_o 
ought to have fix of each of them. But beſides, it does not 
appear here, but that they might þe the ſame. 2. The 
ſecond exception was to the breach, that it was not well 
affigned, the promiſe being to deliver at or before the eighth 
of January, and the breach is aſſigned, that he did not de- 
liver upon the eighth day of January; ſo that he might 
have delivered them before, which would have been à goad 
performance of the agreement. But after conſideration 
had of this exception, Holt chief — delivered the opi- 
nion of the court, that the plaintiff ought to have judgment 
after verdict. But (by him) it would have been good with · 
out verdict; for when the promiſe was, to deliver the 
things out of the ſhip into a barge, to be brought by the 
plaintiff on or before, &c. and the plaintiff ſays only, that 
he did not deliver upon the day, and not that he did not 
deliver before, yet in ſuch a caſe as this it will be well 
enough. For though the defendant has his election, to 
deliver before, &c. yet there ought to be 3 concurrence 
of the plaintiff, and he ought to be ready ta accept them; 
for the defendant cannot make a tender before the laſt 
day to oblige the plaintiff to accept them; and if he comes 
before the laſt day to make a tender, that will not excuſe 


bim from making a tender or delivery of the goods 


upon the laſt day, according to C. El. 14, 73. where a 
place is appointed for the payment of money. For if the 

plaintiff be not ready there with his barge, the tender will 

not be ſufficient. And therefore ſince the (a) laſt day is (#) Vide Cro, 
the time appointed by the law, when the one is obliged to Jac. H 
deliver, and the other to receive, it will not be preſumed Com. * 
that the plaintiff was there before with his barge ready to D. 7. 2d. Ed, 
receive them. But however, it is aided by the verdict; for ve 
if there had been an actual delivery, the jury could not have 

found for the plaintiff; for at this time performance (5) is (4) Vide Gilb.. 
given in evidence upon non aſſumpſit; and if the defendant N. 1175 

had delivered the goods, it had been non afſumpſit ; and 

therefore no delivery being proved, they gave a verdict for 

the plaintiff. And judgment was entered for the plaintiff. 

Holt cited 2 Caund. 350. Peters v. Opie. 1 Sid. 15. 1 

Sund. 228. 1 Ventr. 119. Ex relatione m'ri Fqcob. 


Memorandum, 'That 8ir George Treby knight, lord chief 


the Common Pleas, died the thirteenth of December 
{his vacation of an ofthma at Kenſington Gravel pits, by 


Hilary 
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Sir John Holt Chief Fuftice. 
Sir John Turton 
Sir N Powys removed 
- out of the Excbeguer the} ., . 
© fwenty=eighth of yg af uary Juſtices, 
in this term. 
Sir Henry Gould 


Memorandum, That Mr. ſerjeant wer Hanks „ heres of 
the Exchequer the twenty-e1ghth of January in the ram of 
Ar. baron Powys removed into the king's bench, 


Memorandum, Mr. ferjeant Whitacre was fivorn one of the 
King's ſerjeants 9 of February in this term. 


Memorandum, That M. ſerjeant Levinz died the twenty- 
1 January in this term at Serjeant's Inn in Fleet 
treet. a 


1 


Intr, Tria, 7 . Fiſher werſ. Wigg. | 


; 18 1 4. C. 1 P. Was. 14. Salk. 291. | 3 Salle. 206. Com. v8. 92. Holt 369. 
| wich the of counſe} 12 Mod. 296. cited and commented upon, 
2 Ves. 27. 3 Atk. 273, 274. 2 Will. 3, Pleadiogs Lill. Est. 205+] 
Toe ente I N ejefitment the matter in law in queſtion was thus. 
muſt be con- A copy-holder ſeiſed of cuſtomary lands in fee at the 
— — will of the lord, &c. according to the cuſtom of the manor. 
D. cont. arg. ſurrendeted them, Es. to the uſe of his wife for life, and 
1 Saund, 2 after her deceaſe to the uſe of B. C. D. E. and F. his 
„ Ks. children, equally to be divided among thew, and their ref 
Cro. Jac, 376. peRive heirs and affigns for ever. And they were adm 


Bulftr, 272. The words © equally to be divided between them“ will make a limitation by oy 
of uſe which would otherwiſe have paſſed a joint eſtate, paſs an eſtate in common. R. go 
Ver. og 2 Fu 7431 30 — 5. 4 vide Say. 71. 72. Cop. 660. Co, L 
190. b. 2 n. 4+ 1 Ves. 166, ante 422. f 
hs © 2 accordingly 


- 


— 
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gecordingly. And the queſtion was, whether B. C. D. E. 
and F. were by virtue of this ſurrender jointenants or te- 
nants in common, If they were jointenants, then judg- 
ment ought to be given for the defendant ; but if they were 
tenants in common, then it ought to be given for the 
plaintiff, 

And this caſe was argued ſeveral times at the bar by Mr, 
Carthew and Mr. Peere Wiliams for the plaintiff, and by 
Mr. Nerthey and Mr. Broderick for the defendant. And 
now this term the judges, viz. Holt chief juſtice, and Tur- 
tim and Gord juſtices, ( Powys juſtice not having yet taken 


his place) delivered their opinions, viz. Turton and Gould 


for the plaintiff, and Holt chief juſtice for the defendant, 


And Gould juſtice argued, that judgment ought to be en- 


tered for the plaintiff, becauſe the children (by him) were 
tenants in common. And he ſaid, that the queſtion aroſe 
upon theſe words [equally to be divided among them, and 
their reſpective heirs and aſſigns for ever.] And in pro- 
nouncing his opinion, he faid, he would purſue the ſame 
rules with Richardſon chief juſtice in Beck's caſe. Littlet. Rep. 
344, 5- that in expoſition of deeds all parts of them ought 
to ſtand, and to have effect, if they can; and that the par- 
ties intention ought to be purſued, unleſs ſuch expoſition 
would contradict the known rules of law. He could not 
find any expreſs authority, where this point hath been ſet- 
tled ; but the force of the authorities in the books ſeem to 
warrant his opinion. The preſent queſtion does not de- 
pend upon words which will create an eſtate, but which 
ought to qualify an eftate; and in ſuch caſes the intent of 
the parties ought to be purſued. There are no particular 
words neceſſary to create a tenancy in common. Littleton 
fe. 292. 298. Co. Li. 189. 4. In the caſes of frank mar- 
rage, and exchange, there are neceſſary words of art in 
the creation of them, which cannot be omitted; but in 
caſes of tenancies in common no ſuch preciſe words are 
requiſite ; for if they divide the eſtate, and ſhew that a ſe- 
reral property * to each party, it is ſufficient. 
For the making of a tenancy in common does not add to 
the eſtate, but qualifies it; as in the creation of an eftate 
in fee-fimple, it is neceſfary to add the word heirs, but. 
tenants in common may releaſe to one another without it. 
A joint eſtate in the premiſſes may be altered in the haben- 
tum, As Hob. 172. lands are given to two, habendum, the 
one moiety to one, the other to the other, they are tenants 
in common; and there is no other reaſon for it, but becauſe 
the habendum ſhews the intention of the parties, that they 
ould have ſeveral interefts. If A. gives lands to B. and 
his heirs, abendum to him and his heirs, it is a fee; but 
if he goes on and ſays, that if B. dies without iſſue, the 
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(a) remainder to C. Ec. it is tail, becauſe the latter words (=) erm wa 
"re the former, Ployd, 541. Lit. Rep. 345. Then 44 u foue 
there cites. poſt, 1452. Co, LItt. 21, _ AT. pl. 1g- 


2. D. acc. Say. 


| t 
| 
| 
| 
| 
| 
| 
| 
| 
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Frouxx if no preciſe form of words is neceſſary, his intent is a 
Wies. rent, to be an eſtate in common, becauſe it was deſigned 
as a proviſion for his younger children. There was a caſe 
in the common pleas Paſchae the ſixth of this king between 
' Blifſet v. Cranwell, 3 Lev. 373. Salk. 226. Comb. 256. 
where a deviſe to T. and R. and their heirs, and the fur- 
vivor of them, equally to be divided between them (and 
their heirs). after the death of his wife, &c. was held a te- 
nancy in common ; but the queſtion in the court was, be- 
cauſe this ſeemed repugnant to the former part of the deviſe; 
but it was held by the whole court, that the laſt words di- 
tributed the eſtate. ¶ Note, this point was made at the 
trial before Treby chief juſtice, and was referred to bim, and 
he prayed the opiniun of the other judges of the common 
pleas, and it was * at the bar there, and it was ad- 
judged Paſchae 6 Will. & Mar. C. B. by Treby chief juſtice, 
Nevill and Rokeby juſtices, that it was a tenancy in com- 
mon, but Powell juſtice held it to be a jointenancy. Ex 
| relatione m'ri Place]. As the law is now held, theſe words will 
(a) N. 306 (a) make a tenancy in common in a will. Then in this caſe 
2 #12. the intent of the parties appearing to be, that they ſhould 


68. poſt. 721. have it in common, that ought to be purſued as far as it 
Prece. Chan. can. But moreover this caſe is a uſe, which reſembles that 


2 2 of a will. The caſe of Brookes u. Brookes. Poph. 125. 
3 Atk- 493, Cro, Jac. 434+ 2 Roll. Abr. 67. 14 Vin. 151. pl. 18. 
721. 1 Ves. is a ſtrong caſe, where a copyholder ſurrendered his copy» 
266. Comp. 657: hold to the lord, without limiting a uſe, and afterwards 
2 Roll. Adr-"9- the lord conceſſit ſeiſinam of the copyhold to the tenant, hu» 
14 Jin. cl, f. zendum to him and his wife and the heirs of their two bo- 
68. 71. 2 Vez. dies; and there though the wife was named only in the ha- 
256. $a bendum, it was held, that ſhe would take an eſtate · tail; in 
Cha, 193 . common caſe it would have been ill, becauſe ſhe was not 
named in the premiſſes; but the intent of. the ſurrender 
was taken in the faid caſe to have been to the ſaid uſes, 

and therefore the manner of the grant was not material, it 

being only an explanation of the ſurrender. Now this caſe. 

is ſtronger, becauſe it is the expreſs limitation of the uſes 

upon the ſurrender. And it was alſo held in the ſaid caſe, 

that the ſurrender of a copyhold ſhall be expounded accord- 

ing to the intent as a will. The caſes of grants in future 

are ill, becauſe they are repugnant to the rules of law ; but 

that caſe of a uſe was held good, thaugh it was contrary 

to the known rules of law, He ſaid, he could not ſhew 

any care where this point has been ſolemnly adjudged, but 

there are parallel caſes. The caſe of Smith u. Jobnſon, P afch. 

32 Car. 2. B. R. Ret. 564. was the caſe. in point, but g 

judgment was entered upon the roll; the caſe was, à feon- 

ment to two and their heirs, equally to be divided between 

m, to the uſe of them and their heirs ; upon the breaking 

of the caſe Seroggs chief juſtice and Doilben juſtice were of opi · 
nion, that it was a tenancy in common, but Jones juſtice 0 

| of another opinion, upon the difference objected gs * P 


ween 
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tween a deed and a will. So Co. Lit. 190. b. if a verdiQs finds; 
that a man hath duas partes maneru in tres partes dividend, 
they are by the intendment of the verdict tenan's in com- 


mon. Beſides, that if theſe words will not make a tenancy 


in common in this cafe they will be vain, and muſt be to- 
tally rejected. In the caſe of Whorewood u. Shaw, Le. 23; 
Cre. El, 729. Aer, 667. Owen, 125. where a man by 
his deed acknowledged to have received of J. S. 40 J. to be 
tqually divided between A. and B. and to their uſe; this was 
held a creation of a ſeveral debt of 20 J. to each of them; be- 
ing in the caſe of a perſonal duty; but Yelverron ſays, that 
is not like the caſes of intereſt, where land or a leaſe is 


given to two equally to be divided between them, for there 


they are tenants in common; and he makes no difference 
between a deed and a will. There has been a notion of a 
diftintion between deeds and wills, ind the faid diſtinction 
is taken in the caſe of Lewen v. Cox, Cro. El. 695. by Cote, 
then attorney general. He ſaid, he did not know, that the 
ſaid point had ever been debated. 80 in the caſe of Fur 
v Weeks, 2 Koll. Abr. 90. and Stile, 21 1. the ſame diſtine · 
tion is taken by lord Bolle, but it is only an opinion of his 
oiter; and farther, it differs from this caſe, becauſe this caſe 
ls of a uſe, that of a grant or ſeoffment, which is a convey- 
ace at common law, but uſes are governed by the intent of 
the parties, and ought to be maintained, if they can poſſibly. 
words import ſomething more than ordinary, and 
therefore the intent ſeeming to be incontrovestible, he was 
of opinion, that the plaintiff ought to have judgment. 
Turton juſtice argued alſo of the ſame ſide for the plain- 
uf, and much to the ſame purpoſe, But he added theſe 
teaſons alſo, why the intent of the ſurrendetor ſhould be 
to be, to create & tenancy in common; becauſe if any 

df the five ſhould die without MAue, his part would deſcend 
io the eldeſt ſon ; if they had iſſue this would be a proviſion 
for their families, which might be the ſole reaſon that pre- 
nailed with the ſurrenderor, to give it away from his eldeſt 
fon, end of conſequehce he would not remove it from his 
delt fon any longer than the ſaid reaſon continued, He 
Cited alſo ſeveral oaſes' of wills, where words leſs ſignificant 
bad been conſtrued to make a tenancy in common. Lewen 
*r, ZI. 695. 'Deviſe to his two ſons equally and 
r heirs, tenancy in common. Rateliffe's caſe, 3 Co. 39. 
. $th, RY. The words, equally to be divided, in a will, 
in common. The ſame law of the words, part and 

75 like. Thorowghgood and Faques v. Collint, Cro. Car. 7 5. 
Keb. 46. Torret v. Fr anipton, Sty. 434. Deviſe to 4. 


rom thence he inferred, that theſe words being ſtrong- 
make a tenancy in common in a deed. He cited 


W E Curia. feet. 298. 14 Lit. 190. b. where has 
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for life, remainder to B. C. and D. and their heirs (a) re- ( R. acc. 4 
wely for ever, B. C. and D. were tenants in common. At 421. 


626 
Fisurx 
wies. 


(») Vide ante, 
323. 526. 


and his heirs, they are tenants in common. And from 


common; and now ſince the ſtatute has executed the uſe 


times made by the ſurrenderor_i# extremts, when he is mop! 


yet it was held, that in caſe of a copybold it ſhould be taken 
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are given to two, habendum et tenendum, ſcilicet the one mbiety 
to the one and his heirs, and the other moiety to the other 


thence he urged, that in regard no particular words were 
required by law to create a tenancy in common, the words 
in the preſent caſe, having the ſame ſenſe and import with 
thoſe in the caſe in Littleton, ought to make a tenancy in 
common. He ſaid alſo, that if this caſe had been before 
the ſtatute of uſes, it would have been taken in equity ac- 
cording to the intent of the ſurrenderor, to be a tenancy in 


into poſſeſſion, it ought ta have the ſame conſtruction in 3 
court of law, that it would have had before the ſaid ſtatute 
in a court of equity. Then he cited caſes, to prove, that 
ſurrenders ought to be conſtrued favourably, and had been 
oftentimes taken contrary to the rules concerning convej- 
ances at common law; and that they ought to be taken ſo, 
in regard that they are conſiderable as wills, becauſe often- 


confilii. And there fore he cited Brookes v. Brookes, Popb. 125. 
Cro; Py 434: 2 Roll. r. 67. 14 Vin. 151. pl. 18. and 
alſo Wade v. Bache, 1 Saund. 151. where a copybolder in 
remainder ſurrendered his remainder to the uſe of the tenant 
for life [for his life], and after his death to the uſe of bim - 
ſelf and his wife, Cc. and though the limitation for the life 
of the tenant for life was (a] void, and ſa by conſequence by 
the common law the remainder would have been void allo, 


as a mediate ſettlement upon the huſband and wiſe after the 
death of the copyholder for liſe. He cited 2 Vent. 365. in 
(% chancery, where a covenant to ſtand ſeiſed to the uſe of 
A. for life, and afterwards to two,; — to be divided, and 
their heirs and aſſigns for ever, was adjudged. by the lord 
keeper North, to be a tenancy in common. And for thele 
reaſons he was of opinion, that judgment ought to be given 
for the plaintiff. | IP | | 

Halt chief juſtice « contra argued for the defendant, thi 
this was a joint tenancy. And he made two points, I. 
Whether theſe words would make a tenancy in common in 
any deed. 2. Whether this caſe ſhall bave a more favout- 
able conſtruction, becauſe it is in caſe of a copyhold, or be. 
cauſe it is a conveyance by wa of uſe. And be gave bi 
opinion to the ſecond point firſt : that as to the rang 


| Paſſing eſtates, copyholds ought to be governed by the 


of the common law. 4 G. 29. b. And as to Brookes's cale 
Poph. 125. Cro. Jac. 434. 2 Roll. Ar. 67. 14 J. 15" 
pl. 18. and the ſaying in Poph. 126. that the caſe of » ca. 
hold reſembles the caſe of & will; the report in Ons Jo 
434- makes no mention of auy ſuch thing; aud the 

part of Popham's Reports being reported by an uncertain 2. 


(3) The decrteof this'caſe is ast entered in the regiter book. a Ver. 256. 4% 
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thor, ought not to be regarded. But however he held as Furs 
to the ſaid caſe, that if a copyholder ſurrenders to the lord, Wie; 
without limiting any uſe, the copyhold belongs to the lord, 
and his eſtate is extinguiſhed, in the ſame manner as if tenant 
for life at common law releaſes to him in reverſion ; and then 
the grant will be a voluntary grant of the lord; and then 
the reſolution of the ſaid caſe will be ho more, than that it is 
a cuſtom for copyhold eſtates to paſs in the ſaid manner ; and 
if many grants have been made in the ſaid manner, ſuch 
grants will be good. And he ſaid, he knew manors, where The furrendef 
rants have been made to R. habendum to A. B. C. and D. of a copybol4ts 
te firſt named took the whole for his life, arid ſo every one . f. C. 4 B. 
in remainder in their order. And as to the matter of the vill in ſome ma. 
uſe, upon which his brother Gould inſiſted; there is no ſuch _ 
thing, but it is only a direction of the ſurrender ; for the ite Vide Cie. 
perſon, to the uſe of whom the ſurrender is made, is $4) not El 25. pl. 2. 
cefluy que uſe in the mean time, but when the ſurenderee is — ide 3 Ve. 
admitted, he is in by the grant of the lord, Aud for theſe 
reaſons he was of opinion, that this caſe ought to be conſi- 
dered but as a grant at common law. And then he held, 
that the five Children were joint tenants: 1, Becauſe if theſe 
words have any ſignification, yet it is no more, than what 
would have been implied in the nature of the thing, if they 
had been omitted, and therefore no regard ſhall be had to 
them. For if an eſtate be made to five perſons, each of 
them has an equal proportion, and the words equally to be 
divided, mean only, that each of them ſhall have a fifth part, 
which they have by the conveyance. In Co. Litt. 186. 4. 
where all the authorities are enumerated in the margin, it 
appears, that joint · tenants have but their part, to alien or 
ſorſeit ; and therefore though it is ſaid, that joint - tenants 
are ſeiſed per my et per tout, yet every one of them has but 
dis part for diſpoſal; if they join in a feoffment, it ought to 
be pleaded as the feoffment of both, and the feoffee after the 
death of one of them, cannot plea! that he is in from the 
ſurvivor, Then if each of them has his part, theſe words 
fy nothing. One may aſk then, what is the difference 
ween joint-tenants and tenants in common? Litt/etony 
292. ſhews ity viz, theſe latter come in by ſeveral titles, 
but the (b) former by a joint title. But there is an exception (3) Vide anth; 
to this in the caſe of a gif: made to a corporation and a na- 3!2- and the 
perſon jointly, they (c) ſhall be tenants in common, rg orgy 
becauſe they have ſeveral rights, which cannot ſtand in 12. 2 Bl. Com; 
Jointure, But whenſoever they may hold in jointure, they 184. 
{ball be joint-tenants. However there is no difference as 
0 the taking of the profits; for if one tenant in common 
o all the profits, his companion has (4) no remedy (4) Vide ante; 


guſt dim. At common law none (+) of them could have n 


ten obliged to-make partition, Apd bow then will theſe () ace. Lic. 

| ords, equally. to be divided, make any difference, when . 318. Co. 1. ft 

un ene of the joint tenants might diſpoſe of his part, and 57% 8 .. 
* 8181 N | when 1. 2.32 H. S. 1321 
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you they take the profits alike in both caſes ? 80 that it i} 
the ſame thing, whether theſe Words be inſerted or omitted, 
As to the other words, and t6 their heirs reſpectively, they 
will make no difference; for un eſtate to two and their heirs, 
and to two and their heirs refptively; makes no difference; 
for the limitation muſt be to the heirs of both to make 1 
j6int-tenancy, and then the word heirs reſpects both parties, 
which is the Whole meaning of their heirs reſpeRively, and 
ſo no more than what is in every joint-tenancy. And then 
According fo 8 caſe, 8 Co. 145. @. if words are 
inſerted in à grant, which ſignify Nothing, they will make oo 
difference in the conſtruction &f n. As to the odjeion of 
Littleton, ſ. 298. if fands are given to two, hubendum et inei- 
dun, ſcillcet, the one thoiety to one and his heirs, and the 
other molety to che oller xtid His Heirs, they ure tenants in 
common, and yet it is but one conveyance; and then here 
the words, equally to be divided; are tantamount to thoſe 
of, one tfioitty; Sc. He anſwered, 1. That he held, that 
it was hot one conveyante only, but ſeveral conveyances, 
though but in one deed; for if ſuch eſtate be made by deed of 
feoffment, there muſt be two Nveries ; for livery of the one 
moiety to the one tefiant in common will not avail the other, 
becauſe they have ſeveral freeholds. And then it cannot be 
one conveyance, becauſe ſeveràl liveries muſt be made upon 
it, and then it is within the rule. 2. The words are not of 
like import, for theſe words mute no diſtribution of the 
| elftatey as thoſe others do, by codfitihg exch of them to 
moiety; but the words, tqually'to be divided, import no fuch 
thing. As td the caſe öf a mofety to the one und bis heirs, 
c. that is a tenunry in comthoh, becauſe it is an vindivided 
Ga a feoffment moiety, und ſo proper. But if a feoffitierit Wis made of 
of rwenty eres ttyenty acres, baprnduim ten tres to If. und 'ten'acres'to 6. 
— nc they are ſeveral tenahts, and not tenants ih cmmon. Thee 
ten acres to B. there are two cotiveyances, but here the worts cob ſift us well 
A: and B. are with joint-tehaticy as with tenafiey in common, and there- 
terak tenants. fore to conſtrue them to make u tenancy in common, to 
reſtrain them within a narrower compaſs than they i 
of themſelves. 2. Theſe words cannot make a .tenaricy in 
common, becauſe à tenaht in common his'an eſtate ubd- 
vided; but the Wbrts here fay, that the eſtate ought to be 
Equally divided, which cunnot make a man tenant pro ini 
but differs from it, a8 much as diviſible differs from indivi- 
ble. And when necofding to Bitten, f. 20 . the nature's 
tenants in common is, that node of them knowetd theres 
his ſeyeralty, but they ought Vy'the law to'6ccupy ſuch hof 
in common, and pro indie; "theſe words enn never cient 
ſuch an eſtate; bur if they ſignify auy thing, it moſt be, that 
the eds "Os not take, until the eſtate be firſt divider 
In Ce. Intr. tit. Partition. 413. the Writs of partition upon b 
'Fatute of H. 8. make no mention, whether the hafter 
ſeiſed jointly br in common, dut ey only, tat ibey delt be 
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3s tenants in com common þ hold ſo, the words, equally to 
Edel. cannot confine it more to one eſtate than to 
the other. As to the caſe in Co. Lit. 190. b. that if a ver- 
dick fipds, that a man hath duas partes unius manerii in tres 
« dividends, that by the intendment of the verdict, this 

1s a tenancy in common; be obſerved, that the ſaid caſe i is 
pot poſitive, but Cake ſ ay$, it ſeems to be ſo; ; and the opi- 
nion is not warranted by * Ed. 4. c. 22. Cited in the margin 
vor was it in the caſe; there is 12 writ of entry upon 
the ſtatute of Richard 2. Cc. the defendant pleaded non 
jatrapit contra fra flatuti, upon which iſſue was joined; 
and the jury fqund, that the defendant entered into two 
parts of the mo. in three parts divided; and it was mov- 
ed in 1 77 Jud 75 t, that by the intendment of the 
verdict the pl Ralle defendant ought to be intended 


tenantz in rden. M then the ation would not lie; but 


the court contra, and the plaiptiff had his judgment. But 
ſuppaſe it ſh Mould be 1 en to be ſo upon tho verdict of a 
jury, when it ftangs Ws) hols ; that will differ much from 
this caſe, But all that 2 intended by the ſaid caſe was, 
that two parts o a uk. in three parts divided cannot be 
intended 22 in common, 971 they were actually 
irided, and belg in ſeyeralty (like as it would be, if the 


— 4 a manor 1 leaſe the third part of his manor, 


4. ente med bpy upon the other two parts, and the 
lord brought the action and declared of an entry u 

entire x. al the j jury could not find an entry, but of 
the two parts.) But 5 tres partes dividendi might intend 
| tenancy in common, bega © dividendi argues 2 common 
poſſeſſion, i in regard that it is not yet divided, but remains 
i be diyided, and. therefore at this time muſt be a common 
22 But notwighſtanding that the poſſeſſion is in com · 
Men, it may be as bay coparcenary or joint-tenancy, as te- 
pany in mg An then how can it be $ tenancy in 
2 — Fil the i 1 of the words were executed, the 

diyided, and then it cannot be a tenan 


ppl Iden he conſi ered the a reement bet 


Pintevancy and in common. The ſſion of 
11 12 in „ 5 7 the poſſeffian of the 2 Hob. 


8. Small v. D $, But it may be object · 
1 ha they ag As f e. 0. Lit. * but 
dls 4 not 5 „but they are ſeveral freeholds 

ded > theſe words, equally to be di- 


Nded, cang ot being contrary to the very 
= ul cs of of 2 tenancy in common. As to the 


» that the * in 2 will would have made a 


LNG WP b. he agreed it; but 
"yt. was go yi 95 nike them — in d 
7M x, The . A great erence between between wills and code 
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Funn ever is (a) but an eſtate for life in a deed, but in a yill it 

Wice, is (b) an eſtate in fee. In 27 Hen. 8. 27. a. by Fitzherhnt 

(«) Acc. Lite. and Sheih, if lands are deviſed to a man and his heirs males 

3 K * it is (c) tail; ina deed it (4) will be otherwiſe. And the tea. 

| 07. om. ſon of the difference is, that where lands are deviſable, the li 
| © Ap (4) Acc. 2. Bl, Conſiders the circumſtances under which the deviſor is, that 
| 5 he is inaps conſſlii, c. and therefore will purſue his apparent 

27. b. 2 Bl intent; and this was at common law, where lands were 
Com. 115. deviſable phy cuſtom., 27 Hen. 8. 27 a. 11 Hen. 6. 12, 11 
* CLI ay. 2“ He conſidered the preciſe reaſon of this judgment i 
+} Bl. Com, the caſe of a will, for the reaſon of the judgment 1s the 
715. N ſtrength af the authority. Ratdliffe's caſe does not ſay, that 
theſę words equally who divided make a tenancy in com- 

mon by force of the words, but becauſe they manifeſt the 

intent of the deviſor, that the eſtate ſhall be divided, and 

.conſequent!y that there ſhall he no ſyrvivor. Now eſtates 

in a will may be governed by an implication upon the intent 

of the deviſor, 13 Hen. 7. 17. and Hob. 34. Coundin v. 

1 Clerke, where A. by bis wil made J. S. bis heir; though ia 
65 Wms. 193. ſtrictneſs that could not be done, yet it (e) paſſed a fee 
| þ Ak. ob. by the intent. But in Seagoad v. Hone. Cro. Car. 30b. 
. acc, Noy. . Jones 342, where a copyholder ſurrendered to the uſe 
48. ff A. and B. and the. ſurvivor of them, and for want of 
ſſſue of the body of B. remainder to F. S. and his beit; 

it was held, that B. had only an eſtate for life ; for an eſtate 
. for life being limited to him by expreſs limitation, he ſhal 
have no higher eſtate by implication ; and though perhaps 
it might have been enlarged by implication in a deviſe, yetit 


. le ante ſhall not bo ſo in a ſuprender or 88 (Y which ſhew 
calcs there cited. the difference between a ſurrender of a copyhold and a will 


and that the ſurrender is like any other conveyance at com- 
mon law. He ſtated the caſe of Mat 7 v. Weeks, 2 Kul. 
Abr. 90. Stile 211. at large; and be ſaid, that the reaſon 
of the ſaid reſolution was with him. He cited the caſe to be, 
that a man deviſed his lands to his two daughters, equally to 
be divided between them, to have and to hold to them, and 
the ſurvivor of them and to the heirs of the body of the ſut- 
' vivor of them; and the queſtion was, whether they were join. 
tenants or tenants in common ? for(ſays the book) thoug) 
if a deviſe made to two, equally to be divided between then, 
they ſhall'be tegants in common, becauſe in a will the intent 
of the deviſor {hall be interpreted to be ſo; yet it is not 0 
ia caſe of a grant or feoffment; but in a will it is a tenane} 
in common by conſtruction, and not by expreſs words, but 
only by collection of the intent of the deviſor : but if the 
other words of the will ſhew his intent to be ſtronger, bn 
he intended a jointenancy, it ſhall be interpr: gf 
- cordingly, and it was ruled accordingly by reaſon F 
- the. expreſs limitation made to the ſurvivor. Now be fi 
this caſe was a full authority for him, for if it bad bee" ! 
genancy in common in expreſs words, the habendum to bet 
- $94 the ſurvivor of dec, Ee. had been E |. 


— 
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yoid ; as if a man grants lands to two, viz. the one moiety Fun 
to one and his heirs, &c. habendum to them and the ſurvi- Wies. 
ver of them; this laſt limitation would be void, being di- | 
ectly repugnant to the former. Then he ſaid he muſt 
obſerve, that it was not agreed very ſoon, that theſe words 
would make a tenancy in common in a will. In Dyer 25 
pl. 158. it is a queſtion. 6 Ecw.b. New Bendl. 36. pi. 
bz. by Montague chief juſtice, it is a jointenancy. The 
ſame reſolution Dalis. 44+ pl. 34+ Dickens v. Marſhall. 
Gro. Bl, 330. pl. 5. Moore 598. Now the reaſon of theſe 
reſolutions may be, only becauſe it was ſo in a deed ; for 
if it had been a tenancy in.common in. a deed, it could 
not have been as in a will, the argument being 
2 from a deed to a will. As to the objection, Co. 

liz. 695. Lewen v. Cox, that it is only the opinion of the 
counſel ; he anſwered that where counſel takes a matter 
er couceſſs and founds his argument upon it, as Cate there 
does, it is ſome argument that it is law, if the counſel he 
a wan of reputation; for if that were not law, upon which 
be lays his foundation, he would be anſwered one queſtion 
by another, 3. There is no reaſon to make any ſtrained 
conſtruction in this caſe, becauſe a jointenancy is (a) fa- (a] Sed Vide | 
voured in the law; and the reaſon of it is, that as the law ? — = 
does not love fractions of eſtates, no more does it love , ves. 238. 
them in tenures. Now jointenants are but as one tenant; 1 Will. 165. 
dut in caſe of tenancy in common all the .intire ſervices 
are multiplied, 6 C. 1, 2.. Bruerton's caſe ; for (5) which (3) Acc. 2. Bt, 
realon jointenancy is favoured. The ſame miſchief will Com. 193. 
happen, by conſtruing this to be a tenancy in common, viz. 
to make five copyhold eſtates, where otherwiſe there would 
be but one, and the lord will have five fines. And the one 
tenant in common cannot have contribution of ſuit againſt 
his companion, otherwiſe whilſt they are jointenants; and 
that is (by him) the reaſon why jointenancy is fayoured in 
law, In the caſe of Smith v. Fohnſon, cited by his brother 
Gould, the judges held as he ſaid; and there was a rule 
for judgment % Ec, but there was nobody ſatisfied with 
ne opinion, and upon motion the rule was ſet aſide, and 
it was made an ukerius concilium; and then, as he was in- 
formed by Mr. Lily, who was attorney in the cauſe, it 
ended by the death of the parties. For which reaſons he 
was of opinion that judgment ought to be for the de- 

ant, but by the opinion of the other two judges, judg- 

ment (a) was entered for the plaintiff. Ex relatione mri Jacob. 

Note Mr. Narthey in his argument of this caſe cited 14 

+2. C. B. rot. (b) 43. Hammerton v. Clayton, Carth. 342. 10 


e been adjudged tenancy in common upon the ſame words. 


a) In Stringer v Phili Mich. 1 - thi 

, , 1730, at the Rolls, it was ſaid by counſel that this judgment 
— reverſed, VE d Abe, 3 and tenants in common, pl. 4. 2 2. 4th. Ed. p- 
fon one ſearch by Ld. Hardwicke and another by the order of Ld. C. J. Lee, It did rat 
5 * any writ of exrer was brought. 2 Vez. 256. Say 70. Will. 341. 2 
to he record is not 0a'this roll. 2 Ves. 256. 3 Atk. 734- but in Carth. 342+ it is Rated 
landen in Wa and according to Carth. the queſtion in Hamerton v. Clayton was upon the 

_ * 5 3 
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Baily. ver/. Grant. 

5 1d e S8. Ce. Sa'k. 33. Holt: 48. 14 Mod. 440. 
83238 © PON the motion of Mr. Raymond towards the end 
the adeaipalty : of laft Mithaelmas term a rule was made to heir 
bor wages on a eobnſel ef both fides-the firſt day of this term, why a pro- 
contract K. acc. Hibition ſhould not be granted to the court of admiralty, to 
gate 397. ſtay a fuit there by the mate of # Qiip for his wages. And 
5 he vfged, that the admitting the meriners to ſue there vn 
rather an indulgehee, than avy proper juriſdiction that they 
had eo hold plea there of wages ariſing upon a contract made 

upon the land; and that it was u long while before it was per- 

mitted, but that now it Gught not to be extended any far- 

ther: That jn the caſe of « maſter of à hip 4 prohibition 

was granted laſt Tringy tetm, betwern Clay and Shelgrav: 

F 5 576.] That this ſeemed to be a middle caſe, but 
7 -rather inclihing to that of the maſter; becauſe in caſe of 
"the death of the rijaſter He ſweceeded in the government of 


| That the ſame motion Was made Mfeb. 10 Will. z. B. I. 
Y between Horte and Moreton unte 30 .] and that the rule 
| was made as here, to hear Counſel, c. and upon its being 
— 1 cy moved no prohibition was made, and they pro- 
cerded no farther in the admiralty; for which, Cc. But 
toni ferjeant Hill argued, that no prohibition ought to 
| be granted. And of that opinion was the whole court, be- 
- cavſt the mate is not diſtinguiſhable froth other mariners, 
; only in title; he contracts with the maſter, and is as his 
7% Frvait, and therefore does · not differ from the marinen. 
| But the maſter conttacts with the owners upon their credit; 
whereas the mate contracts only with the maſter, and not 
upon the credit of the owners, but upon the credit of the 
ſhip. And therefore the rule was difcharged. The ſame 
rule was made this term upon a motion in the common 
pleas. See 2*Femr. 1814. Marſh v. Alton, 


Freeman wverſ, John Blewett, Sir Richard 
Blackwell & al-. | 
2 8. ©. Salk. 409. 12 Mod. 394 Holt 408. 4 
IN an action of trefpaſs for his goods taken, &c. the 
— I fendant pleaded, that a plaint in replevin was entered 
proceſs which ie by J. S. Sc. in the court of the ſheriff of London; upon 


— * which a precept ifjued, directed to the defendant, being 1 
juſtify under it ſexzeant at mace, commanding him to replevy the goods; 
after the yy | by virtue of which writ the defendabt replevied them, as 
To return vith - deliver ed them to 7.8. oc. The plaintiff demurred. And bil 
out ſhewing FRN Shower for the plaintiff took exception to this 
: A plea, that the defendant did not Mew that this 

0 acc. Str. 1184. ace. W. Jon. 7 ro. Car, 449» Vide Cowp. 18. an other perfon may 
| Ke Joote d . b. C. Gr. . p\ £7. On oli N plat dr fee 
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yas returned by him, which be ought to have done. 20 
Hen. 7. 13. 21 — 22. And the difference is, be · 
tween the officer himfelf to whom the writ is directed, c. 
2nd « bailif who juſtiſies under ſuch officer, for he bas no 
need to ſhew that the writ was returned, becauſe he has it 
not in his poi. But in eſcape againſt the ſheriff or other 
olicer to whom the writ or precept was directed, there is 
no need to ſbew that the writ was returned, becauſe the 
deſendant hall not take adyantage of his own wrong. 


3 


* the ſheriff, and not again the ſerjeant. 1 


F 
tt 
: 
: 
. 
1 
E 
T 
4 
£ 


yas good, becauſe the pellefion being changed by deli 
of the-goods to the plaintif in replevin, the defi 
writ (Which was only to give back to the plaiatift hi 
ſefion) was ſatisfied, and therefore that the writ 
need to be returned. For the law ſuppoſes tlie plai 
tepleviga to be owner of the goods, and the defend 
to be n; bare poſſe ſſur; and therefore a claim of 
by the deſondant ſaſpends the execution of the weit. 
therefore when the writ is excouted, and the 

ſtored to the owner, the matter is determined ; but the 
proceedings upon the plaint are entered in the ſheriff's court, 
and the defendant may appear to it. And therefore this caſe 
lifſers from the caſe af 2 copras or fiers facias, Wc. which 
are, ita quod habeas rerpas or dengriot apud mins, Se. 
But upon the firſt replevin no return ought to be made ; but 
it is executed, the matter is determined. In the fluries 
there is, vel csi nobis fignificer, and therefore the pluries 
u retufned in the common pleas or king's bench. 
This appears alfo by a recaption pendewts placite, the words 


#37 


2. 


1 


ff 
188 


ſhould be, if the writ was returned; which 

that a replevin is. | upon as a writ not returnable, 
And there is no precedent, where a replevin is pleaded, that 
return was ever hen. It was urged alſo, that treſpaſs 


would not lie for the taking of goods by the delivery of the 


fherif'or his bailiff, by virtue of a replevin ; but the de- 
fendant daght to pate im the reptevin. Br. treſpaſs G, 
\6, 104, 154. | Fitz. ba 198. After theſe feveral ar- 
buments now this term Hot chief juſtice delivered the opi- 
r _ Fae hs in for want of ſhewigg 
was Yeturned ; for the precept is returnable, 

10d the defenduc was cbmmanded to make return of it. 
a rapes in meſhe proces is directed to the fheriff and an 
pon of falſe impriſonment is brought againſt he Hheridf 
Voeuting i, the ſheriff canner juſtify under it, * 


* 
_ 
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being at dititur, and not grun nabis confiat de necmue, as it 
demonſtrates 
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Fazznan out ſhewing that he returned it. And the difference is a 
to this matter between the principal officer to whom the 
writ is direQed, and a ſubordinate officer ; the former ſhall 
not juſtify under the proceſs, unleſs he has obeyed the court 
in returning it; contra of another, who has not the power 
to procure a return to be made. And there is more reaſon 
ſor it in the caſe of a replevin, than in the ather caſes; 
for if the officer replevies the goods, the defendant cannot 
do any — he return the writ ; for though be 
has a day upon the roll, and he may come in and demand 
Ante 617, the plaintiff; yet if the writ is not teturned, the court can- 
not know what judgment to give; for if it appears upon 
the return of the replevin that the goods were delivered, 
then the particular goode will appear: and then if the 
plaintiff be nonſuit, the defendant will have a returns lo- 
bends ;, but if they were not delivered, but an elongata re- 
turned, then a capias in withernam ought to iſſue, As to 
the objection made by Mr. Broderick, that there are many 
- caſes cited by him, where juſtifications have been made 
under writs of replevin, without ſhewing that they were 
returned, he anſwered,” that there will be a diverſity ; for 
if they were the firſt or ſecand writs, it would be good, 
without ſhewing a return; becauſe the firſt replevin, and 
(s) Vide Gitb, Perhaps the ſecond, (a) is not returnable, and yet the ſhe- 
replevia 72, 73 · riff ought to execute them, becauſe they are in nature of 
755 76. 2 juflicies, upon which he may hold plea in his county court, 
and the day is given upon them in the county court, but 
they are not returnable here, and ſo they cannot be returned, 
nor a return pleaded; but in a-pluries- replevin the ſherif 
cannot juſtify, without ſhewing the return of it, becauſe 
(3) Vide dib. (6) the . replevin is always made returnable. And (by 
replevin. 7a, 73--him) if debt or- ſerre factias — upon a judgment 
1775 againſt the defendant, he may plead, levied by the ſhetif 
by virtue of a writ, and he has no need to ſhew the return 
olf it, And Gould juſtice faid, that the moſt part of the 
"caſes cited by Mr. Broderick were where the defendant wa 
bailiff. And judgment was given-for the plaintiff, - 
© ©  Gidley verſ. Williams. 
| S8. C. 12 Mod. 443- rather differently reported Salk. 37. 
A verdi cures IH E plaintiff as adminiftratrix of RichardGidley brought 
the omiſſion of debt upon bond, and declared” as adminiſtratrix #_ 
holy, the fob. her huſband ; but in the body of the declaration ſhe did oo 
of which allege that adminiſtration was committed to her, but at the 
muſt have been. end of the declaration profert literas adminiflratorias 
Egal. Sent acc. Richardi mariti ſui e is liguet, Sc. Upon nn # 
3 T-R. 25. Vide fadum pleaded, an verdict r. the plaintiff, Mr. 92 
_ —— ee Carthew moved in arreſt of judgment, 1. That it d not 
cited and Com. appear that the obligee died inteſtate, 2. That it is ct 


Pleader. C. 87... . F k " a 7 / that d 
24 ed. vol. f. p. 60. In an tion by u man us adminiftrator the negleft of ewing —4 
miniſtration was- granted to him will be fatal upon demurrer. But no advantage can de 
of it after the defendant has pleaded, Vide ante 408, and the books there cited. poſs % 
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that adminiſtration was granted to her. 3. There Grier 
is no profert of the letters of adminiſtration z for it is a 
vt of letters of adminiſtration of her huſband, as if her 
huſband had granted them, and not of the goods 'of her 
huſband, as it ought to be. And as to the firſt, it was 
argued by him laſt Michaelmas term, and by Sir Bartbalo- 
mew Shower this term; that there is a difference, where 
an action is brought by an adminiſtrator, and where againft 
an adminiſtrator ; for in the latter caſe the precedents are, 
qui obiit inteftatus ut dicitur, but in the former caſe poſitively ; 
dut all the precedents are that it ought to beſo, As to the ſe- 
cond, that if the plaintiff was not adminiftratrix, a recovery by 
her in thisaction will not be a bar in another action brought by 
the rightful adminiſtrator z and therefore ſhe ought to ſhew 
herſelf to be adminiſtratrix, to intitle her to her action. And 
that-ſuch defect will not be aided by the verdict, becauſe 
a verdict cannot ſupply that which did not come in iſſue 
upon the trial, and adminiſtratrix or not, could not be 
queſtioned upon the trial upon the iſſue of un / factum. 
2 Your. $4. 1. Sid. 228. So an executor or admini- 
ſtrator brings an action in right of the teſtator, as debt for 
rent due in the life of the teſtator, and the defendant pleads 
nan detinet, the plaintiff is not bound to prove his admini- 
ſtration; but for rent due in his own time, and un detinet 
pleaded, there the (a) verdict would have aided this fault (2) vide Sty.- 
in the declaration, becauſe the jury could not have found 282. 
for him, unleſs' he had been proved to be adminiſtrator. 
And it was held by the whole court, that for the want 
of ſhewing, that the adminiſtration was granted, it would 
haye been ill upon demurrer. 1 Sid. 228, They ought 
to ſhew by wliom the adminiſtration was granted, to the 
end that it may appear to the court ; for it may be com- * 
Po by a peculiar, and then (6) the plaintiff ought to (4) vide Cro. 
ay, cui commiſſio adminiſtrationis de jure pertinuit, or loci El. 379. pl. 9. 
Mus ordinarium; ſo if the adminiſtration was commit- | 4 
ted by the archbiſhop, they ought to ſay, that the inte-. 
fate had bona notabilia in divers dioceſes, Indeed if it was ; 
committed by the ordinary, be having the power of com- 
-miting adminiſtration of common right, one (e) bas no (% R. Des, 
need to ſay de jure di pertinuit, &. El. 879. ple 9» 
2. It was held, that this was not aided by the verdict, be- 
cauſe it was not to be proved upon the iſſue of non of factum. 
Then a queſtion was made, whether the defendant had 
not admitted the plaintiff to be adminiſtratrix by pleadin 
in chief. And for this Mr. Brederick for the plaintiff ci 
1 Roll, 4. 791. Bre. monſtrans des ſaits, 82. variance, 39. 
Hen. 6. 32. Cre. Car. 209, 240. 3 Leon. 178. Yi 
« Heb. 232. Moor 885. 2 Sid. 60. Owen uenſ. Holden, 
cur. 212. And Holt chief juſtice this term delivered 
opinion of the court to be, that the declaration is made 
| by the plea in bar of the defendant, at common law. 
in a declaration matters have no need to be ſhewn ſo 
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Lewen, the want 9 the letters of adni- 
iſtration is held matter of ſubſtance, and there are many 
like eaſes. But in 1657 in the common pleas between the 
lard Aabam and Arthur (which caſe he ſaid he had a repart 
of in a tranſcript of ſpme reparts which were in the cuſ- 
tody of tbe lord chief juſtice Rridgpas) in aug brought 
by an executor, he declared geperally as executor, but did 
nat produce the probate; and upon n afflurmpft pleaded, 
and verdif for the plaintiff, it was moved in arreſt of jndg- 


ESEEDELEF 


ment, zud this exception taken, and the caſe of Cape v, 


Leven and other caſes cited; hut the lord chief juſtice Hal, 
chen a judge of the common pleas, ſaid that it had been 
held otherwiſe ſince the caſe of v. Lewen, and that the 
plea in bar bad cured the ſaid And in Stile 106. G4 
meni/ſas u. Mountford, bath the exceptions taken in this cake 
ate oer - ruled. But if this were not gand at common lay, 
yet they held it gaod ſince the Quand act 16 UW 19 Car. 2. 
6. 8. 4, 1. far the faid act havigg enumerated many matten 
of form, as the profert of letters of adminiftration, has 
theſe general words, and all other matters of like na- 
ture ; which will extend to ſalve many imperſections of 
the ſame nature ip And judgment was given 
for abe plaigeilf, © © ; 
Ingram ver/: Bernard. 
e eee 
EB T upon a bond conditioned ta perform an award; 


D the cafe was, that the award was, that the defendant 
Id pay money ſuch a 7 * and he, pleaded 3 foreign 
e 


the day after that on which the money was paysble by the 
award. And exception was taken to this pl | 
the time chat the money was pleaded to be attached, the 
day of payment by che award {which is now parcel of the 
condition of the bond) was paſſed, and the bond forfeited; 
and ſo, the penalty of the bond was due, and pot the 
money awarded, and therefore that ought to have been 
antached, and not the other, It yas a ued far the defen- 
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money awarded upon the day; and. therefore that ought to Ix a4 
Live been attached, for after that the bond is forfeited, the Is nas 
money contained in the condition cannot be attached. If © 
the attachment had been executed, before the bond had deen 

forfeited; it had been well z but though it was attached, yet 

until it wa executed, the deſendant might pay the money to 

whom he would ; and therefore not paying it according to 

the award, be forfeited his dond. And jadgment was given 

for the plaintiff. *Ex relatione Mi Jacob. 


| Anonymous, 7 
Me a ptohibitiva to ſtay (uit by A wan oy 
in 


a woman in the ſpiritual court, where the wife libel- _ — 
the ſpiritual court for calling her huſdand Tuckold. gens ber 


Ard he cited Gro: Gar. 111. 1 Sid. 
tions have been granted in like (caſes. 
ed io doubt bf it upon the general queſtion; but they took protivirivn. V. 
i diſtinction between 'ſuits by baron and ,/&ne, which the d. 4. wok 
raſes cited were, and this caſe of a ſuit by a wife alone. Aud * 9 
inthis caſe they tlearly denied a prohibition. a 'telatious 

wi Faced, ; 


'Ofwatd 'ver/. Sit Hugh Everard. 
. — plaintiff zn the eocle- The wonk 68. 


ſiaſtical court for ſeveral ſcandalous offerices. And he 20rmoureviienP®* = 


ame, and moved the King's bench for a prohibition, upon — 5s 
1 ſuggeſtion: that they were [pardoned hy the laſt geheral ast crime of '4e-. 
df pardon, being committed before. Entra it was un- — —5 
they were encepted in the ſaid · act hy the etctp- Bat in a ee 
| _vktortion, and any other enormous Crime, king avticewf 
comthitted -by-any\ perſon in holy orders, c. Therefose Mott) hm 
they ordered thearticies to be red, Which appeared to be ſor they will, 
the ſalicitation of the chaſtity of wontes, drunkenneſs, and 
other notorious crimes. Hal chief juſtice ſaid, that upon 
the att of the firſt df Glmoberb, upon which the high cm- 
mitn court was fourided, where power is given to the eu- 
Tlefidftical eommiſ o ners to puniſh, &c. many crimes mon- 
uonod there; and all enormities whatſoever, a queſtion was 
made, whether -aduiltety was not an -edorinity within the 
bid uc? And ft was:held; that it was not, Gro, Gor. 144. 
deckuſe it was piiniſhuble by the ordinaty. Bat this caſe 
from the-faid -caſe, becauſe adultery is mentioned in 
on, and fo the act takes notice of it to be mn 
Worinous crime, © And if adultery bo an enormous · act, ſoli- 
Amon of che ch. iny of women, · and the lie brutih-ae- 
dum, ure ſuekh Alſo. If the words had been enormous ori mes 
i 2 1 | 
niet e 'the act of 1 I. hut · adultery being mentioned; 
ti otherwiſe, Where —— uſed to debauch 
ö RET. | women, 


— 
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women, it was held proper for the bigh commiſſion court 
as one may find in 12 Co. 20. and Cro. Car. 114. : This fui 
then being before a competent judicature, they ſhall proceed 


preſentment, therefore it is ill: And for this be compared 
it to the caſe of Valconbridge, Stile, 228. where the caption 
of an indictment was before juſtices of affize, gaol delivtry, 
and cher ind terminer; and becauſe it was not fhewn by r- 
tue of which commiſſion in particular it was taken; it wi 
quaſhed. And he cited a cafe between the king and h, 
2 Kb. 139. where a preſentment in ſuch form was qualded. 
And Gould juſtice cited 10 Ed. 4. 15. @. where a preſent. 


ment was ad magnum curiam T. B. cum lata tentam, Gt. 1nd 
it was quaſhed, becauſe it did not appear at which of ibem i 


was, But per Holt chief juſtice; where there are 


commiſſions, each of which has authority to proceed in ! 
matter, and their manner of proteeding is different; the in- 


ditment ought to ſhew, befote which of them it was take! 
But here one of the courts only has juriſdiction in the mat. 


ter, and therefore though they were both held together, ! 
muſt be taken before thoſe who had authority to procted n 


it. The words here are, cum turia baren, which do not 


- imply; that the preſentment was made at the court bros, 


but only that both courts were held together. If it bad _ 
ad curiam baron, the objection had been ſtronger. The - 
of Ed. 4. is ill, becauſe the preſentment is applicable to 
magna curia, the juriſdiction of which * underſtands, 
i becauſe 


nor what court it is. And as to the caſe, it might be ve?! 


U 


the matter was not preſentable at either. An Gould jou 


ſaid, that the-caſe of Ayers was ruled for the ſaid reaſon,” 


It was' bot preſentable at the Jeet, becauſe it uus 8% * 


* Pa Vide I. 736. 6 Vis. 367. F le 


2. That the caption was, #d turium viſus franci plegii cum 
curia baron, and ſo it did not appear at 21 of them it ws 
which it was ta- made, and the one of them not having authority to take ſuch 
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public nuſance, nor at the court baron, becauſe it was a pri- 
vate right. 

3 That the anno domini was in Engliſh figures. But be- 
cauſe the year of the king was in words at length, it was held 
certain enough, and the year of our lord was only ſurpluſ- 
age. And therefore the motion denied. Ex relations mri 


Jacob. 28 


Anonymous. 
3. C. ſaid to be per cur. 12 Mod. 442: | 
T TPON a motion for a new trial in an action for a ſea- 
U man's wages, Holt chief juſtice ſaid, that if the ſhip 
de loſt before the firſt port of delivery, then the ſeamen loſe 
all their wages ; but if after ſhe has been at the firſt port of 
delivery, then they loſe only thoſe from the laſt port of de- 
livery, But if they run away, although they have been at a 
port of delivery, yet they loſe all their wages. Ex relatione 


ri Jacob. 


Horne ver, Lewin. 

| 8. C. 12 Mod. 352, Salk. 383, Fort. 233. | 
RE The defendant made conuſance as bailiff to 

Mr. Pullin, for that Sir Hugh Smithſon ſeiſed of the 
place where, &c. in fee, granted a rent charge of 100 J. per 
annum, payable half yearly by two equal portions to Mr. 
Pullin, Mag out of the place where, c. inter alia; and 
for the arrears of one year he took the cattle in the place 
where, as a diftreſs. As to 50. parcel of the 100/. in ar- 
rear ſuppoſed, c. the plaintiff pleaded in bar of the avowry, 
that the defendant took the cattle of his own wrong, ab/que 
doe that any thing was in arrear; and concluded with an 


nerment. To which plea in bar the defendant demurred 


ſpecially, nd ſhewed for cauſe, that it wanted form, and that 
it ought to have been concluded to the country, and that no 
ilue was/to be joined upon it, . And to the other 504. 
pe peeps in bar of the avowry, that be was really 
4 the laſt day of payment upon the land at the moſt noto- 
nous place, &c. to have paid it, but that no perſon came on 
the part of Mr. Pullein to receive it, et quod adhuc paratus 
ih, Ec. et profert in curia the 501. rent,, et petit judicium et 

mia ſua occaſione captionts et detentionis averiorum pracaiclo- 
rum ibi adjudicari, Cc. Upon which the defendant comes 
and fays, that for that that the plaintiff hath confeſſed the ſaid 
80 l to be unpaid, and, hath brought it into the court, he 
taketh it out of the court; and protetande, that the plaintiff 


vn not ready at the day, ec. for plea to have his damages 


de faith, that be after the laſt da ö 
t! y of payment, viz. c. de- 
manded the ſaid 501. Nc. and therefore becauſe they were not 
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| Vide Molloy, 


b. 2. ſ. 7. 10. 
poſt. 739-Dougl. 
520. Mackarell 
v. Simmons. B, 
R, > 160. 1 * 
12 Mod. 408. 


A plea to an 
avowry for rent 
that no rent is 
in arrear ought 
to be p eaded 
generally and 
conclude to the 
country, * plea 
de injuria with 
a traverſe; or 
that the rent 
is in arrear, con- 
cluding to the 
court, is inform - 
al. S. C. 3 Salk, 
273. 356. 

If rent be ten- 
dered at the day 
upon the land, 
O. What de 
mand muſt be , 


made to warrant + 


diſtreſs for it af- 
terwards ? Vids 
13 Vin. 433. 
pl, 4- 3, 9. 
A man cannot 
proceed for da- 
mages upon a 
plea of tender 
after taking the 
money out of 
court, R. - 
774+ 
— Imp. B. R. 
39. Ed. 192 and 
vide Str. 1027. 


On a plea of tender to an avowry for rCat the plaintiff nerd not bring the money into court. 0. 


is diftrain, unleſs a tender of payment is actually made, 


be - _ —_ 


81 M. Pr. 60. Vide Com. 368. Attending on the land to pay rent will not deſtroy the 


paid, 
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pmd, Sc. be prays his damages, c. To which replicl. 
tion the plaintiff demurred, &c. And it was argiied by Mr, 
Ge, dr. ſerjeant Hail, and Mr. 3fulfo, nt ſeveral times, 
that the plea in bar as to the firſt 50 l. was ill, becauſe the 
plaintiff ought to have pleaded directly, rien arrere, whict 
was the genera] iſſae. Ed. a. 50.  Fitzh, of- 
favit, 28. iſſue, 9 avotory, 217. Long, 5 Ed. 4. 65. Br, 
Freſpaſs, 206. Fitzh. treſpaſs, 160. 15 2. 3. 58. And be 
ought to have concluded vs abe That this amounts 
— the n ile, and therefore that being ſhe wa for 
cauſe upon the ſpecial demurcer, it was informal and bed. 
Againſt Shih it was arg by Jar. Razmong and Mr. In- 
Kericł for the plaintiff} that the plea was well enuugh not- 


withſtanding the ſaid exctptivn. And hey admitted, tha 


when the plea is a tull negative tb che material part of the 
declaration, c. the defendant ar plaintiff r &e, 
may 


dught to-conclude to the auntry; but where n= 


de well taken, which is tantamount to à negatiae, abe de- 
fendant or plaintiff ought to rejoin to it, or to reply to it; 
and offer an iſſue. Diem 388. 8. gl. ag. 2 Hnder). b. 101. 
121. From whence the qiteſtiun will bez whether the 
plaintiff can plead in bar of an avowty of rent, pniſal d jt 
rort Jans ceo que Yiens flüt in arrere? Fog if ſuch ples 
dan be pleaded, the conchſioh'in this caſe will de good; be- 
cauſe it will Se the fame in coneluſion with all other ple 
which cpnchitde with a traverſe,ob/que-bic. Where a title i 
pleaded, che plaintiff cannot 55 de Jon tort demeſne gene. 
_ 2 iali cauſa, w_ the title muſt by 
emily, Cro. Tac. 225. And as to this, there is n 
Uifference Roar 9 — of treſpaſs and replevin. Goulf- 
der. 52. Broad v. Henty, in replevin. 2 Saund. 294+ 1 
Keb. 712. 735. Whitev. Stubbs,in treſpaſs. But theo the 
books that fay that de r ſon tort demeſne generally is 22 where 
a title is pleaded or intereſt claimed. muſt be underſtood of 
23 pleas & fon tort demeſne dbſque tali cauſa, and not 
4uch pleas, where ſome matelisl part. af the plea of the al- 
verſe party is traverſed. And that appears from Cra 
eaſe; 8 Co. 67. where the rule is takeh, that when the ce. 
fendant in his -own right, or as ſervant to another, claims an 
intereſt in the land, or to any common, or rent jſſuing ct 
of the land, or to any way or paſſage N the land 
there di ſen tert demeſne generally is no plea, where the r. 
e upon the word eee as appears.by that which 
ows. But if the defendant juſtifies as ſertaot, there # 
Jon vort demeſne in any of the ſaid eaſes with à traverſe of the 
command, that being material, will (4) be good; which 20, 
mits, that de ſon tort demeſus with a traverſe of the majerial 
part of the plea will be good; and no difference made 5 
teen treſpaſs and replevin. Now here, this plen in 
ſully anſ wers the avowry, and traverſes.the marti 1 
it, of CE, aaa NINE i 
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kx 2 proper inducement, and therefore good. And for mays 
caſes Raymond cited Mich. 5 H. 7. 2. pl. 3. per Wood. 1 ym 
Fall. Rep. 46. Let's caſe. Raf. Entr. 557, 558. where 

to an avowry for rent by preſcription, &c. the plaintiff 
pleaded in bar, priſal des avers de fon tort demeſne, and tra- 

verſed the preſcription z which proves that a plea de ſen tort 
demefue with a ſpecial traverſe of a material point is good in 
replevin, Beſides which, they argued, that if this plea 

ſhould be adjudged ill for this reaſon, it would deſtroy all 
pleas de ſon tort demeſne with ſpecial traverſes. For here the 

plaintiff might have pleaded riens arrerr, without having 
induced his plea by de /or tort demeſur; ſo in all caſes, where a 

man may plead de ſon tort demefne, and traverſe ſome mate- 

tial part of the of the adverſe party, he may (a) alſo (s) Vide 3 T. 
deny the ſaid material part directly, and not induce it with ow. 
ie (an tort demeſne ; and yet without doubt a man may plead 

in many caſes ue /on tort demeſue, and traverſe a material part 

of the plea of the adverſe party, and ſuch pleas have always 

been held good. Wherefore, &c. But notwithſtanding 

this; the whole court were of opinion, that the plea was 

bad for this reaſon; for though it is the ſame thing in ef- 
ſet with a plea of riens arrere, yet riens arrere is the proper 

plea in bar of an avowry, and is quaſi a general iſſue; and 

dete the plaintiff has gone round about to introduce it; 

where he ought to have pleaded it directly. It is but form, 

but it is legal form, which the law will have to be followed, 

and whereof advantage ſhall be taken upon a ſpecial demur- 

ter, as well as of pleading ſpecially that which amounts to 

the general iſſue. The caſes cited are upon ſpecial plead- 

lng, where it is proper to induce a traverſe by a plea of fon 

rt demeſne, But in this caſe it drives the avowant to art 
inconyenience, in compelling him to make a replication; 

where the plaintiff ought to have pleaded his plea of rient 

Frere, and concluded to the country. And for theſe rea- 

ſons all the court held this plea in bar of the avowry to be ill. 

Then it was argued by Mr. Raymond and Mr. Broderick 

ſor the plaintiff, that the replication to the bar to the avowty 

vas ill, for the plaintiff having pleaded a tender at the day 

i the rent, and that no perſon was ready to receive it, this 


vas a god bar of the damages. 6 H. 4. 4. 38 E. 3. 3. 
+ Bu, ages 4-4 3 3.3. 
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I 178. and the avowant ſhall not be intitled to 
hare mages, without making a new demand; but if a 
ity demand be legally made, that will turn it upon the 
Cantor of the" rant, or tenant, to pay the rent; and if he 
not do it, he ſhall be liable to pay damages: But ſuch . 
ought to be made to the perſon, and upon the land; 
ud demand to the perſon without being upon the land, or 
Yon the land and. not to the perſon, will not be ſufficient; 
? Jak. Maynd's caſe. If the terre-tenant tenders 4 


upon the land at the day, and no body is there, 
Vox, J. Tt the 


* N AAT TTT 


| ta) Vide Str, 
1027. 
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the grantee cannot demand upon the land in the abſence of 


the perſon, nor of the perſon off from the land; not upon 


the land; becauſe the tenant is not bound to be there, he 
having tendered it at the day; not of the perſon only, be. 
cauſe he is not bound to carry ſo much money about with 
him. But if it be demanded of the perſon upon the land, 
then if it is not paid, the tenant ſhall pay damages and coſts. 
2 Roll. Abr. 427+ 


A gainſt which it was argued for the avowant, that a man 


may diſtrain for arrears of rent without any demand]; and 


that the difference is, between a re-entry for non-payment 
of rent, or a nomine posnae, there a demand ought to be of 


the rent at the day; but in caſe of diſtreſs the demand may 
de at any time, and the diſtreſs itſelf is a demand. Hob. 207, 


Crawley v. King ſmill. But to this point no reſolution was 
given by the court, See Gro. El. 828. Cre. Car. 76. Hob. d. 


Another exception was taken by the plaintiff's counſel 
that the avowant could not proceed for damages, becauſe he 
has taken the money out of court. For where judgment 
ought to be given for the thing itſelf, the acceptance of it 
ſhall be a bar to the plaintiff from the recovery of damages 
for detaining of it. Keilw. 20. Dyer, 227. And for this 
Ce. Lit. 207. Hob. 199. where it is ſaid, that if upon : 
tender-pleaded' the plaintiff will not receive the money, bu! 
takes iſſue upon the tender, and it is found againſt him, the 
money is Joſt for ever. And in 21 Ed. 4. 25 pl. 15. it i 
held, that if the plaintiff traverſeth the tender, the (a) de- 
fendant ſhall have his money again ; becauſe the plaintiff's 
intent is, to make the whole obligation” forfeited, and be hug 
refuſed the money by matter of record, and taken another 
iſſue at his peril.” 22 Ed. 3. 5. The bringing of money 


into court is conditional, viz. that if the plaintiff accepts it 


it ſhall be in full ſatis faction. Cre: Fac. 126. pl. 13. Ha- 


reli v. Clotworthy. In debt upon bond with condition for 


payment of a leſs ſum, the defendant pleaded a tender and 


touts temps pri 3 the plaintiff received the principal ſum in 


court, and judgment was given: to acquit the defendant 
the ſum received ; and the plaintiff to have damages, alleged 
a demand of the money of the defendant z' and upon demur- 


rer it was adjudged for the plaintiff (which is falſe printed, 


as appears by the reaſon given, and it ought to be the de- 
fendant) where it is ſaid, that if he would have bad damages 
he ſhould not have received the money, but have ſuffered it 
to remain in court, for after judgment quod cat inde 

no ils ſhall be taken. Therefore here the avowant bar 
ing taken the money out of court, cannot proceed after- 
wards, but has abated his whole avowry ; becauſe it is n 


a manner intire, ſince he ought to have return of all * 
19 & * 
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of E contra it was argued by the avowant's counſel, that he Hoax 
on may proceed notwithſtanding the taking of the money out of |, 
be court, For it would be abſurd, that it ſhould lie in court, 
de- only to the intent that the officer ſhould have the intereſt of 
ith it, and to no purpoſe can it lie in court, fince he agrees that 
nd, it was due, And for this Co. Entr. $95. Alon. Prec. Debt, 


lts, 271. Raft. Entr. 159. Liber placit. 159. Raft. Entr. 
Myne, pl. 7. are exprels in point, that 2 man may proceed 
after taking of money out of court, And the reaſon of the 


"an caſe in Cro, Fac. 126. is becauſe the judgment was entered, 
and quid eat inde fine die. But all the times this point was ſtir- 
ent red, Holt chief juſtice ſeemed to be ſtrongly of opinion, that 
of the avowant could not proceed for damages, after taking 
527 the money out of court. For though in (a) debt upon a (a) Vide 4 
07, ſingle bill acceptance of the money pending the plea is no Ann. c. 16. £14, 
yas plea, becauſe it is no plea to a ſpecialty ; yet when the mo- 
8 ney is brought into court, and taken out by the plaintiff, 
ſuch acceptance is entered upon record, and therefore will 
ſel, bind the plaintiff, Beſides, that the avowant ought to have 
be return of the cattle, if the court be of opinion for him, which 
ent cattle ought to be returned to the plaintiff upon payment of 
it the rent, Nc. though return irrepleviſable had been award- 
pes ed. 2 Inſt. 341. Cro. El. 162. 2 Lebn. 174. Auneſſey v. 
his Jobnſon. But here the rent is received before. And the 
na principal judgnient in replevin is to have a return, for rio 
by: damages were given until the ſtatute of H. 8. Beſides, that 
the the reaſon of the caſe in Cro. Fat. 126. is in point. For 
| is upon taking of the money out of court judgment ought to 
de- be entered, quod the defendant eat inde /ine die; and if the 
F's plaintiff agrees; that ſuch judgment ſhall be given, he ought 
has not to meddle with the money; and therefore where a de- 
her ſendant pledds touts temps pri, and brings the money into 
ney court, and concludes with a prayer of judgment as to the 
it, damages; if the plaintiff takes the money out of court, he 
12 muſt agree to all that the defendant has ſaid, otherwiſe he 
fol bught not to take the money out of court; fot a man can- 
ind not proceed for damages, after he has barred himſelf from 
in the having judgment for the principal, where the damages 
of ae merely acceflory; except in the caſe of ejectment, where 
ved the term expires pending the ſuit.” But as to this point the . 
- otder three judges ſeemed to doubt, and they gave no opi- 
ed, mon, but rather inclined to be of opinion, that the avowry 
de- vas not abated by this taking of the money out of court, 
P 
11 But the whole court were of opinion, that the bringing 
di n of the money into court in this caſe was ſuperfluous; for 
2 though in debt upon bond with condition to pay the mo- 
er- ney, if the defendant pleads a tender with adbuc paratus, he 
ia vugut to bring the money into court, becauſe it is parcel 
the demand; yet here in replevin the defendant muſt 
m oy the taking of the cattle, and whether the money be 


Tt 2 pr] 


nannt paid, or not, is not the queſtion, but whether the diſt 
Lavi, Was rightly taken or not; if it was, the avowant ought to 
have return; if not, the plaintiff ought to have damages. 
And they all held, that the bar to the ayowry was ill plead- 
ed. 1, Becauſe it is pleaded with a paratus, where it ought 
to be pleaded with an obtulit, &c, 2. Becauſe it is pleaded 
in bar, yn} ought A be pleaded only in excuſe of di. 
mages, 1 Ventr. 322. Oſborn v. Beverſham. [See Rayn. 
418. Crouch . Pol 8 AY. pl. 37. Bro. touts tnjs 
pris, 25.] But if the tender had been well pleaded, it 
would have chaſed the avowant to ſhew a demand to intitl 
him to the diſtreſs. But here the plea in bar not amount- 
ig to a tender, it is ill; and therefore the bringing in af 
.the money, and the taking of it out, is ſuperfluous. And 
Judgment ſhall be upon the avowry for a returns haben, 
And judgment was given for the avowant accordingly, 


"An ey for a, 0 Note, that in a caſe between Horne and King, which was 
— args 0600 by replevin for a diſtreſs taken for other arrears of the ſame 
all the lands out ent granted by Sir Hugh Smithſon, and avowry for it, as in 
of which the this caſe above, exception was taken to the avowry, that the 
933 rent was ſaid to be granted out of this place inter alia, and 
* it may de that the grantee of the rent has purchaſed the 

. other lands, and then the rent ſhall be ſuſpended, and the 
, e cannot diſtrain for it ; therefore the grant oughtto 
de ſhewn in the ayowry intire, to the end that the plaintif 
may ſhew, if there, was any ſuch, purchaſe, Cc. And of 
this opinion Holt chief juſtice ſeemed at firſt to be. But 
afterwards, Hy. 11 "Will 3. the "yy was held good, not- 

_ withſtanding the ſaid exception, An ＋ was given 
there for the. avowant. And therefore the ſaid exception 
was not moved in this preſent caſe. See Co. Intr. 590. 6 

. Co. 39. 2 caſe. 5 C. 59. 1 Co. 54 143 

: Harn- s Pleader, 744. 61. 1 Saund. 189. .Y Saund. 195 
ſe .Thomp/. Entr, 273. 4 Winch. Entr, 51. 970. 1015 
where à difference ſeems to be made, where the grant of 

the rent charges it upon a manor, or cloſe, or intire thing 
aud where it charges it upon divers things. And upon 9” 
7 the deed ER plaintiff might well plead purchah, 

Co | 
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v 


Hockley ver/. Lamb. 2 Win. 3. . l. 
| ot. 430. 
Refpaſs for his cattle taken. The defendant juſtifies A claim of com- 
the taking of them damage feoſant in his freehold, mon in a field 
The plaintiff replies, and makes title to common in the 22 
place where, c. tempore frattionis campi (it being a com- bad, even after a 
mon field) until, c. And upon trayerſe of the common — — 
taken by the defendant, and iſſue joined upon it, a verdict claim, on . 
was found for the plaintiff for the common, And it was count of the 
ſereral times moved in arreſt of judgment, that it was in- l 
ſenſible and uncertain what common was here claimed ; donis. b 
for a fratione campi is a word of the country perhaps, but 
the law does'not underſtand what it means. And of that 
opinion was Holt chief juſtice, But Gould juſtice held, that 
upon a demurrer it would have been ill, but now it is good 
after verdict, But per Hot chief juſtice the verdi cannot 
ad a thing unintelligible ; for it has only found the com- 


mon, as the plaintiff has replied, Sed adjournatur. 
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4 13 Will 3. B. R. 1701. 
Sir John Holt Chief fuftice. 
Sir John Turton | 


Sir Littleton Powys pve 
Sir Henty Gould as 


Lane ver/. Sir Robert Cotton and Sir Thomas 
| Frankland, 


Intr. Fafch. 10 8. C. Com. 100. 11 Mod. 12. Salk. 17. Holt 582, with the argument 
Will. 3. B. R. of counſel, Carth. 487. and very much at large, 12 Mod. 482, Pleacing 
Rot. 493» 2 Mod, Ent. 108. 


1 \ 


The bed of a TH E plaintiff brought an action upon his caſe again 
public ofpce un- 1 the defendants as poſt-maſter general, for that, that 


der government a letter of the plaintiff's, being delivered into the ſaid office, 
with power to | 


appoint and re- to be ſent by the poſt from Lenden to Horcefter, by the 
move the ſer- negligence of the defendants in the execution of their office, 


vants of theo Was opened in the office, and divers exchequer bills therein 


be paid by, and incloſed were taken away, ad damnum, &c. Upon not 
give at his dit. guilty pleaded, this caſe was tried before Holt chief juſtice 


to EY at Guildhall in London, and a ſpecial verdict found there. 


3s not reſvonfi- The jury found the act of 12 Car. 2. c. 35. of the ertc- 


bis 7 * tion of the general poſt office, and that a general poſt vi 
2 bs eſtabliſhed purſuant to it between London and Mercier: 


the default of they find the act of 1 Fac. 2. c. 12. which conſolidates tht 


ſuch ſervants. eſtates in fee and in tail in the ſaid office in the king; hit 


the defendants were conſtituted paſt-maſter general by lr 
The ſervant 


ſervar ters patent of the king that now is, bearing date the fir 
. 2 year of his reign under the great ſeal of England, purſuant 
fault, is. to the ſaid act of 12 Car. 2. c. 35, and that by the ſaid pt- 


The poſt-maſter tent they had power to make deputies, and to appoint fe. 
* general is wot . vants, at their pleaſure, and to take ſecurity of them, > 


parkes delivered jn the name, and to the uſe of the king, and that the de- 
ner 4 - 

at the Poſt Office and loſt out of the office, 8. C. 5 Mod 455. R. acc. Cop. 754+ Jak 

receiver is. p. ace, Cowp, 765. * nnn. | 
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ſendants ſhould obey ſuch orders as they ſhould receive from 
time to time from the king under the ſign manual, and as 
to the management of the revenue, that they ſhould obey 
the orders of the treaſury, and farther that the king granted 
to them, that they ſhould not be chargeable, to acco nt 
for the miſmanagement or default of their inferior officers, 
but only for their own voluntary defaults; and fa:ther the 
king granted to them the ſalary of 15001. per annum out 
of the profits ariſing out of the office, c. that the office 
was kept in London; that the plaintiff being poſſeſſed of 
eight exchequer bills, incloſed them in a letter directed to 
John Jones, at Worceſter, and delivered it to Underhill Breeſe 
the receiver of the letters at the poſt-office ; that Bregſe 
was appointed by the defendants to receive the letters at 
the office, and was removable by the defendants, þut re- 
ceived his ſalary out af the revenue of the ſaid gffice by 
the hands of the  receiyer-general ; that the F 4-44 was 
opened in the office by a perſon unknown, aud the bills 
were taken away ; et %, Cc. | 


This caſe was argued ſeveral times at the bar by Sir Bar- 
tholomew Shower, Mr. Nerthey, and Mr. Pratt, for the 
plaintiff; and by ſerjeant Wright, the ſolicitor general 
Hawles, and the attorney general Trevor for the defendants. 
And now this term the judges pronounced their opinions 
in ſolemn arguments, viz. Turton, Powys, and Gould, juſ- 
tices, that judgment ought to be given for the defendants ; 
and Halt, that judgment qught to be for the plaintiff, 


Gould juſtice ſaid, that at firſt he was of opinion with 


the plaintiff, and now upon great conſideration he had 


changed it. And he founded his preſent opinion upon 
conſideration, 1.; Of the delign of the act, and nature of 
the office, which is ſtiled in the act a letter office, and not 
regarded there as an abſolute ſecurity for diſpatches, but 
for promotion of trade in procuring ſpeedy diſpatches. If 
a letter had barely miſcarried, the defendants could not have 
deen chargeable for it; for though there is property in a 

ter, yet it is not a valuable property, for which a man 

al recoyer damages. Letters in their nature are miſſive, 
and tranſient from hand to hand, and therefore difficult, if 


not irpoſible, to be ſecured. And therefore he denied the 


afertian at the bar, that the action would lie for the miſ- 
carriage of a letter, like Jeu. 63. where it is held, that 
the value of the band is that of the debt, not of the wax 
and paper. Which determines this caſe, becauſe the ex- 
chequer bills being inclofed in a letter (though they are 

lls of credit,) yet are eſtimable only as a letter. For 
1 is carried by the poſt, bas the denomination of 

. * 
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ar 2. If any thing can ſupport - this action, it muſt be x 
Corgon, contract expreſſed or implied; but here is neither the one 
nor the other. The ſecurity of the diſpatches depends 
upon the credit of the office, as founded upon the ad. 
Breeſa is 3s much an officer as the defendants, but they 
Are more general officers. But Breeſe is the king's officer, 
and if there is any contraR, it is between the plaintiff and 
Breeſe ; which appears by the act, which appoints ſeveral 
acts for all, and puts confidence in all. And therefore 
they reſemble a community of officers acting in ſeveral 
truſts z and every one ſhall anſwer for himſelf, not one for 
the act of another; as in caſe of a dean and chapter, 1 Edu. 
5. 5. 4. If the defendants had died, yet Breeſe would hare 
Eontinued officer; and therefore Breeſe has a charge and 

truſt of himſelf, and is not a deputy to the defendants, 
3. This office is founded in government, and repoſed in 
the king ; and it cannot be anſwerable for defaults, but 
the remedy is, upon application to the king to procure the 
officer to be turned out. Pier, 238. In the act, par. 10. 
and 15, penalties are impoſed upon the poſt-maſter general 
for default in his office, ſo that the parliament has pro- 
.Vided puniſhment, and did not intend, that he ſhould be 
liable to actions. In par. 7. the act appoints the delivery 
'of letters, Cc. brought by maſters of ſhips, Cr. from be- 
Jens the ſea to the deputies of the poſt-maſter ; which 
me ws that the act did not intend, to charge the poſt-maſter 
general. And the inconvenience recited to have happened 
before by miſcarriage of ferters, par. 6. ſeems to ſhev, 
that no action lay for the miſcarriage of a letter ; and then 
this act did not deſign to give a greater ſecurity by any 

other means than by alteration of the method. 

4. It is inconſiſtent with the nature of the thing, that 
the poſt-maſter general ſhould be liable, becauſe they could 
not give caution of the receipt of a letter to be ſent by the 
. poſt, as the maſter of a ſhip, inn-keeper, or carrier, way 
"of the recgipt of goods. Beſides, that this office is ſo ex. 
tenſive, and requires ſuch a number of ſervants, c. ſpee 
in conyeyance, journeys by day and night, when there i 
ng guard in the country; and therefore it reſembles the 
Cale of piracy, which is dammum fatale, 4 Co. 84. Rob- 

% D. acc. poſt hery a good plea for (a) à factor, becauſe he is obliged to 
15. R- 3:6 expoſe the goods to ſale, and hath them not in ſafe cuſtodj, 
(6) Seb. ee à8 à bailee bath. An inn-keeper ſhall (5) not anſwer for 
ante 264. Vide a hotſe of a gueſt put to-graſs by his order for the ſame re" 
com. tion "ſon. Plowd. 308..b. gives the reaſon, why a (c) parol pro- 
for negligence. , Miſe ſhall not bind without conſideration, becauſe it paſſes 
d. 7. 234. ed. lightly from a man withour deliberation. So here, al Is 
2:1. + 2/2 donen a hufry, and then fetter miy eaſily be taken aw. 
(c) Vide Burr, and the praideif is nd ſtranger to theſe difficutties. 
1669. 1671. | | 15 
and the C.  Bybon's opinion ip Rinn v. Hughes veſivered in Dom, Proc. 14th Moy 177% 
| Ob 
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5. Objection, 1 Vent. 190. 238. Anſwer, The rea- 
{ons of the ſaid caſe do not hold here. For here the defend- 
ants have only a ſalary for executing of part of the office, 
e is the recompence that binds the contract. Now that is 
properly, where it is variable according to the hazard ; but 
here the reward is ſettled, and ſo ſmall that it is not propor- 
tionable to the hazard. As to the ſecond reaſon given 
there, that the mater is an officer ; that is not the only rea- 
ſon, though the action would not lie, if he was a ſervant. 
3. The poſtmaſter · general cannot give caution for the re- 
ceipt of a letter, = 


6. The truſt is only to carry letters. And therefore 
Brig having receiyed exchequer bills, which are treaſure, 
—— exceeded his authority (admitting that the de- 

ts were chargeable by the act of Breeſe) and therefore 


the defendants are not liable. g H. 6. 53. ö. Cro. Far, 


468, Dot. & Stud. 137. F. N. B. 71.2. 
1. If this action lay, it would be of very miſchievous con- 


ſequence, becauſe it would expoſe the defendants to all the 


frauds of the merchants men. As a man might rob the 
mail of that which he himſelf put into a letter, and after- 
wards bring an action and recover it, &. And many of 
the ſame reaſons were agreed by the other two judges, who 
argued for the defendants, 


Powys juſtice agreed, that if ſuch an office had been ere. 
ed at common law by a private man for gain, an action 


would have lain at common law againſt him for a miſcar- 


nage. Hob. 17. Cro. Fac. 330. 1 Sid. 36. 


He differed from Gould juſtice as to the matter of exche- 
wer bills ; for he held, that they were not treaſure, but 
dare bills of credit; and that the word packets in the act 
vas general, and could not be confined to any particular 
fort of things more than another. And therefore jewels 
(by him) might be ſent by the poſt in packets, 


15 He obſeryed, that the parliament in aſſeſſing the price 
regard only to the ſize or weight, and not to the value, 
u how many ſheets or ounces ; which argues, that the par- 
lament did not intend that the poſtmaſter-general ſhould 
be anſwerable for them, if they were loſt. | 


4+ He held, that an aQion would lie againſt Underhill 
a. n therofore the plaintiff is not without re- 


B 


Ls 


5. The 
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Tann 5. The expreſs words of the patent are, that the defend. 


Cos ton. Ants {ball not anſwer for the default of the inferior officers, 


6. The defendants have not the power of the manage. 
ment of.the office according to their diſcretion, but are ſub. 
ject to the controul of the king and of the treaſury. And 
becauſe, the inferior officers are ſervants of the king, and 
not of the defendants, their wages being paid ta them out 
of the revenue of the poſt · office, and the ſecurity taken of 
them in the name of the king; and therefore it is unteaſon- 
able, that the defendants ſhould be anſwerable for the ads 
of the inferior officers. But it would have been otheryiſc 
(by him) if the office bad been farmed, 


Turton juſtice added, that this office was not deſigned for 
the conveyance of things of value, and therefore it would 
not be material, whether exchequer bills were treaſure or 
not, if they were valuable. — 


al Exchequer bills were newly invented, and not known 
at the time of the making of the act, and therefore could 
not be intended to be within it. 


A maſterofa 3. He cited a record out of Molloy, 24 Ed. 3. n. 45. 
ws ps * maſter may reimburſe a the 2 
out of the mari- the mariners, if the loſs happened by their negligence; 
2 wrap which would diſtinguiſh the caſe of che maſter of a ſbip 
by their negli. from this of the poſtmaſter- general. | 

| gence. iſe na digg 

No aQtion lies 4. He. cited the caſe of Herbers u. Pagett, Raym. 53. ! 
_— 1 Sid. 77. where it was held, that an action would not lie 
Joſs of any thing againſt the cuſſos brevium, for ſo negligently keeping of the 
lodged — records, that à particular record was Joſt ; becauſe other 
55 1 clerks beſides his had acceſs to the office. And here there 
whom he has no Are many perſons who have acceſs to the poſt - office. And 
 controul have a for theſe reaſons theſe three judges held, that judgment 


. —.— 42a ought to be entered for the defendants. 


Holt chief juſtice e contra argued, that judgment ought to 
be given for the plaintiff. And he ſaid; that he would not 
make it any part of the queſtion, if a letter was broke open 
upon the road, whether the poſimaſter-general ſhould be 
chargeable for it; but he would confine himſelf to the pre” 
ſent queſtion, where a letter was delivered at the office lo 
the proper officer appointed to receive it, and there lol, 

whether in fuch caſe' the poſtmaſter-general ſhall be liable, 
And he held, that he ſhould, for theſe reaſons. | 


* 


1. Becauſe 


2 
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1. Becauſe the poſtmaſter is by this act intruſted with Las- 
the intereſt and property of the ſubject, to the end that no Q Ton- 
damage may accrue to him; which is implied by the making | 

- him an officer. The act appoints one general letter office 
to be erected in London, and the care thereof is committed 
to the poſtmaſter-general ; who, his deputies and ſervants, 
ought to have the management ſolely of the poſt-office, So 
that all the perſons concerned are as his deputies. And by 
the nature of the . truſt he ought ſafely to keep all letters 
there at his peril in his cuſtody. This caſe does not differ 
ſrom the caſe of the marſhal of the king's bench, or warden 
of the Fleet, who are obliged ſafely to keep the priſoners at 
their peril ; and it is no plex for them, that traitors broke 

the priſon againſt their will. 33 H. 6. 1. And the law 
was ſo at common law in caſe of damages recovered in treſ- 

paſs quare vi et armis, and when the ſtatute 25 Ed. 3. c. 17. 

made the body liable to execution for debt, the gaoler ought 

to keep ſuch, as ſafely as defendants condemned for dama- 

ges in treſpaſs vi et armis. The ſame law, if goods levied 

upon 2 levart facias (which was the only execution before 

the ſtatute gave a fieri facias) in execution were reſcued 

from the ſheriff, he was liable to an action. The ſame law 

of a man in execution upon the ſtatute of 13 Ed. 1. fl. 3. 

i mercatoribus. The ſame law, if upon an extend: facias 

upon a ſtatute merchant the goods of the conuſor taken by 

the ſheriff were reſcued from him. And there is no differ- 

ence between this caſe of the poſtmaſter-general, and the 

gaoler, ſheriff, &c. for he ought ſafely to keep the letters 

delivered to him, as the others ought ſafely to keep their 

priſoners, or goods taken in execution. 


2. The ſubje& ought to pay a premium for the carriage, to 
him who makes it his employment. And when a man takes 
an employment upon him, to receive the goods of the ſub- 
jects, and receives a premium for it, that (a) is ſufficient («) Vide Burr, 
to charge him to anſwer the loſs at all adventures, for ſach 39, 2302. 
olſes as happen within the realm. Cro. Fac. 188. Hob. | 


_ ITs | 

5 | ObjeQion by Gould juſtice, That this office is founded 
by in government. | 

4 Anſwer, If he means, that it is founded by the law; he 
t could not agree his inference, becauſe it is only founded by 
= a different ſort of law, viz, the one by common law, the 


other by ſtatute law, which cannot make a difference. And 
id not ſee in what ſort of government it was otherwiſe 
ſanded, byt only that a truſts given for the benefit ofthe 
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Objection by Gould juſtice. That ſuch charge ought ts 
be by ſame ſort of contract. ** 


Anſwer. He denied that any contrat was neceſſary, to 
charge the defendants ; but it is like the caſes, where offi. 
cers by courſe of law receive goods for the benefit of others, 
they are opliged to keep them ſafely by them, ſo that they 
may have the benefit of them. | | 


QtjeQicn. The deſendants receiyed go prenjun from 
the plaintiff, , | | 


Anſwer, The plaintiff gives a premium, which intitle 
him to a remedy | 


; and againſt whom ſhall he have it, if 
not againſt the public officer, againſt the poſtmaſter-geyera, 
by whoſe negligence he ſuffers. 2. The defendants receiv- 
ed a premium, viz. a ſalary of 15001. per annum (which is a 
ſufficient reward) paid out of the profits of the office. And 
therefore this cafe is not diſtinguiſhable from the caſe of 
Hors v. Slue, 1 Ventr. 190, 238. Rm. 220. in which 


caſe the objeQion was, that the maſter of the ſhip did not 


receive the freight to his own uſe ; but yet adjudged, that 

he was liable for the goods of which the ſhip was robbed in 

the river : and the reaſons given were, 1. becauſe he was 

an officer known ; 2. e he received his ſalary out of 

"me which was pid for freight; both which reaſons hold in 
is caſe. | 


Objeſion The maſter of the ſhip might take caution 
c. e polimaſter- general canngr. E F 


Anſwer. He did not know how the maſter of the ſhip 
could take Funes. c. It was faid in the caſe of Mor: v. 
Slue, that if a man came to lade goods at an unſealonadle 
- time, he was not obliged to take the in, as before be ws 

dy to ſail. | But if he takes them in before, and they are 


A common car-, loft, he will be liable to an action. So a common carrier 


rier may refuſe 


to receive goods 


before he is 


may refuſe to admit goods into his warehouſe, before he is 
ready to take his journey ; but yet neither the one nor 


ready to take bis gther.can refuſe todo the duty incumbent upon them by . 


tue of their public employment, 


- 3+ [This gaſe is within, the, ſame reaſon and equity uon 
which the caſes are founded, in_which men are charge. 
able for negligent keeping; and this is the reaſon, that 
if they ſhould not be charged without a@going a particular 
neglectʒ they pete any Han, as be would not be able 


- : 


Ich prove. it ; and that is the reaſon 242 caſes of calflern 


4. And this reaſon is given in Juftiman, lib. 4. fl 


Ainſiser. Comment. fol. $617, Such matter is 


Sers 
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among 2 multitude of people, and therefore nd particular Lanz 
of them can be charged; and therefore the officer ought to Gros. 
be charged, who chuſes ſuch inferior officers. The caſe of 
Mirs v. Slue was harder, becauſe there the ſervants were 


overcome by a ſuperior force. | 


ion. The common carrier may fue the hundred, 
the-poſtmaſter-general cannot ſue any body. 


- 


38 *g 


on Anſwer. That is no reaſon, becauſe a carrier was 
chargeable before the ſtatute of Winton, at which time he 
* could (a) not ſue the hundred. Beſides, that he is liable, (4) Vides wil. 
i whete he has no remedy againſt the hundred; as for goods 92. 1 T. R. 73, 
* loſt out of his warehouſe, or out of his waggon in the 
iv m.. | 
2 Objection. The innkeeper is only chargeable for goods 
of in his cftody within his inn, and not for a horſe put to 
* grit, and therefore it differs from this caſe, 
| 
10 Anfwer. Here the letter was within the walls of the 
10 poſt- houſe. But the caſe of the innkeeper is ſtronger, be- 
5 cauſe he is obliged, while he has room, to let in all travel- 
it lers, But e tontra of the poſtmaſter-general, who may chuſe 
in his deputies and fervants. | 


— The innkeeper has people up all the night in 
inn. 


Anſwer. And the poſtmaſter- general alſo ĩn the poſt· office, 


 Obje&tion. The caſe of Sir Henry Herbert and Mr. Pa- 
4, 1 Sid. 77. Renn. 53. 


Adſwer. There prima facie they held the deſondant 
chargeable, but afterwards they were of opinion ſor the de- 
— — that he was not chargeable, becauſe the clerks of 

« Henley had liberty to enter into the treaſuty without his 
conſent, and ſo the acceſs to the records not conſined 
to his ſervants only. But here no body could enter into the 
Doll-office bat the let vants of the deſendants only. This caſe 
differs from the loſs of a letter upon the rond, but to that he 
Re no dpinion ; for a carrier receives gobds, fately to 
keep, and ſafely to carry ; but the poſtmaſter⸗ general re · 
delten the letters,” Tafely do key ind ſend; ſo that there 

idzy be «queſtion, whether the Polftwäfter Thall be charge- 
able; when he” has ſafely ſent the letters out of the office, 
Bur samt that He ſhould not be 17Ble, when the: poſt-boy 

tobbed upon the road; yet it will not follow, that be is 

| not 


MN 
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Laut not chargeable for letters taken out of the office. In the ( 

caſe of Morſe v. Slue, if the ſhip had been at ſea, the maſter for 
would not have been liable; yet it does not follow, that he the 
ſhall not be chargeable for a loſs at land. If a man comes 


to an inn, and orders the innkeeper to put his horſe into the / 
ſtable, being hot, and to let him cool, and then to put him uri 
to graſs; becauſe the innkeeper ſhould not be chargeable, the 
if he were ftole after he is put to graſs, it does not follow to 2 
from thence that he ſhould not be chargeable, if he be yet 


ſtole before he be turned to graſs, whilſt: he is in the of t 


4. It is the duty of the poſtmaſter to receive exchequer 

bills, and-to ſend them by the mail. For he ought to re- 

ceive ſuch packets as are proper to be ſent by the poſt ; and 
ſuch are exchequer bills, 


An action lies 1 If a man takes upon htm a public employment, he is 
againf a farrier bound to ſerve the public as far as the employment extends; 
1 and for refuſal an action lies, as againſt a farrier refuſing to 
when be has | ſhoe a horſe, againſt an innkeeper refuſing a gueſt; when he 
Une: cg has room, againſt a. carrier refuſing to carry goods, when 
Dalai es lan- he bas convenience, his waggon not being full; He had 
keeper for refi- known ſuch action Drought, and a recovery upon it, and 
fing a gueſt never diſputed. So an action will lie againſt a ſheriff, for 
have accommo- Tefuſing to execute proceſs, The ſame reaſon will hold, 


dated him. P. that an action ſhould lie againſt the poſtmaſter, for refuling 


acc. Dyer, 188. - 
N 32. Godb. to receive a letter, &c, 


346. « Vin. 227. * 

F. pl. 1. 3 Bl. 2. Exchequer bills are proper to be ſent by the pol. $ 
A The act does not confine it to any ſpecific thing, but gene- ed x 
Againſt a car- rally of packets. It appears, that the act intended that Carr 


rier for refuſing other things ſhould be ſent by the poſt, as well as letters. 


282 By the words of the act, deeds and other things. Alſo ei · 


have taken chequer bills are light; And a pearl necklace of 10000, 
2 value may be ſent by the poſt, . 

ſuſing to exe - | | TY 
_ proces D. Od jection, Exchequer bills are new things created by 
165. Semb. acc. act of parliament, | n 65 

Moor, 43% 


Anſwer, A new intereſt created by a, ſubſequent u- 
(5) Vide ante tute will (a) be under the ſame remedy. as 4 thing in f 
499+ 4 Co. 4-2- before of the ſame nature. And one may as well (ay; 

that trover or treſpaſs will not lie for them, becauſe the) 
are new things. Bills of exchange might have been ſent 
by the poſt, and exchequer bills are like to them. A - 
of exchange payable to a man or bearer is 3 la wful bill 
exchange, and may be ſent by the poſt, as well as one pay 
able to a man or order. | bets 
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the ObjeQion. That the poſtmaſter will not be chargeable Lantz 
ter for bills of exchange loſt, becauſe they are excepted out of ö 
be the act, that nothing ſhall be paid for them. | 

he Anſwer. That the letter ought to be intended to be 

im written for the ſake of the bill, and therefore payment of 

le; the letter is payment for the bill. As where a man comes 

1 to an inn, he ſhall pay nothing for the keeping of his goods; 

be yet the advantage which the innkeeper hath by the preſence 


he of the gueſt, makes him liable, 
3. Exchequer bills are not excepted, and therefore ſhall 


er pay poſtage, ns 
ol h 
nd 4+ The defendants being public officers are chargeable, 
though they had no benefit; as the ſheriff, though (a) he (a) Sed vide 2g 
has no fees for ſuing of executions. For where the law Z. +: 6 1+ 
is gives a man cuſtody of a thing virtute offcit it obliges him to 
Is; keep it ſafely. And therefore upon the reaſon of Southcote's 
to caſe, 4 Co. 83. ö. Cro. El. 815 pl. 4. if goods are delivers 
de ed to a man to be ſafely kept, and he accepts them, he (6) (5) Vide poſt. 
en ſhall be chargeable if they are loſt. An officer accepts ſuch 2 
ad things as come to him virtute  oficii upon this truſt, and 39. a. 
nd therefore he (c) ſhall be chargeable for them if they be loſt ; () Vide Burr. 
for and one cannot pur a caſe of a public officer to the contrary. 
ld, The opinion in 4 Co. 83. b. Cro. Ei. $15. pd. 4. of a gene- 
ng nl bailment, is (4) not law for upon a general-bailment (% D. ace. pot. 
. , : 18. 
the (e) bailee ought to keep them only as his own. 8 EP 
| | 13,914, 915, 
|, 5. Before the 12 Car. 2. c. 35. any one might have erect- 916. Vide Co. 
e- ed a poſt- office, and ſuch erector had been liable for miſ- K 
jat carriage ; and therefore this poſtmaſter is liable alſo; for 13th. Eda. 4. 


now the act having prohibited the ſubjects to employ any 
other but this poſtmaſter-general, it would be hard to de- 
prive them of the 'remedy which they had before, 


ObjeQion, The plaintiff has a remedy againſt Breeſd. 


Anſwer. If it could be proved that Byeeſe took out the 
exchequer bills, he agreed that it was ſo; likewiſe any 
ranger that took them out might be charged as a tort-fea- 
fr; but Breeſe cannot be charged as an officer for neglect: 


aſs for misfeaſance of a deputy an action will lie againſt him, 

/ but that is not qua officer, but qua tert feaſor. And accord- 

at 108 to this is the difference between a negligent and a vo- 

ill tary eſcape, A gaoler is liable to an action for the lat- A gaoler is li- 


ien but not for the former. This office is manageable able to an ac- 
7 by them, their deputies and ſervants, and what I 
by a deputy, is done by the principal and reaſonable, For a negligent 


i ä becauſe one not. 


/ 
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rt becauſe the principal may remove the deputy at pleaſurg, 
though be puts him in for life, far it is contrary to the nz. 
ture of a deputy, not to be removeable. Hob. 13. Mer, 
856. A deputy may forfeit the office of the principal; 
if he does ſuch acts as would be a forfeiture in the principal. 


39 H. 6. Cs 34+ | 
Objection. Dyer, 238. 


Anſwet. It is (by bim) directly cod | ta the purpoſe 
for which his brother Gould cited it. OG | 


Objection. This will be to make the defendaiits ft. 
ſponſidle here for the ſervants of the deputies, 


Anſwer, If a deputy has power to make ſervants, the 
principal will be chargeable for their misfeaſante, becauſe 
the act of the ſervant is the act of the deputy, and the 20 
of the deputy is the act of the principal. But here Bree is 
the ſervant of the defendants themfelyes. 


Odjection. The defendants are but fellow ſervants with 
Brocſe, becauſe all receive their ſalaries from the king, 


Anſwer, He is appointed by the defendants, and is theit 
ſervant, and removeable by them, though they do not pay 
him bis. wages. But then ſuppoſe that Breeſe is not a ſer- 
vant of the defendants, then it will be ſtronger agaioſ the 
defendants, for then Breeſe will be as a ſtranger, and then 

they will be the rather liable, the act appointing them to 
manage the office by their ſervants, l 


Odjection. Powy: juſtice compared the defendants to 1 
captain of 2 company; and he ſhall not be chargeable for 
the cowardice of his ſoldiers, no more ſhall the defendants 
for the negligence of Breeſe, admitting him to be 3 ſet- 
vant, | 5 % | 


The ciptain of - Anſwer, If A. received a particular damage by tht 
» company of cowardice. of the ſoldiers of a captain, he ſhall be charge* 
ſponkble for any able 3. but in ſuch caſe the prejudice is national. But the 

ng occaſioned maſter of a ſhip is liable for the negle& of his mariner. 
"us Hier  Objetion, The act did not intend that the defendant 
; be chargeable. C42 7 * 


| _ Anſwer, He was ef 2 contrary opinions] becauſe'5l ti 
power is placed in the 2 . And ben z 
| Batute eres a nem offioe, and places it under ſuch cin 


er dene 


te 


ory 
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tances, as in conſequence of law make the officer liable; 
it muſt be preſumed to have been their intent, that he ſhall 


be chargeable. 


4. It appears by the words of the act, that they intended 
that the diſpatches ſhould be ſafe. * 


It appears by the act, that it was the judgment of the 
E. that they wete liable for the faults of the de - 
puty, par. 3. It is provided that the poſt - maſters gene- 
nl, and their deputies, Cc. Then par. 10. a penalty of 
5]. is impoſed upon the poſt-maſter, if there be a failure 
of furniſhing with poſt-horſes ; from whence it appears, 
that the parliament looked upon the fault of the deputy to 
te the fault of the poſt-maſter, | 


Objedtion, ,* This will ruin the office, 
Anſwer. It will make them more careful. | 
ObjeQion, This will encourage frauds. 


Anſwer. The method to prevent them is to make the 
[oft maſter liable. 


Otjedion. The plaintiff might have ſent bis exchequer 


bills by ſome other means. 


Anſwer, That will dot exciſe the defendants ; no more 
dan it will be an excuſe to an inn-keeper, that his gueſts 
Wo has loſt his goods, might have gone to another inn. 


Dbje&tion, The premium limited by the act is too ſmall. 


Anſwer, The defendants have accepted the office upon 
terms, 


Objedion. The patent is, that they ſhall obſerve the 
ers of the king under the iign manual, and the orders 
if the treaſury concerning the revenue. 


Anſwer. The obſervance of the orders of the treaſury 
i not interrupt their care of the letters; and if a preju- 
de happen by obſervance of the king's orders, that will 
mm excule ; becauſe they are obliged to obſerve the moſt 
Wenient methods for-the execution of the office accord- 
's 0 the directions of the act, and the patent cannot 
ule them in any neglect of that. ; 


You I. 3 Um, 0.1'5 l 
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| Laxk ObjeQion. There is a clauſe in the patent; that the 
gerron. . where not be anſwerable for a fault in their 
Po ag puty, but only for their own act. 


FD 


Anſwer. That is only intended of imbezzlement of the 
revenue by their deputies, and as to that the ſaid clauf 
will excuſe them; but it will not excuſe them from any 
remedy. that the ſubject hath againſt. them for this benefit 
by the law. And no non-ob/fante in ſuch cafe will avail, nor 
any charter of exemption. And for theſe reaſons he ton- 
cluded, that judgment ought to be given for the plaintif, 
but the other three judges being of a contrary opinion, 

judgment was given for the defendants. But however, the 

plaintiff intending to bring a writ of error upon the (aid 

w) Vide. Cow. judgment, the defendants ſeeing that, paid (a) the money 
739%. to the plaintiff, as I was informed, by 


UT - oQ© = 


Parker ver/. Kett, 
8. C. Salk. 95. Holt 221. More at large 12 Mod. 466, 


The ſteward of I N ejectment brought for lands in Treſugbam in Norfil 
= manor may on the demife of Charles Neu, the cauſe was tried before 
— — chief juſtice of the king's bench; and he making ſome 
to take a ſurren · 
ger out of court. difficulty in the point of law ariſing upon the evidence, he fe- 
5. C. Com. 84. ſerved it as a point for his conſideration, and afterwards gave 
M. = order that it ſhould be argued i» J. R. to have the opinion 
Com. 84, of all the judges of the ſaid court. And it was argued se- 
3 —— corvlingly ſeveral times, by Mr. Williams and Mr. _ of 
may do hat- One fide, and Mr, Broderick and Mr. Nofthey of the oiher 
ever bis prin ſide. And now. the chief juſtice pronounced the =_ 
might hu, of the whole court. The caſe was thus: Charles Kt, 
fone cet: copyholder in'fee of the lands in queſtion, held of the manor 
make a deputy, of Refwick in Norfolk, made his will, and thereby deviſed 
_ aver we the lands in queſtion to the defendant, Elizabeth his viſe, 
les power, for her life, reaivinder to his ſons Chorler the lefſor of th 
Sed vide Cro. plaintiff in tail, remainder to his wife in fee. ens 
— * Keck the maſter in chancery was conſtituted ſteward of ti 
tion to do a par- manor, by patent, to exerciſe the ſaid office by himſelf, 0 
oder 1 his ſufficient deputy ; by virtue of which peo — — 
ſerv b man Clerbe his depaty ſteward, he had execu 
l 24 office many years. Charles 2 the father being fic 
A deputy M3Y ſent to deſire Clerke to oom to him, to take 4 furret- 
name. 5. C. derof theſe lands to tie uſe of bis will] but Clerke not bi 
3 alk. 124-D. able. to come himſelf, by writing under his hand and 
be. "The 28, appointed Thacker and Halen to be his deputies join") 
of one who is and ſexerally, guly take this — a—_— 
* took the ſurrender of Gharks out of « 
2 the uſe of his will. And at the next court; — 
are good. Vide after the death of the ſurrenderor, this ſurrender -_ 
dad. c. . ſented beford Oſman Clerks ; and Elizabeth Ken, the 
24 ed. vol. 2. p. 489. ; i N 45% 441 
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the dant; was admitted by Oſman Clerke, Upon which Charles 
eit Kett demiſed theſe lands to the plaintiff, in order to bring 
an ejectment to try the title; ſuppoſing that this ſurrender 

| was void, being taken by the deputy of a deputy- ſte ward 
the out of court, Cc. 


ſe | | 

any But Holt chief juſtice declared, that all the judges of the 
ef king's bench were of opinion, that this ſurrender was a 
not good ſurrender. And in delivering this reſolution he ſaid; 
— that two queſtions had been made in the arguments at the 
un, bar, 

lon, | | 

the 1. Whether Balaton had a good original authority to 


ſaid take this ſurrender ? 


2. Suppoſing that he had not; yet whether this defect 
was not cured by the intention of the law, or by ſubſe- 
quent ads??? 25 


And as to the firſt point they held, that Ballaſlon deriving 
bis authority from a writing under the hand and ſeal of the 
deputy-ſteward, bad a good original authority. For where 
an officer has power to make a deputy, ſuch deputy (when 
be is created ſuch) may do any act, that his principal might 


gave do; and leſs power he cannot have. Heb. 12. Norlon v. 
ion Sims, in caſe of an undet-ſheriffz which! caſe goes farther, 
d ae decauſe there the covenant that the under-ſheriff ſhould not 
eld of execute any execution for more than 20 /. without the ſpecial 
othe warrant of the high-ſheriff, was held void, becauſe it was 
mon nt to the nature of the deputation, Then Here if 
Kitt the d could have given ſuch a power (and that was 


never doubted; but that he might have impowered a-matt 
to have taken a ſurrender out of court; and ſuch perſon is 
hot à deputy, having only power to do one ſingle act, 
a deputy by the nature of the deputation has power 
to do all acts) Oſman Gurte as deputy for the reaſons afore- 
laid might do the ſame thing. And it is but the common 
ale of under-ſhetiffs, who have power to make bailiffs, 


and to ſend proceſs all over the kingdom, and that only by 
Virtue of their deputation. | 


Odjection. That the caſe of the under-ſheriff is not pe- 
allel, becauſe he acts in the name of the ſheriff z but bete 
Gurte has acted in his own name. "7 


Anſwer, It is neceſſary, that the under-ſheriff act in 
tte name of the ſheriff, becauſe the writs are directed to 
tte ſheriff, and therefore acting under the ſaid writs, be 
make uſe of the name of the ſherifi But here the 
-Heward has a general power, and therefore it is not 
| Are in the name of Kc. But 
Uu 2 | Coomb's 
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that he who acts as attorney, ought to uſe the name of his 
principal; but it will be good, as it is done here; for in 
Coomb's caſe the point of the caſe was otherwiſe determined, 


for there the ſurrender was made by the attornies in their 


own name ; and there being ſufficient authority, it will be 
good, though it is not ſo regular and formal, But the 
entry ſhould have been, A. the copyholder, by B. and C. 
his attornigs, ſurrendered, &c, for the act of the deputy is 
the act of the principal; and all the entries in the king's 
bench upon record are, A. per B. attornatum ſuum, quetitur, 
&c. and if that had been done in this caſe it bad been more 
formal, but yet this is ſubſtantial. 


Objection. Farther, in Ceoml's cafe the authority was 
recited, which is not done here, but he ſeems to act as 
principal, whereas he ought to have ſhewn his deputation 


by way of recital in the appointment. But notwithſtand- 


{a) Vide Com. 
Priar c. 4. 


2d. ed. vol. 4. 
p- 412. 


ing this objection, it is good. For where a man does ſuch 
an act, as cannot be good by any other means but by virtue 
of his authority, it (a) ſhall be intended to be an execution 
of his authority; but where a man has an intereſt and au- 
e does an act without reciting his authority, it 
ſhall, be intended to be done by virtue of his intereſt. 
6 Co. 17. Sir. Edward Clere's caſe. So here the conſtituting 
of Ballaſlon by Oſman Clerke as his attorney will be good by 
his authority, without reciting it, becauſe otherwiſe it 
would be of no avail. | Beſides, that a deputy may hold 


- court either in his own name as deputy-ſteward, or in the 


name of the ſteward, and fo for the ſame reaſon he might 
make this appointment in his own name. But it is objected 
farther, that he calls them deputies in his appointment, &c. 
and a deputy cannot make a deputy, nor can a deputy be 


made to do any ſingle act. 


Anſwer, It appears ſufficiently, what Lurie meant, vis. 
that they ſhould be his ſervants. And 'there are alſo words 


large enough in the appointment, to comprehend it. And 


was, becauſe he was 2 ſervant, and the deputy of a miniſ- 


the caſe in Cro, Elin. 533. rules it; for the reaſon there 


terial officer may appoint a ſervant. And therefore for theſe 


reaſons they all held the ſurrender to be originally good. 


LAY 


2. They held, that admitting that the authority original 
was defeQive, yet they were ſufficient ſtewards 4% fas, and 
the ſurrender for that reaſon good. Doubtleſs a ſteward 
de fair may take a ſurrender. Then ſuch ſte ward is nc 
other, than he who has the reputation of bein ſte ward, 
and yet ais not a. good ſteward in point of law. Nom bete 
Clerke was a good deputy. Now ſuppoſe, that be had made 


: Thacker and Ballafion.deputies abſolutely, which would = 
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been void; yet it would have given Thacker and Ballaflon Parzen 
the reputation of being good ſtewards; and a ſurrender to N 
them, and a preſentment afterwards in court, and admit- 
tance made accordingly, would be good. The caſe of 
Knowles v. Luce, Moore 109, 110. is a caſe ſtrong in point. 
The caſe there was; there were two joint ſtewards, one of 
them held a court, and took a ſurrender, and it was held 
good; now one of them could not act alone, but yet being 
named in the patent, it gave a colour and reputation to the 
thing; there Mamusod delivered the opinion of the court, 
and faid that. there was a difference between a copyhold 
granted by a ſteward who has a colour and no right to hold 
a.court, and a ſteward- who has neither colour nor right; 
for if a colourable ſteward aſſembles the tenants, and they 
do their ſervice, the acts are good that he does, as an under 
ſteward after the death of the chief ſteward, or the clerk of 
the lord of the manor who holds court without the contra- 
dition or diſturbance of the lord, though he has no patent, 
nor any expreſs authority to be ſteward; and the reaſon is 


Oo e 


22 


on this, becauſe the tenants are not obliged to examine the au- 

U- thority of the ſteward whether it be lawful or not, nor is 

it he compellable to give account of it to them, Now in this 

tt. caſe Thacker and Ball on without doubt had: an authority 

ng as a good as the deputy of a dead ſteward or the lord's clerk; 

by And this is agreeable to the reaſon of the law in other caſes, 

* 3a (a) legal act done by an executor de ſon tort will bind the 

14 rightful executor, 5 Co. 30. 6. and yet he is but an executor (2) Vide com, 
the & fafte; and if the rightful executor bring trover againſt d. 
zht bim, he ſhall recover only ſo much ia damages, as he has l. I. f. 206, 
ted adminiſtered unduly ; and the reaſon is, becauſe the credi- . 
0. tors are not bound to ſcek farther than him who acts as 

be executor ; therefore if an executor de ſen tort pays 100 l. of 

the teſtator's in à bag to a creditor, the rightful executor 

f * not have trover and . againſt the creditor, 
NS. ere is alſa the caſe of the biſhop of Qfary. Cro. Fac. 
rds 2 Roll, Rep, 101. 130. Palm. 22. that if a 5 it 
\nd in poſſeſſion grants inſtitution, and thereupon induction is 
= had, it will, make a plenarty ; and yet there can be but one 
1 - 


biſhop of one dioceſe ; but by reaſon of the appearance and 
colour, which he in poſſeſſion bath of being biſhop, all ju- 
dicial acts done by him are good. And he concluded with 
the caſe of I Leon. 288. of the lord Dacres which is ſtronger; 


aly for the underſigning of the copy in the ſaid caſe by the lord 
1 Dacrgs kene nothing, being after the grant, and could 
ar amount to no more than a declaration of his conſent or at 
Be | to a confirmation, but could not amount to. a grant; 
4 0 and a releaſe ar confirmation of copyhold lands is of no 


wal in law, unleſs the copyholder be in by admittance, 
+ G. 25. b. but it was neceſſary, it being a voluntary 
vant, which without ſuch conſent or confirmation had been 
id, Then if the grant by the ſteward's ſervant (which 

3 3 was 
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was the caſe of the lord Dacres) in court was good; this 


ſurtender taken out of court, and afterwards preſented in 
court, and admittance made in purſyance of it, will be 


good alſo, And a rule was made, that the verdict, which 
in this caſe, 


uld have her 


— be ſet aſide, and that the deſendant 
ER | | a 


Inte, Paſch. % Thorpe ver/. Thorpe. Ante 235. 


Will. 3». B. R. 


Rot. 253. 


demption is a 


good conſidera - 
tion for à con- 


dreck. Vide Bl. dant concerning the ſaid mortga 
$20, Cowp. 294. | * 


Com. Action 


* ; , . 
8. C. Salk. 171. Holt 96. at large Holt 29, Lut. with the arguments of 
© counſel ; and particularly at wed, 12 Mod: 4750 Arzuments of counſel 
Com. 98. Pleadinggin Lutw. 445. poſt. vol. 3. (347; | 


The releaſe of 
an equity of re- 


RR OR of a judgment in C. B. In affumpſit the 
plaintiff declares, that 19 Jan. 1693. the defendant 
held of the plaintiff certain lands per modum mortgagii, and 
that there was a diſcourſe betweeen the plaintiff and defen- 
» and that the plaintiff 


ſhould releaſe his equity of redemption, and thereupon 


on the caſe upon the plaintiff agreed to make a good and ſufficient releaſe 


aſſumpſit B. 2d 
ed. vol. . 

7. 138, 

Q. Whether in 
a deed relating 
to a particular 
ſubject general 
words ſhall be 


confined to that 


ſubje@ or 
taken in 

» general 
ſ:nſe. . Vide 
ante 235. ind 


the caſes there 


N cited. Com. 
Paroles. A 


2d ed. vol. 4+ 


p- 333. On a 


contract where- 


by one patty - 
agrees to do an 
act in confide- 


ration whereof 
, the other agrees 


to pay a ſum 
of money, 


the performance 


of the, act is a 
Condition pre- 
cedent to the 


right to demand 


tne money. 
Vide Com. 


Condi tion b. 1. 


2d ed. vol. 2. 


441. Burr. 
99. 1 Term 
Rep. 645. But | ; 
if a day had beea fixed for the payment of the mi 
cone until aſterwania, the money might have been 


of bis equity of redemption in conſiderutione cujus the defen- 
dant agreed to pay the plajntiff 77. and that the defendant iq 
conſideration of the agreement ' aforeſaid, and that the 
plaintiff would perform his part of the agreement, aſſumed 
to perform his; and aſſigned for breach, that although the 
plaintiff had performed onnia in agreamento illo contenta ex 
arts of the plaintiff to be performed, nevertheleſs the de- 
fendant had not paid the 77; and then there is another 
cauut þf indebitatus aſſump/it pro relaxatione acgquitatis redempii. 
es ol the plaintiff, tc. To which the defendant pleaded, 


that aſtet the making of the ſaid promiſe, viz. 29 July 1694, 


the plaintiff releaſed to the defendant and Heale all and all 
manner of actions, ſuits, cauſes and accounts, debts, duties, 
tec kanings, ſum and ſums of money, and demands what- 
fogver; which the ſaid Job#had of might have againff the 
defendant and the faid Heale for any matter cauſe or thing 
whatſoever, - The plaintiff prayed cyer of the releaſe ; and 
it appeared to be made between the defendant and Heale of 
the ane part, and the plaintiff of the bther, bearing date 
the 20 Jah 1694, and recited, that whereas the plaintiff 
had ſurtendered to the uſe of the defendant by mortgage 
certain capyhold lands, and had alſo ſurrendered to the uſe 
of Heal: in the ſame manner, 'a capital meſſuage, and cer- 
tain other lands, the plaintiff releaſed to the defendant and 
Elole all proviſos and conditions in the ſaid deeds, writings, 
and ſurte nders mentioned and contained, and alſo by the 
ſaid dead for ever acquitted-and releaſed all his eſtate, right 
25-welb in law as in equity, equity of redemption, title 


ebe 755 e Cam, Pc 


c. 55. 2d ed. vol. & Be 43s .1.Term Rep, 642. A declaration ought to ate at large the 
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claim, and demand whatſoever to the ſaid lands, meſſuage, 
and all and ſingular the premiſſes, and every of them; and 
that he the ſaid plaintiff by the ſaid writing remiſed, releaſed, 
and for ever quit claimed, to the defendant and Heale, their 
heirs, executors, adminiſtrators, and affigns, all and all 
manner of actions, ſuits, cauſes, and accounts, reckonings, 
ſum and ſums of money, and demands whatſoever, which 
the plaintiff at any time had, Cc. And after oyer the plain- 
tif demurred. And after argument judgment was given 


for him in the common pleas. ¶ As ſee before, 235.] And 


it was argued ſeveral days by Mr. Peere Williams and Mr. 
William Cowper for the plaintiff in error, and Mr, Raymond 
and Mr. Cheftyre for the defendant in error. And the coun- 
ſel for the plaintiff in error argued, 1. That there was not 
here a ſufficient conſideration to maintain the aſſumfpſit, he- 
cauſe the ' mortgagee after the condition broken has an ab- 
ſolute eſtate in the land, and the common law does not 
take notice of the equity of redemption, which is a mere 
proceeding in chancery, and therefore the releaſe of it after 
thacondition broken in the eye of the common law cannot 
mend the title of him, who had an abſolute title before, 
and of conſequence the releaſe of it is no conſideration. 
2. Admit that the law will take notice of the equity of 
redemption that the mortgagor hath, and that it is a thin 

valuable; . and conſequently the releaſe of it a valuable 


conſideration z yet in this caſe the plaintiff ought- to have 


ſhewn, how he was entitled to ſuch equity of redemption 
becauſe it may be, that his equity of redemption was not 
valuadle,Band then a releaſe of it will not be a valuable 
conſideration z as if the mortgage was for the whole 
value of the land; or if this mortgage was made, that 
the mortgagee ſhould have the land, until he was ſatis- 
hed his money by perception of the profits; in this caſe 
the mortgagor would have an equity of redemption, and 
yet it would not be valuable, But Holt chief juſtice ſa 


id, 
that (a) the laſt caſe would not be a mortgage; and all (a) Vide 2 Blz 


the court held, that without doubt a releaſe of an equity Com. 157+ 


of redemption is a very good conſideration, and the com- 
mon law will take notice, that the mertgagar has an * 
to de relieved in chancery. See Cro. Ele. 768. ul 
. 2 Venty, 214 * 
2, It was argued by the counſel for the plaintiff in error, 
that this releaſe ſhall not be reftrained by the recital, but 
ſhall be conſtrued as a general releaſe, and ſo the plaintiff 
in the original action barred by it. And for this was cited 


the rule taken in A/them's caſe, 8 Co, 148. grneralis clanſula, 


Pe, 9 Edo. 4: 4. b. Bro. reledſe 29. 19 Hen. 6. 4. b 
Plaud. 289. 5. 11 that every —— be taken 
volt trongly #gvinſ-bimſelf, | 

But againſt this it was argued by the counſel of the other 


fir; that hers thees are general wards all alony in a dvd 
= | Vu4 of 
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Tanne of releaſe, they ſhall be taken moſt ſtrongly againſt the 
2x, releaſor; but where there is a particular recital in a deed, 
as here, and then general words follow, the general words 
ſhall be qualified. by the particular recital; and ſo it bas 
been oftentimes adjadged. And to prove this were cited 
Koll. Abr. 409. . 3. 2 Saund. 414. 1 Anderſ. 64, 
Digg's\ caſe. 3 Md. 277. Cole v. Knight. But to this 
point the court gave no opinion, though the judgment in 
the common pleas was given only upon this point. 

3. The third matter, and which was principally urged 
by the counſel for the plaintiff in error was, that this action 
js not founded upon the making of the releaſe, but upon 
the promiſe to make-it, and conſequently the plaintiff in the 
| © original action had right of. ation at the time of the pro- 
miſe made, and then the releaſe coming afterwards releaſed 
, it, and was à good bar of this action. March 75, Heb. 
88. Gro, Elia. 343. All which books prove, that the 
cay(e of action aroſe upon the promiſe made. Cro. Elia. 
203, 889. Cre. Car. 19. But if it ſhould be admitted, 
that the cauſe to have this action aroſe upon the making of 
the releaſe, becauſe the releaſe was the conſideration of the 
money to be paid, and ſo this releaſe could not be a bar of 
it; yet the declaration will be erroneous, becauſe then ibe 
making of the releaſe being the conſideration to maintaig 
this action, it ought to have been ſhewn bow it was made 
ſpecially; and a general performance avyerred, as here, 1s 
not ſufficient z and conſequently the judgment of the com- 

mon pleas is erroneous. - . 16 7 g's 
. | Ryt againſt this it was argued by the counſel. for the de- 
fendant in error. Of which opinion was the whole court, 
And Helt chief juſtice-pronounced the reaſons af their opi- 

nion, and that judgment ought tq he affirmed. 


He agreed, that if the plaintiff could have an action upon 

this promiſe, before he made the releaſe; then this releaſe 

- -. . would bar the plaiatiff. But # con tra, if the plaintiff could 

.  - yot have had an action upon this promiſe before the rejeaſe 

made, then the plaintiff cannot be barred of his action by 

tbe releaſe made ; becauſe the plaintiff will be entitled to 

his action only by the making of the releaſe, and before 

that no —_ was broken by the defendant, Cre. Ja 

577. Hanack'v. Field. ' A xelcaſe of all demands will not 

diſcharge a covenant before it is broken. 5 Co, 70. He's 

cCaſe. The queſtion then will be whether the plaintiff 

Could have maintained his action againſt the defendant 
* >the 22 of the releaſG. 

It vas object | | 
we tyal promiſes, and in ſuch caſe the one is the conſzdergtion 
miles, it is not of the other, and then the plaintiff is not abliged to vet 
err gabe, performangs of his part. 


Aver nn. 
* of "the bonſſeration. Vide Sem. Pleadere O. 542% 0h 5. p+ 46. W 
= | 4 of ; ; 


by Mr. Gowper, that there are here m- 


Eaſter Term 1 3 Will. 3. 
Anfwer. That is true, but it depends upon the words of 


the agreement, If there had been a poſitive agreement, 


that the plaintiff ſhould releaſe, and that the defendant 


ſhould pay 7-4. the plaintiff might have maintained an ac- 


tion, before he had made the releaſe. But here the promiſe 
is in confideratione cujus, which makes the releaſe on the part 
of the plaintiff to be a condition precedent. He agreed the 
caſe of Nichols v, Raynbred, Hob. $8. where thefe are poſi- 
tive agreements. But if the agreement be, that the one 
ſhall do ſuch an act, and that for the doing thereof the other 
ſhall pay 10 J. there the performance of the act is a condi- 
tion precedent, and he cannot have an action againſt the 
other for the money before performance. 15 H. 7. 10. 6b, 
But this rule depends upon many diſtinctions. | 


1. If a day be appointed for payment of the money, and 
the day comes, before the thing, for which the money is to 
be paid, can be done; there, though the agreement be, to 
pay the money for the doing of the thing, yet the action may 
be brought for the money before the thing done; becauſe the 
agreement is poſitive, that the money ſhall be paid at the 
laid day. And agreeable to this is 48 Ed. 3. 2, 3. cited 
in 7 Co. 10. J. Ughtred's caſe; though the caſe there is put 
more generally, for there the money was to be paid upon 
days certain, which wauld happen, or at leaſt might hap- 
pen, before the ſervice was performed. To the ſame pur- 
pole are 1 Vent. 147. Large u. Cheſhire. 2 Saund. 319. 
Pordage u. Col. 1 08 


2. Though a day certain be appointed for payment of the Vide com. 
money, yet if the ſaid day is to incur after the time, in which Pleader. C. 53, 


the conſideration ought to be performed, for which the mo- 
ley ſhould be paid, the performance of the conſideration 
ought to be averred in an action brought for the money. 
% IV. Jon. 218. Ruſſell v. Ward, ought to be underſtoad. 
The caſe there indeed is intricate, but upon conſideration 
it proves that for which it is cited. And Drier, 76. pl. 30. 
*1n point. There have been contrary caſes upon the au- 
ttority of Ughtred's caſe, and in Roll. Abr. 414, 415. there 
ve ſeveral of them put together. The firſt caſe there is 
tht of Gurnell et al v. Clerke, upon a charter-party ; and 
i the caſe. is put there, non conffat at what time the day of 
ment was to happen, before or after, '&c. ſo that the 
aſe can be no great authority; but then the ſaid caſe, 
mich was adjudged ꝙ Jac. 1. C. B. was afterwards in 9 
Ja. 1, upon error brought in B. R. reverſed for this very 
becauſe pro tota 1 mare made a condition pre- 

ent. 1 Bulflr, 167. The next caſe is that of Layton v. 
lun 1 Roll, Ar. 415. Mich. 15 Car. 1. where 4. cove- 
un with C. that B. ſhall convey land to C. and C. pro con- 
Wore praadicta coyenants to pay to B. 1604, Gere it fo 

0 . 3 


8 
9 


2d. Ed. vol. 5. 
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* 
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Txoxzre held, that C. is obliged to pay the money, although B. does 


4 
Trent. 


A. that B. ſhould convey. 


not convey. But the ſaid caſe is not parallel to the caſe in 
queſtion, becauſe in that there is an expreſs covenant by 4 
that B. hall convey to C. and then pro can/ideratione proc. 
dicia there muſt not be underſtood in conſiderationſaſ 
the conveyance, but in conſideration of the covenant of 
3 — __— another caſe in 

page between Vivian ipping, which is a 
ſtrong caſe (as he ſaid) again his — opinion; and 
the ſame point in effect is ſaid to be adjudged, Hil. 11 C. 
I. between Hayes and Hayes, But the ſaid caſe of Vim 
v. Shipping, as it is reported, Gro, Car. 384. is directly con- 


trary ; for there Jones and Berkley juſtices held, that it wa 


a condition precedent, againſt Grote, And in the caſe of 
Hayes v. Hayes, as it is reported, Cre. Car. 433. there is 10 
ſuch point, | | I 
He conſidered then the reaſonableneſs of the caſes, thit 
are founded upon mutual remedies. Aad (by him) the bar- 
gain of every man ought to be performed as he underſtood 
it; and if a man will make ſuch an agreement, as to pay 
his money before he has the thing for which he ought to pay 
it, and will rely upon the remedy that he has to recover the 
ſaid thing, he ought to perform his agreement. But on the 
other hand, if his agreement was otherwiſe, there is no rea- 
ſon that be ſhould be compelled to give credit, where he did 
not intend it. And therefore if two men agree, the one 
that the other ſhall have his horſe, and the other that he vil 
pay 10s. to him for the horſe ; becauſe the one may have in 
action for the horſe, yet there is no reaſon that the other 
ſhould heye an action for this money, before the horſe is de. 
livered. Therefore (by him) it is very dangerous to ad- 
mit proof of mutuat promiſes, unleſs they are reduced to 
writing ; for if upon diſcourſe A. and B. agree, that 4. ſul 
buy, Fc. and B. ſhall fell, &c, in evidence this ought not 
to be looked upop, but as a bare communication, Dier, 30. 


pl. 203. hecauſe ſuch expoſition of mutual promiſes in ſuc 


caſe would be very dangerous to trade, Otherwiſe if it be 
, for then it ſhall be reckoned the folly of th 
purchaſer, to -agree to pay his . before he has the 
conſideration, of it delivered to him. There is another caſt, 
2 Med. 33: Smith u, Shelden, agaioft bis opinion ; where tit 
plaintiff agreed to-afign 2 term for years, &c. to the de- 
fendagt, and the defendant proinde agreed to pay to d 
plaintiff 250/. and there the court held, that the e 
would lie, withoyt averring perfarmanee, upon the | 
of Ughtrad's caſe, without regarding the authorities 09 © 
red dy hie ; and they-allo founded their judgment ubs 
caſe in Stiles 186. which is indirely different 3 for there 

no traſt in the ſaid caſe, but two diſtin acts are hey 
the performance. of one of which does not depend * 
performance of the other; nor is the ons the % other 


put in vriti 
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her, for then there would be a dependance; but the one Troars 
ought to do his part, and the other his. But it is otherwiſe 2 
where the one thing is the conſideration of the doing of the 
ather ; as here the money ought to be paid in conſideration 

of the releaſe, and therefore the execution of the releaſe is a 

condition precedent to the payment of the money; and ſo 

until ſuch time as the releaſe was executed, nothing was 

due, and therefore nothing could be releaſed, 


As to the objection to the declaration, that the plaintiff 
has not ſufficiently averred, that he has made a releaſe, Cc. 
for he ought to have ſhewn how he had done it, to the end 
that the court might judge, whether it was done according to 
the agreement, He anſwered, that the declaration in this 

might have been better; but nevertheleſs the plain- 
tiff has averred it in general, by ſaying, quod performavit om- 
nia in agreamento illo contenta ex parte ſua perſormanda, though 
pot ſo formally. But then the defendant by pleading of the 
releaſe has admitted that it was done, and aided this defect 
in the declaration, The plaintiff in his declaration ought 
to have ſhewn the time and place, when and where the re- 
leaſe was executed, and how the equity of redemption was 
releaſed ; and for want of that, this declaration had been ill 
upon a demurrer. But now the defendant has admitted the 
keclaration to be true, by his plea of the releaſe. There 
ne ſtronger caſes than this of general declarations aided by 
pleading over. 3 H. 6. c. 8. 9 H. 6. c. 16. 18. Paſch. 
23 Car, 2. B. R. Bernard v. Mitchell. 1 Vent. 114. 126. 
ſuch a general declaration held good after plea pleaded ; and 
the caſe of Vivian v. Shipping, 1 Roll. Ar. 415. Co. Car. 
334. aforeſaid, is a caſe in point, that ſuch general aver- 
ment, viz. that the plaintiff had performed all things that 
vere on his part to be performed, was good after plea plead- 
ed. 8o here, there not being any duty or demand before 
the releaſe was executed, the releaſe cannot operate upon it, 

derefore judgment was affixmed, 1 


Freke ver/. Thomas. 
$. C. Salk. 39. Cor. 110. 


EBT upon bond brought by adminiſtrator durante An »mfoiftrg. 
minoritate of an adminiſtrator. Upon demurrer to the © — Ye 
ation, Mr. Compns for the defendant took exception, — deed. 
ſt it appeared upon the declaration, that be, during the does —— 
Unority of whom adminiſtration was granted to the plain- — wav 4 
bf, was above the of ſeventeen, and ſo the adminiſtra» tains the age of 
ban Ftermiped, That this caſe does not differ in reaſon ent one. R. 


the cafe of an adminiſtrator during the minority of an — 2 


'Feutor, which determines at the age of ſeventeen, 5 Co. miniſtration. F. 


2d. Ed. vol. Is 
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29. nor from the caſe where a woman executrix under the 1. . 
age of ſeventeen matries a huſband of the age of eighteen, was | 
nineteen, c. For the only thing that the law conſider, 0. 


is the ability of the perſon to adminiſter the eftate of the 


* 


— Trin. Ta 
1. 3. B. R. 
Rot. 353. 

On a covenant 
that a man had 
done or ſuffered 
no act to alfet 
an eſtate, « 
breach that 
he had been 
outlawed” ought 
to ſhew in what 
reign the out- 


was. 
Pleadings can- 
not be amended 
after a demurrer 
and t. 
Copt. Su. 954. 
Burr, 321, 322. 
Vide ante, 305. 


amend ; but he refuſed. Then the court gave day to Mr. 


Gb 
dead, who ought to have the adminiſtration of it, which ns 
ought to be the ſame in both caſes. And in Yaugh. 98. the WW Chall 
rule of averment of the age of an adminiſtrator or executor woul 
to be under ſeventeen, is equally put of both. And the fta. perha 

tute of diſtributions will make no difference, becauſe an in- join i 
fant may find ſureties, though he cannot be bound himſelf, after 
Sed non allocatur. For per Holt chief juftice, there is a dif. becat 
ference between adminiſtration durante minoritate of an exe- 
cutor, and of another perſon; for an adminiſtrator during 
the minority of a reſiduacy legatee ought to be underſtood 
to be during his legal minority. For the authority that the 
adminiſtrator hath, is given to him by the ſtatute ; and an 
infant hath not been adjudged à legal perſon, to be intrufted 


with the management of an eſtate. But an executor, wha * 
comes in by the act of the party himſelf, bath been adjudged [ de 
capable to adminiſter at ſeventeen, But the law in the ex- New « 
poſition of a ftatute will not make ſuch conſtruction. And Mr. 
care is taken of the adminiftration, by the commiſſion of ad- ar be 
miniſtration during his minority to his next friend. And de u 


this is the opinion of the civilians, and it has been held ac- Hall 
cordingly by commiſſioners delegates. And therefore judg- 
ment was given for the plaintiff, | 


1 


Fox verſ. Wilbraham, 
Gee a T againſt} the aſſignor of a term, upon 4 


4. covenant that the leaſe was free from incumbrances, 
and that the aſſignor had not done nor ſuffered, &c. and the 
breach aſſigned was, that at the ſeſſions held at Cheſter, 4 
Yac. the defendant was outlawed. Upon demurrer the e- 
claration was held ill, becauſe it was not ſhe wn, in the 
time of which king James the outlawry was. For per Hi, 
the pleading ought to be very certain, as to ſhew in whit 
term the outlawry was; but this uncertainty of the k1og'® 
reign was greater. Mr. Chefyre for the plaintiff utgei, 
that the time was immaterial ; becauſe if there was 3 © 

cord of outlawry at another time, the judges would certil 
it, and ſuch certificate would be good. Heb 179: 209. Laib. 
193. 1 Brownl. 51. 74. But nevertheleſs the declare 
was for this exception held ill. But the court wopld w 
perſaaded the defendant, to conſent, that the plaintiff beute 


Cheſhyre, to ſearch precedents, that they might grant ® 
amendment without the defendant's conſent. And at another 


day be ſaid, that by the ature of 14 E. 3. the judges m1 
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mend a word miſtaken by the clerk; which by 8 H. 6. e. Fer 
14. was extended to the caſe in queſtion, that this miſtake 
ms the clerk's in tranſcribing the record. And he cited 
Cr, Car. 147. Holt. The caſe there was after verdict. 
Geſyre. The words of the act are, challenge of the party, 
which muſt be underſtood of a demurrer. Holt contra. 
Challenge of the party is for arreſt of judgment. But it 
would be hard to ſpoil the defendant's demurrer, where he 
perhaps demurred for this cauſe. If the defendant ſhould 
join ifſue, the plaintiff might amend. After error brought, 
iter verdi& he ſhall amend, or after a plea in abatement, 
beczuſe that is not final. And the amendment was denied, 
but the plaintiff had leave by the court to diſcontinue, Ex 
relatione mri Jacob. "HU 


LD 
Witnnakan 


Palmer ver/. Stavely. 
8. C. 12 Mod. 510, Salk. 24. Com. 115. 


I Nadbitatus for money had and received by the In an «Aion for 
defendant for the plaintiff, to the uſe of the defendant. — — 

Nin aſſump ſit pleaded. Verdict for the plaintiff. And now declaration 

Mr. Montague moved in arreſt of judgment, that the plain- Rates that the 

lif had no cauſe of action, the money being received for und ;%cived by 

* uſe. of the defendant. Mr. Branthwaite and —— 22 

compared this to the caſe of Nofworthy verſe. Wildman,' yr 
I Med. 42. 2 Keb. 615. and ſaid, —_ 8 money Cs 
ceived, it ſhall be intended that the defendant ought to court will after 


uſe it, but that nevertheleſs he ſhould be anſwerable to the ent de, 


plaintiff for it. 1 Sid. 306. & 15 where the plaintiff / che uſe of the de- 
Junyfit ſalvere, inſtead of the defendant, and held good. That fendant.” Vide 
the words, to the uſe of the defendant, ſhould be rejected + 4. 61. 
ner verdict, being inconſiſtent with the finding of the jury. 

tit, We muſt reje& the words that are inſenſible, and re- 

un thoſe that are ſenſible. Money received by the defend- 

ut for the plaintiff is good, and then the words, to the uſe 

@ the defendant, muft be rejected. And judgment was 

pren for the plaintiff, nf, Cc. | 


Proctor ver. Johnſon, Ro = oof 
4. C. Sk. 00, | 


DRRORG B, A fire facier was brought gin de * 
4 the defendant S rn in ejectment obtained in . — . 
2 the caſual ejector, ſuggeſting that the defendant — 


* the ſaid judgment jngreſſus off et modo tenet, Ge. The igainfttheterre- | 
int being warned cames in, and; pleads nut tial re- tenangs. R. ace, 


— Upon which the record being brought in, judgment 22k 95: Vide 
% wen in C. B. for the plaintiff, haberet executionem, 3 L. 1. 24. Ed. 


Upon which the defendant in C. B. brought error in l 5: P. 341: 


mur either | Such ſcire facias 
mia ſpecify the names of the terre-tenants, or omit them. The judgmeat does not bind 
T by a title paramount to it j but it does all other perſons. | 


* 


bye 


7 Proc ron 
Ne 
82 


7 808. and 
13 Ed. . ſt. 1. 


To 45+ 


judgment in an action real or mixed; as a man might haye 


is tenant for years, reverſion in fee, tonant for years is ouſt- 
ed, and he in reverſion diffeiſed ; at common law the reme- 
dy for the tenant for years was ejectment, and affize for the 


and if it happen, that the judgment is not executed in the 


as fot the purpoſe of the heir of the leſſor, &c. It is adſo- 


ing the tenants with a copy of the declaration in ejectment. 
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B. R. upon the {aid judgment. And Pratt ſerjeant argued 
that a ſcire fatiar would not lie in this cafe ; becauſe at (4) 
common law a ſcirr facias lay only in real actions. 2 Jy, 
469. Againft which it was argued by Mr. Che/byre, that 
the action well lay, and that the judgment was well given, 
And he cited Raft. Emr. 367 390: Co. Entr. 630. 63, 
Form placit. 428. Herne Pliad. 652. b. 653. b. Pall. 
256 Gir.2' NM A. Ret: 30% , 


N 
Hot chief juſtice. The meaning of Cole in 2 Ivf. 460. 
is only, that a — faciat did not lie at common law upon 
udgment for debt or damages; but this ſcire faciat ſounds 
n the tealty, and a ſcire fatias lay at common law upon 1 


had a ſcire facias at common law upon a judgment in alize, 
And though the term recovered is perſonal, quatenus it is : 
chattel ; yet it is real, guatenus it concerns land. The rea 
ſon of the ſcire facias is, becauſe tlie land is bound by the te- 
covery, and that makes a title to the recoveror. If there 


revetſioner. Then if the leſſre for years obtain judgment 
againſt the diſſeiſor for the term, that makes him a title; 


life of the diſſeiſor, the termor ſhall not loſe the benefit of 
his recovery, but he ſhall'have a ſcire facias againſt the terre- 
tenants z and if they have title paramount the recovery; 
they ſhall avoid it; if they claim under it, they are eſtopped; 


lutely neceſſary that a ſeive Facias ſhould lie in this caſe, be. 
cauſe there is no other meant to execute the judgment, if 
the parties die; or are changed; But in judgitients for debt 
or damages; the judgment might have been executed at com- 
mon law by action of debt upon the judgment. Therefore 
upon the reaſon of the law; without conſideration of pre- 
cedents, a ſcire facias will lie in this caſe, Upon the ſe? 
facias the terre-tenants will have notice, and ſcire fec! ought 
to be returned; and therefore it is not ſo hard as the ſeri- 


The ſcire facias may be general againſt the terre-tena0"s 
and leave it to the ſheriff to teturn who were terre · tenanu 
ot it may be ſuggeſted in particular; who they are, 45 ber. 
And they, being ſtrangers to the judgment, may fa); 
or if they claim under the defendant; they are bound b . 
Judgment was affirmed, if, &cz | 
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Mitchell ver/. Harris, 


8. c. Salk. 71. and rather more at large, 12 Mod. $14. 


N debt upon bond, with condition to perform the awatd Arbitrators who 

of J. and B. ita quod they made their award on or before be power if 
the twenty-ninth of June, and if they made no award, then 2 
to perform the umpirage of him whom A. and B. ſhould au umpire, may 
elect, Fc. Upon nul agard pleaded, the plaintiff replies, ey — — 
that 4. and B. upon the twenty-ninth of Jus elected C. to the tine ab 
be umpire, and that he had made his umpirage, Cc. and pointed for the 
afigns a breach, &c. And upon demurrer, exception was — S Bate 
taken, that A. and B. bad all the twenty-ninth of June to Luts. 347. Say. 
make their award. Sed non allacatur. For per Holt chief 22 * Batnard, 
juſtice, If a ſubmiſſion be made to A. and B. ita quad they — 
make their award before Midſummer, and if they do not Cro. Car. 151. 
agree, then to ſuch umpire as they ſhall chuſe, ſo as he ö EY 
make his umpirage before Midfummer, and an umpirage is Jon. 167. Tide 
made accordingly, it is good; becauſe the arbitrators have Com. Arbitra- 
determined their power before by electing the umpire. And gg. „ 24 
ſo it was reſolved in the caſe of Twijſſeton v. Travers, 1 Lev. a * 
174. 2 Keb. 15. (a) But if the umpire be named in the Roll. Abr. 26t. 
ſubmiflion, he cannot make his umpirage, before the time 8.22. a 
is expired which is given to the arbitrators to make their Keb. 16. 
award, Judgment for the plaintiff, %, &c. Ex relatione 


1 ri Jacob. 
Wilmot ver/; Tyler. 


8. G. 12 Mod. 448. | 
Ti E plaintiff brought an \appeal againſt the defendant A" wheal afte 


* 


for the murder of her h e defendant plead- bes pleaded in 
C2 (a) conviction of manſlaughter, and clergy bad. And cle, he cannot 
iter ſeveral (5) exceptions taken to the plea by Mr. Earle, —— 
were over - ruled, the queſtion was, whether the court days vetwern 
mould give final judgment upon the plea in bat, or only — 
Judgment to abate. the writ, there being a fault in it; there — 3.0 
being wy | 2 days between the 1% and return of it. Salk. 63. 
75 ber Holt chief juſtice, final judgment ſhall be givea, ff ch en. 
ot though the writ be ill, ſo as an outlawry upon it would ant in appeal on 
* erroneous z yet having appeared and pleaded in chief, * wit which | 
" not ring inſiſted a; -4 he has loſt the advantage — 
it, Now there ought to be fifteen days between the tee. though che de- 
ind return of original writs, and there is here but eleven. fendent bas been 
the reaſon why there ought to be fifteen, is in 2 If.. — Huy 
wh decauſe every day a man may go a Cay's journey, which cle, g on an in- 
lap is aceounted twenty miles, and is called dieta ; and ac- 2 
ang to the ſame computation fifteen days are a conve- give the proſe- 
ent time for a man to appear, in whatſoever part of Eng- cutor leave to 
he lives, According to this is Bra. lib. 3. 135, lib. ngen in oe 
(s) Vide Ws cuſtody of the marſhall. Vide 2 Hawk. B. 2. c. 23. f. 4. ante, 555, 
ppeal. O. 9. 4d. Ed, vol. 1. p. 371. (6) Sce them in 12 Mod. 448. 


4. 238. 
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WrzmorT 4. 238. And it was reaſonable, that a man ſhould bar 
" convenient time; and if he had not, the proceſs was looked 
upon as too ſtrait, and erroneous. But if the deſenèant ap- 
pr and pleaded in chief, and did not take advantage of 
t, he made it good. ꝙ Ed. 4. c. 18. In caſe of a ſcire ſaciu 
upon a fine, which partakes of the nature of a real aQion; 
the fine ſhall be good, although there be not fifteen days 
between the tgfx and the return of the original; it appears 
in the ſaid book, that this is a received doctrine, though 

there is ſome diverſity of opinions. 12 Ed. 4. c. 11. But 
if the defendant pleads the ſhortneſs of the time between the 

| tele and return, or in aſſiae pleads nient attach per quinzin: 
jours, then the writ will be ill: but if he anſwers, and does 
not take advantage of it, the writ will be well enough. And 
an acquittal upon a bill of appeal; or a bad indictment, is 
no bar. Judgment was given for the defendant. And Mr, 
Earle moved, that he might arraign the defendant de new in 
cufladia marreſcalli, and had leave to do it, and did it accord- 
ingly. But note, that the court reſented this proceeding of 
Mr. Earle, as vexatious, and unbecoming a man of the pro- 
ſeſſion of the law; and the chief juſtice gave him a very (+ 


Ter». 


Rex ver/. Douſe. 


' Fer an offence IHE defendant was indifted for having kept a fchoo 


newly erefted by without licence of the biſhop of the dioceſe, &c. an · 
vr rakes wa tra formam flatuti. Upon which Mr. King moved to quaſh 
ſeipure for it, the indictment (being moved hither by certiorari) and the 
_ 9 exceptions that be took the laſt term were, 1. That there 
rants tach Was no ſtatute, that prohibited keeping ſchool without li 
Pen J. 1. c. 4+ , 9. and the ſaid act preſcribed a 
Me RON particular puniſhment, v1z. forfeiture of, Ac. Therefore it 


ante, 347, and _ WAS not an offence indictable, being a new offence, 2. This 


the books there inditment was found before the juſtices of peace at the 


quarter ſefions, and they have no power by the 28, and 
| therefore it was void. 3. This ſchool was not within the 
act of James I. becauſe the act extends but to grammar 
ſchools; and his ſchool was fot writing and reading. An 
_ afterwards, in this term, after a ws. made, bthat cauſe 
ſhould be ſhewn upon notice, why, &c. the indictment vu 


* 


Air AF 
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Archer's Cafe. 


IR Bartholomew Shower moved for a habeas corpus, to A habens cot- 
be directed to John Archer of Welford in the county of bu graniable 


bring up a 


Berks eſquire, ſon of judge Archer to command him to bring 1 — — 
the body of Mrs. Eleanor Archer his daughter, being kept her father on 4 
in her father's houſe by her father, and by bim barbarouſly Fr-r Tom ber 
abuſed z upon producing a letter written by the ſaid Mrs. 1 hs 
Acher to her mother (who was ſeparated from her huſband) fererely, 
teſtifying that ſhe was ſeverely uſed. On the other ſide, ano- | 

ther was produced, by which ſhe declared before God, and 

offered to confirm the truth thereof by taking of the ſacra- 

ment, that he uſed her very well. And the court granted 

a babeas corpus, to have Mrs. Archer preſent in court, to 

examine her, returnable immediate. And at another day 

upon examination of Mrs. Archer herſelf, ſhe affirmed, that 

he had no cauſe of complaint againſt her father; and thete- 

fore no ordet was made in it. | | 


Note ; Mr. Northey ſaid, that in the caſe of the lord 
Leigh of Stoneley a habeas corpus was granted, only upon 
the letter of my lady Leigh. And per Holt, without doubt a 
babeas corpus may be granted upon the ſight of a letter, 


Mitchell ver. Broughton, * dear A, ts 


12 upon a ſpecial promiſe to transfet ſtock in 17 « nature im- 
—— the plaintiff declared upon an agreement in writ- poſes a regula« 
lip, by which the defendant agreed: in 1692, in conſide- 25 
— o to transfer ſo much ſtock 7 the plaintiff — of 
 otder upon requelt ; and he ſhewed a requeſt, c. — — 
and ms ch — defendant Had ot ri od The de- — ö 
ſendant pleaded the act of 8 & 9 IF. 3. c, 32. againſt ſtocks to do one of | 
dding. The plaint ff demurred. And it was urged, that - Gr _—_ 
fdis contract was within the ſaid act, becauſe, It may be, the within ths ha" 
Tansfer was not to be made before the — day of -———— ute, if the 
it je” H, the ſaid act ſhall be taken iriftly, becauſe it debe, e made 
tfroys bargains, and thefefore if the requeſt was before Vide ante $16. 
be ſaid day, it is well enough. A ſecond exception was to On a contuatt 
eclararion, becauſe the plaintiff has not Werred, that ste at 
dant has not paid to the plaintiff's ordef, mt of his ore 
un allocatur, for that ought to come of the other fide, © ego yer 
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Mirenztt if payment was made to the order of the plaintiff. Judg- 


Vs . "pH \ 
* ment n, &c. for the plaintiff, See the caſe of Smith v. 
ROVGERTON al. Ante 316. - 

. Horne ver/. Hunter. 
Ras, r | 
Goods levied FF Refſpaſs. The defendant juſtified under proceſs in the 
2 hundred court againſt the plaintiff, upon a plaint 


facizs out of a there Jevied, and judgment againſt him, and the goods, 
hundred court for which the action was naw brought, levied in execution 
ef e te by Jevari.facias, and delivered to the plaintiff in the aftion 
plaintiff. . Vide thera, &c, The. plaintiff demurred. And the plea was 
ante 346. Cro. adjudged ill, becauſe the goods levied in execution were 
El. 504+ pl. 28. galiuered to the plaintiff in execution, which could not be. 


And therefore judgment for the plaintiff. 
Weſt ver. Weſt. 


Declaration, Lill. Ent. 51. 


A defendant HE plaintiff brought an action upon his caſe again 
— re the defendant, mayor of Banbury, for having made 


. a falſe return to a mandamus, &c. The defendant pleaded, 
tives a fat that he was not mayor at the time of the emanation of the 
ated in the writ. And upon motion concerning the waving of this 
R. acc. ante Plea, and pleading the general iſſue, Holt chief juſtice held, 
125. — that this plea amounted to the general iſſue, being ooly 3 
| 96k. 2 denial of a matter of ſact alledged in the declaration. And 
E. 14 5 a . . 
24 Ed, vol. 5, per cariam, if a man pleads the general ifſue, and that 1s 
r. 75. , not entered; he may wave it, and plead ſpecially within 
— — four days; and Sunday ſhall not be reckoned one of thc 
general ifſue at four days. But Sunday is reckoned one of the fifteen days 
2 l rs , upon the return of writs, Sc. 3 
it was pleaded, if it le not entered. 8. C. with ſome difference 3 Salk. 274. Holt 689. Vir? 
Wc g. I. B. R. 34, Kd, 211.,Str. 906. 1267, 1271, 1 Will, 177. 254+ 2 Will 2% 
Bl, 357+ 2 Cromipt. 4 Ed. 166. 


i Cheeſly verſ. Baily. 


S. C. Salk. 72. Com. 114. 


condition, of. op tions, that they. reſpectively ſhould — 
| Ry the award to be made by F. S. of, &c. and if they, (hou 
all conſent ta conſent to make that ſubmiſſion by rule of court, een 
have the fwb- to the late act of parliament 9 and 10, V. 3 . 107% g 
. — that then the bond ſhall be void, And now a motion 11 
iq evidence. of made, that this ſhould. be made a rule of court, upon 4 
» coplent that du of the executions of theſe bonds. But it was o 7 
y. Sir Bartholomew Shower, becauſe it was only paſce f 
e condition, arid his client would rather forfeit you 
nalty of the bond. And fir curiam, the ey 
a ſubwiſo0 
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Oe 2 ſubmiſſion a rule of court ought not to be a part of the Cura 

by condition, but only inſerted in the condition, by the late 8 
. But nevertheleſs Holt held that this was a plain evi- : 
dence of the conſent of the parties; and if it were not ſo, 
the condition would ſignify nothing; for no ſubſequent 
conſent afterwards would be ſufficient within the act. And 

the arule was made, that it ſhould be made a rule of court, 

aint ni, Sc. Upon which Shower urged, that the award was 

ods, made by the arbitrators partially. Whereupon day was 

tion given to hear both parties as to that, &c, 

tion 

was 

yere 


de. 
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Rex ver/. Inhabitantes Mile-end, 


If B. R. con- B V the act 30 Car. 2. c. 3. which prohibits the burying 
er - in linen, under the penalty of 5 J. the one moiety oi 
eee this is given to the informer, and the other moiety to the 
diene to it by poor of the pariſh. Mile- end is a hamlet of itſelf and has 
8 diſtinct officers, and a chapel of eaſe, but lies within the 
3s, * © pariſh of Stepney. The Jews have i burying place there in 
Blr after it has Afile-end, And the juſtices of peace in 36 Car, 2. made al 
_— order at theĩt ſeſſions, that the church-wardens of Mile ni 
or ſome time, go cans. f l 

it will not grant ſhould give account of their receipts of the buryings aril- 
an attachment ing within their precinct to, &c. to the end that there 
0 might be an equal diſtribution through the whole pariſd; 
it, which order being removed heretofore in the time of Charts 
II. jato the king's bench, was confirmed, and the church- 
wardens of Mile end accounted accordingly for ſome time. 

But the preſent church- wardens of Mile end not having 

accounted according to the ſaid order, Mr. Aaron mored 

laſt term for an a:tachment to be granted againſt them, fot 

not accounting according to the ſaid order, it being cos 

firmed in this court, and ſo a contempt of this courts 

And a rule was made to ſhew cauſe. And now the {iid 

rule was diſcharged, and an attachment denied, becaul 

application ought to be made to the juſtices for a new orcer, 

and that is the proper remedy, And the whole court dels 

| the order juſt and good, e 


delb 


time, 
aving 
noved 
n, fot 
con* 
court. 
e (aid 
cauſe 
ordet, 


t belt 


Selb 
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Selby verſ. Clarke. 


R. Broderick moved for a prohibition, to be direded A modus in con- 
to the ſpiritual court of to ſtay a ſuit there wr = 
zzainft the plaintiff for tithes of hay and lambs, fed, dropped of all the lambs 
and nouriſhed upon the plaintiff's land, &c. upon ſuggeſtion Topped in the. 
of 2 modus, that in conſideration that they uſed to pay the Sharged of Uthe 
tenth lamb of all the lambs dropped in their pariſh, they for lambs fed 
uſed to be diſcharged of the tithes of all lambs' there fed, Hage 
Cc. and as to the tithes of hay, it ſuggeſted a cuſtom with- Lambs are * 4 
in the pariſh, that if any pariſhioner fed his ſheep with his iure tithable in 
graſs until Fuze and Auguſt, that then he might mow the 8 55 
coarſe graſs, with which they fed their ſheep in the winter, dropped. D. acc. 
whereby the parſon had uberiores decimas of the ſheep, Sc. Bund. 139. 
And a rule was made, to ſhew cauſe wherefore, &c. And p..1.6.ticat 
now Mr. Cheſbyre againſt the prohibition urged, that this Law. Tithes zi. 
was a plain preſcription in non decimando, becaule nothing was 1. F vote 2: 
payable, if there were not ten lambs ; like the caſe of Del- 2 


man v. Barton, 1 Roll. Abr. 648. C. 4. 1 Mad. 229. ten lambsno 
tiche js payable. 
Semb. ace. Bunb 


But Mr. Brederick e contra yrged, that this was a good 139. Vide 
modus, becauſe by the canon (a) law diſtribution ought to be Cunn- wes 
made of the tithes of lambs, at the places where the ſheep 5n5 39% 
had been all the year; and therefore the parſon not having any pariſhioner 
right to every tenth lamb, becauſe ſome of them might be be 
but newly bought, the plaintiff paying every tenth lamb, is galt cl 
might well in conſideration thereof preſcribe to be diſ- June and Au- 
charged of the lambs there fed. And he cited 1 Noll. Ar, — OTE 22 
ba. c. 1. 649. pl. 7. But per Holt chief juſtice, the tenth — 1 El 
lamb is due to the parſon by common right,” And though tithe for ite is 
they may make diſtribution in the eccleſiaſtical courts, that g percha 
s only among the parſons themſelves, but does not concern =” 
the proprietor of the land, who ought to pay the tenth lamb 
tothe parſon by the common law; and therefore this cuſ- 
jom cannot be eſteemed by this court as beneficial to the 
* and conſequently it is no ground for a prohibition, 

ut this caſe differs from the caſe cited by Cheſbyre, becauſe 
wool is ſeverable, and every part of it tithable, and the par- 

on may have the tenth ounce, or part of an ounce, but 
lambs are intire, But this is not a preſcription in non dec i- 
ande, becauſe under the tenth tithe is not due. And 


43 wah this is not a modus in non decimando, but no modus 
at | | 


2. As to the modus for the hay, Cheſbyre urged, that it 
Wis a plain nen decrmando. And for that he cited 1 Kall. 
. 650. pl. 13. Cre. Jac. 47. Moor, 683. And the court 
beld it to be 2a void cuſtom, and therefore the rule was dit> 
Charged, | x 

(a) Vide Burn's Ecclefiaſtical Law. Tithes xi. 12. Ed, vol, 2 p. 426. 
8 88 Xx 3 Parker 
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1. tr. Hil. 12 x4; . Paiker ver /. Atfield. 


Will -B. R, 
n | $. C. but incore iy reported, 12 Mod, 537. 


In an action T H E plaintiff brought an action of debt againſt the de- 
— i fendant'as executor to J. S. upon a bond of the ſaid 
2 judgment we. J. 8. Tbe defendant pleaded in bar a judgment for 100 
covered-ageinft recovered againſt the ſaid J. S. by F. * in his life- time, 
——— wp t and that he hath not aſſets above 5 I. which he detains erg, 
date and the  atisfafionem” bf the ſaid judgment. The plaintiff replies, 
plaintit replies 1 would have received 12 /, in full ſatis faction of 
oat the perſon the ſaid judgment, and that the defendant refuſed to pay i, 
the judgment but kreps the judgment on foot by fraud, to defraud the 
322 — _ plaintiffy,&;, The defendant rejoined, that he bad not af- 
and chat it i, ſets, but to the value of 57, Upon which the plaintiff de- 
kept on foot by Murred; And Mr. ſerjeant Carthew for the plaintiff argued, 
_ 5,05, that the rejoinder was ill; becauſe the defendant ought to 
Fefendant bas have traverſed the fraud. For the plaintiff is not concluded 
not aſſets be- by his allegation of aſſets but to 5 l. but by the plea of the 
vnd 51. 1s bad. judgment he admits that he has * to the value of 1000 


the fraud not being traverſed. 
1 eur $15 LILTIE art 


Acberh e contra for the defendant ſaid, that this plea cid 
not admit aſſets ſor 100 J. becauſe if the defendant had not 
any aſſets, yet he ought to have pleaded this judgment, and 
not to have left the judgment to go by default againſt bim. 
For in ſuch caſe if aſſets afterwards ſhould come to the 
hands of the executor defendant, no advantage could have 
been taken of that) udg nent not being pleaded, and fo be 
would be liable to be ſaid judgment, and to the plaintif 
alſo, whereas perhaps he might not have aſſets to ſatisfy either 
of them. ¶ See the caſe of Rock v. Layton before, 589.] But 
per curiam, judgment ought to be given for the plaintiff. Fot 
though it be true, that the defendant ought to plead the 
judgment, yet he ought alſo to plead truly, how much is duc 
upon it, and that he hath not aſſets to ſatisfy, And in this 
caſe not having pleaded truly in his plea, he ought to bare 
traverſed the fraud alleged in the replication. For now by 
pleading over, he has admitted that it was kept on foot l 
fraud, For the allegation, that he has no more that 54 
aſſets, does not conclude the plaintiff, but his ne 
ought to be anſwered; In this caſe'if the defendant 
joined iſſue upon the fraud, if it had appeared upon the trial, 
(#) 8. P. Salk, that the defendant had not aſſets to pay the 124. he (0) 
ok would not have been charged, but b direction would have 
had a verdict for him. And per Holt chief juſtice, if the 
are three judgments againſt the teſtator, each one for 20 
the executor bas ae but to the value of20 l if be pier 
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theſe three judgments, and one of them is ill pleaded, or upon Finn 
iſſue joined one of them is found againſt the executor (though ,_.". 

in fact perhaps he has but 20 J. which will not be ſufficient Þ 
to ſatisfy the other two judgments of 201.) yet by pleading 
the three, it (a) is an implicit conſeſſion of 1 * more than (a) &. P. Salk, 
the two judgments; and therefore in ſuch caſes judgment gut. og 8 
ſhall be againſt him for the value of the ſaid judgments. de 2 Saund.gg. 
Which Gould juſtice agreed. But (per Halt) if the execu- Com. 206. 

tor pleads three judgments, e. and the plaintiff takes judg- CR — 
ment to have execution when aſſets happen farther than what er. 2 D. g. ad. 
will ſatisfy the three judgmetits, the executor at the ſame Ed. vol. Sa 
time having but 201. and afterwards 40 J aſſets come in to 

the executor ; the executor ſhall not be liable, until more 

aſſets happen, becauſe the plaintiff did not take judgment to 

have execution of aſſets generally when they ſhquld happen, 

but of aſſets over what would ſatisfy the judgments, But 

the mare ſafe and juſt way for an execytor, is to plead 

truly, how much is really due upon a judgment. And Hole 

cited Paſch. 23 Car. a. B. R. Rat. 339. Walpole v. Pri- 

daux, in point. Judgment was given for the plaintiff. Gould 

juſtice cited V. Jan. gt. Veal v. Gateſdon, as à caſe in 

paint, and which had been always approved. 


Almanſon verſ. Davila. 
? | 1 4: 4 8. ©. com. 94. | 1 i 
PON'a, motion in this caſe Holl chief juſtice ſaid, vide » Wig 
| that he had known it held by the court, that where ages * 
the plainti was nonſuit for (a) waut of a declaration, and | — 
ilterwards brought another action for the ſame cauſe, that he 
ſhould have but common bail to the ſaid action. x 
(4) According to the zeyort in Com. 94, there was a nonſuig in this cafe for 2 fault in the des 
Fog: Ait $5. « Wü e 


MWeeks verſ. Peach. 
EPLEVIN. Avowry thereupon. And a ſpecial, Vide ante, 668 
demurrer to the avowry. Motion was made at the 
6 bar, to have leave to amend,.Jeci- inſtead of locus in quo, 
. there being two places in the declaration. And a rule 
za made, to. ſhew cauſe, &c. And Sir Bartholomew Shower 
wed cauſe, that they demurred for this reaſon, and that 
uch amendment cannot be made after demurrer, without 
"lent, and he would not aſſent. Cur accord. And the 
"ule was diſetarged (a). wk pt erm tek | 
(6) Soch amendments are now made every day on payment of coſts.” Net to the rbird editions 


1 i 


, , P 1 1 . 80 
. . 1 v 0 190 
, 8 pa : e 
4 —_ „ ” XX , * ” ab . . . May 
#7; 4. 8. 44 ' 6s 4 
oy 1 ; 
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En a. May vert King. 


NU 8. c. more at large, but with ſome difference, 12 Med, 53 
A ples to an Jun eg for 50 . The defendant pleaded, 


bi af- . : ; 
- iche che # that the plaintiff and he came to an account, and chat 


— 2 the plaintiff was found in arrear 5 5. and that then it was 

dxrecd to de galt agreed between them, that the one ſhould be quit againſt 

one again rhe the other, except the 5s. The defendant demurred. And 

| . exception was taken to this, that jt amounted to the general 

amounts to the iſſpe, Againſt which Carthew ſerjeant for the defendant 

ral iſſue. ' Cited 1 Mod. 205. 2 Med. 43 as a caſe in point, that ſuch 

ide Burr, 9, plex is good. And at another day Str Bartholomew Shower 

for the defendant ſaid, that this was but form, and therefore 

good upon a general demurrer, it not being ſhewn for cauſe, 

e cited 21 2. a c. 17. 30. 900. Cro, Jac. 130. Raf, 

Entr. 429. 10 Co. 88. There are ſeveral things which 

may either be pleaded ſpecially, or given in evidence upon 

the general iſſue, as a releaſe, &c, ur per Holt this ought 

not to be pleaded ſpecially, but amounts to the general iſſue, 

and fnight have been given in evidente upon it. But at an- 

other day the plea was wavyd hy conſent, and the defendant 
pleaded to ifue, LE A 


bor, Mich 8 The Preſident and 2 of Phyſicians verſ 
8 dalmog. | 
a9. HE plaintiffs by the name of the prefident and col- 
— Aa lege or commonalty, &e. brought an action of debt 
porgrien no: Againſt the deſendant for 54 per month, for (e) baing 
KRG og practiſed phyſic without licence. Upon 'demurrer to the 
—— e Jeclatation Mr. Montague for the defegdatit argued, 1. That 
by another, S. this action could hot be brought as here, but” ought to be 
C. Salk. 451. 3 brought in the name of the preſident alone, or of the col- 
aſt e lege alone; the words of the charter 6f Horry VIII. of in- 


o jd . ; 20 
24 2976. corporation þeing, quod ipſi per nomina pracſſurntis — fr 
S, per 


-Acc.aMte,153, rommunitatis, &c. might ſue and be ſued, which words, 


Ce (ales yomina, in the plural number, and not nomen, ſhew that they 


if repugnant tu are two diſtin names. Beſides, that preũdent and 
pony ue. college are diſtinct; for by 32 H. 8. c, 40. the prehdenj 
cs of tne bollage, Ne. ſheweth, Sr. 1 Mar. 2. . 9. ends 
poit.$19. D. ace. that When dhe preſident of the college; &c: ſhall ſearch, &. 


Gild. ©. 3: 131 Phe charter'df 'Elfzabethy which gives power to have a body, 
penal qtute,itis re to anatomise grants to the prefident-collegit froe com- 
ſufficiem to de- numitatit ; whereas if they had been incorporate with him, 
ſcribe theaffence -_ 8 „ „ t ar e a 

in tue words in it oughe to have been &o!le 70 "SY 46, 

which the ſtatute deferiber it. A miniwhs nfs 79 a Natute need tike no —— of a ſubſe- 
quent one which exge + garde ular caſes from ite proyiſions. Vive ante, 179. and the caſes ther? 
cited, A perſon to —— a ſtatute gives a certain penalty may m. intain an action of debt for ity 
though the action is not in terms given him by the ſtatute. In actions by bill no objeQion can be 
takeg demi ta the memorandum at the top of the iſſug. Such memorandum is amenc 
ablk. Where part of a penalty is given to the king, and part to another perſon, ſuch perſon 9% 
in an-aQion for it tate that he ſues ** as well for the king as bhimſelf.“ If a ſtatute prohibits from 
coing certain acts, all perſon not licenſed under the ſeal of the head or body of a corporat on 0 
is ſofficient for the aſſignment of a breach to alleye that 2 aid the aQs without a licence * 


ver the ſea) of the NN body of the p Vide the in 684, , 
9 8 5 (95 (a) Vide A N Le. 5. fo. N. N. 28 Ati 


againſt the defendant. fo 


» 


* 
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Againſt which it was argued for the plaintiffs by Mr. Prefidene Se. of 
Cheers that they being —— the wry "le TPO K 
preſident and college or commonalty, and having capacity S$arxoy, 
given them to purchaſe by the ſaid name; in conſequence 
bx it gives thom power to be ſued, and to ſue by the ſaid name, 

12 For where a corporation is created, with. ability to pur- 
ink; chaſe, they ſhall tave power to ſue as incident, 10 Co. 30, 
. 1 Roll: Abr. 513. Then the fubſequent clauſe which 
follows, Ec. is not reſtrictive, but only additional, and 
ant will not take away the right, to ſue by the name of the cor- 
poration. 11 Hen. 7. 28. "Ficzh.' brief 485. 5 Edw. 4 
o 20: 16 Hen. 7. 1. 29 Hen. 6. 4. 44 Edw, 3.6.65, 13 
"= Hen. 7. 14. agreed, that the action might be brought 
15 by the preſident alone, or by him and the college or com- 
1 monalty, as here ; but there is no precedent of an action 
ich bought hy the college And the whole court held the action 
ah ell drought here. And per Hott chief juſtice; if it had 
ght deen a new caſe, he ſhould have been of opinion, that the 
ur; WY „bon could not be brought in the name of the prefident 
only, but by the reaſon of the law they all ought to joi 
becauſe they are made a body aggregate of a preſident an 
commonalty and have power to purehaſe, and it is proper for 


＋ them to bring actions in the name of the head and body, 
. eſpecially the penalty here being given to the preſident and 
1 college; but it has obtained, to * it in the name of 
bt the preſident alone. C. Car. 256. But the manner here 


is more proper. And the reſolutions in Cro. &c, are 


2 ſounded upon a miſtake, for the word nomina in the ſaid 
N. chuſe means only that they are ſeveral words, though as 
be 4 name- of corporation they are but one; and the word et 
* u omitted, 'which is in the name of the corporation. Cote 


hays in Suttonis hoſpital caſe, ro G. 29. b. that a cotpo · 
ntion muſt have 4 name, which is true; but that (a) ought (4)s, p. 3 Salk. 


4 to be underſtood, either by patent of incorporation, or 102. Holt 271. 
2 wiſing from the nature of the thing ; as if che king-ſhould 
20 ncorporate the inhabitants of Dale, and give them per 


to ele & 2 mayor; though no name of corporation be men- 
honed in the patent; yet their name ought to be, mayor 
and commonalty or Mayor and burgeſſes. The corpora · 
tion of the town of Norwich have been, ever ſince the time 
of Henry IV. known by the name of the mayor, ſheriffs and 
flommonalty, the patent having deſtroycd the four bailiffs 
that they had before, and erected this new corporation of 
mor and ſheriffs,” and yet no ſuch name is given them 
by the laid charter, 0 26 4 ah 


A* 2. A ſecond exception was, that it was ſaid in the de- 
mi liration, that the defendant by che ſpace of ſo many months 
_ (le 1 billee, ſcilicet the twenty- third of Auęi 

„eee phylick, c. which was impaibble 4 but it ought- 
0 4 «3 WE, g ' te 


7 
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Preſident Ac. of to have been, from the twenty-third, c. To which it 


PuvsieiaAxs 
Vo 
$ALMON- 


made ſuch. by the act, ig the. exerciſing pbyſick, and it is 


Tris. Term 13 Will. 3. 


was anſwered, and agreed by the court, that the words, 
twenty-thizd of Auguſt, coming in after a ſcilicet, if they 
were repugnant. to that which went before, ſhould be re- 
jected, and, then the declaration would be good for ſo-many 


months ante exhibitipnem billar. of t 
3. A third exception was, that the declaration was ill, 5 
becauſe it ſays, that the-doſendant ærercuit et adbuc exercet, 9 
which, is too general; for it ought to have ſpecified, in one 
what he-exerciſed\ phyſick, to the end that the: court might 7 
judge whether he exerciſed phyſick or not. Farther, that mec 
34 & 35 Hen. 8. cap, 8. gives power to particular perſons, out 
as. perſons having knowledge of the nature of herbs, to and 
rad ile. ſome. ſorts, of, phyſick, via. ta adminiſter drinks of t 

ſor the ſtone, &c. without incurring any penalty; and per- held 


haps the, defendant practiſed within the ſaid act, and then 
he will be exempt from any penalty of 5. er month. Be- 
ſides, that the jury cannot, be proper judges af what is 
actiſing phyſick ; nor can the defendant-know what de- 
ce to make. to a charge ſo general. And in Roft, Eur. 
l ſhewn in what, e. To which it was anſweied 
the plaintiffs, and agreed by the court, that the offence, 


9 


* 


ſufficient to lay it in the words of the act. As in an in- 
dict ment upon 5 Kl. c. 4, it is ſuthoient, to ſay that the de- 
ſendant exercuit ſuch, a trade, without ſhewing what pecu- 
liar act he did. And-the-generslity of the charge is na 1 U 
inconvenience to the defendant, becauſe the proof imincum- 
bent upon the plaintiffs, And if there is any thing con · 
tained in another act fat the benefit, of the defendant, be not þ 
ought to plead it; or, he may give! it in evidence upon 1 Wor 


1 pleaded. . | te 
Luis pleaded, . 


being given by the ſtatute, but an inſormation at: the ſuit of i dt 
the King, Dobt is given by 25 Car. 20 f. 25 far the: pen a goo 
ies for not having taken. the oaths, and uſually in all penal nale 
ſtatutes, To which it was janſwered; that where a certun and a 
penalty is given by a ſtatute; the- perſon to whom, C. dot a 
ſhall have debt by conſtruQion of: Jaw; And!tbe caſe upon the 2 
2 3 Edu. bc. 13. of tithes.is a ſtronget caſe, the webt k 1 
value ſounding in damages, and not being given in cet 1 
tain, to a0 / perſon by the words of the, ſtatute. And de xrel 
caſe in Cro. Car. 256. is as the preſent caſe is. Which vi pre 
agreed by the court. But Holt chief juſtice ſaid, that the It is 
caſe, of deht for: tithes: upom the. ftatute-of Bauurd VI. 155 
at firſk,a ſtrain, becauſe it gaye an vRion of debt, where®? ge 


rather have had an action upon' the: ſtatute. 


the ſtatute gave but treble damages but the part) 


. ey 


4 


' 


Trin. Term 13 Will. 3, 683 


5. A fifth exception was, that the action was brought Prefident &e. of 
Hil. 5 Will. & Mar. the entry Mich. 8. which was two weten, 
after the death of the Queen; and the memorandum Saidon. 
was, that they proſecute for the King and the late Queen. | 
But to that Holt chief juſtice anſwered, that it was no part 
of the declaration, and might be amended. 9 
6. A ſixth exception was, that this action ought not to 
be brought tam quam, no action being given to the King. 
Sed non allocatur. For per curiam, the precedents are the 
one way and the other, 
7. The ſeventh exception was, that the charter confir- 
ned by the act is, that no perſon ſhall. practiſe, &c. with- 
out licence under the ſeal of the prefident (a) or college; 
and the averment is, that he had no licence under the ſeal 
of the preſident and college; which is à variance, But 
beld well enough, And judgment was given for the plain- 
ul % S. W. 2 
(s) The word uſed in the charter * to Ruff head was and. Vide 14 & 15. H. . 
c. 5+ ſ. 1. p. 13, | 


Between the Pariſhes of Caiſter and Eccles. 
$, C. Salk, 68, : 


PON orders removed by certiorari, the caſe was: a, apprentice 
thus: A poor child was bound M to a man who is affigned 
it Caifter, He afligned him to B. who lived at Eccles; and Py 355m gain 
there he completed the ſervice of the reſidue of his appren- the I 
ticelhip, And the queſtion was, whether the child ſhould which be ſerves 
not be ſettled at Eccles, where his ſecond maſter lived, to a}. <1 etl 
mom he was aſſigned? And the juſtices at the ſeſſions held sued, R. acc, 
tht he ſhould not, becauſe the (a) apprentice is not aſ- *: Will. g6. 
enable. But per Hal chief juſtice, though that be true, ade neal ber 
et the firſt maſter might aflign his apprentice ; and though ed. vol. 4. p. 
Wat would not paſs his intereſt in the apprentice, yet it is 11e. — wh pa 
i good contract, that the apprentice ſhould ſerve the ſecond — 4. 2 
walter Sting, the time, though the words are only grant p. 377. 
ud aflign; like the caſe of aſſigning a bond, though it be | 
wt aſſignable in point of intereſt, yet it is a covenant, that 
de allgnee ſhall receive the money to his own uſe. To 
tte ſame 1 is the caſe of Deering v. Farringdon, 26 
ur, 2. 3 Keb. 304. So here this aligament is a good 
igreement between the firſt and the ſecond maſter, that the 
'prentice ſhould ſerve the time with the ſecond. And ſo 
ou ſervice as apprentice, and. ſo. makes a good ſetile - 


Note, that the binding in the apprenticeſhip was in 
86, the aflignment in 1688, before 3 & 4 Will. & Mar. 


' (6) Vide Burn's Juſtice Apprentice X. 14th Ed. Vol. 1. p. 74 
_ y E 9. II. 
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\ Darwen the . 1 r. but the chief juſtice did not rd the time, in de. 
1 livering the reſolution of the WR ens 


F 


. | ors 
been ” Blackborough' ver/. «nk 
. 8. E. $alk 38. nearly verbatim 1 p. Wms. 47. M/ at large. 12 Mod. 675, 
htntatfration Jy fwbency Bentley. being poſſeſſed of a conſiderable per- 
committed to a ſonal eſtate, died inteſtate leaving: his grandmother 
mag: 5 pov and an aunt his next of : kindred.” - The ſpiritual court 


eauſs voids but granted adminiſtration to the grandmother, - Upon which 
on! . u motion was made ſor a manddmus to be directed to the 
I. 3 ſaid ; ſpirityal court, to command them to grant admini- 
x8. d. Cro. El. ſtration to the aunt, as more near of kindred than the 
(459) pl. 6 grandmother. And this caſe was ſeveral times ſtirred at 
pl. 5a Ang the bar by Mr. Brederick and ſerjeant Darnall for the man- 
a mandartivs damut, -and 'by Sit Bartholomew Shower and Mr. Cheſhire 
hoe 2 4 contra, And it was argued for the mandamws, that the 
ie denon ob it unt is more near of. kindred than the grandmother, and 
to the tight pet- therefore the ſpiritual court has no authority to grant ad- 
— 4 miniſtration to the grandmother, being contrary to the 
ſoir in the pi. ſtatute of 21. H. g. c. 5. J 3. That the ordinary hav- 
ritual 5 for ing tanted adminiſtration wrongfully, he ought to refiify 
— n at this could not haye been queſtioned before 41 
miſhon. 8. C. &£dw. 3. c. 11. becauſe. until the faid time the adminiſtta- 
Com. g. tor wis but a ſeryant of tne. ordinary; but now by the ſaid 
14 nearer of kin ſtatute the ordinary is oblized to commit adminiſtration to 
to her gfand- the neareſt and moſt lawful. friends of the deceaſed. The 
* 21 H. f. r. f. gives him election, to ſuch of the neareſt in 
. e , equal degree as he will. But if "the 'neareſt of kindred ax 
25): f. a, Holt the timè of the death pf the inte ſtate be diſabled by attain- 

1 9 55 der, Ce, and afterwafds the faid diſability is removed, the 


W 454 rec. ordinary ought to or nt adminiftration ro him; but if he 
| initratio 


Chan. 527+... has granted adm before, pending the diſability, 
| 126. Abe 4 it i6-mide queſtfon, it 1 8 371. Gf, v. Bal if the 


mitifttatore.”. 2dmitiiſtration ought not to be tepealed, before it be grant- 
E. el. . 4h ell im the faid caſe to ſuch next of kin, becauſe an intereſt 
Re is veſted. But the difference is, where adminiſtration ig 
16. committed to the next of kin, and where to a ſtranger. 
we In the latter eaſe a nem adminiſtration ought to be granted 
without repeal of the former, and the very act of the new 

grant will be à repeal. 1 * 303. Ow. 50. Ort 

Eliz. 460; derauſe the ordinary Bas never well execute 

his authority. And therefore, though in Packman's caſe 

6 Co: 18. F. it was done upon citation, yet it does not 

follow, that it might not have been done without It; of 

- Which opiaion is Pophant, 1 C. El 460. And if the 

ordinary .qught to do it without citation, the king $ 

bench will grant a maniamus, to command him to do 1, 

vnd the rather inte he has proceeded contrary to the ſtatute. 

- Beſides that the. prandamus does not confine him f0 

dp is in any particular manner 3 thergfore they * 


— 


TSFFTFERP FTT 


— 
1 


25 


les 
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k by citation, if that be more proper. Farther, admi- Bracxno- 
nitration may be granted in vacation time; before applica- 905% 
tion can be made here for a mandamus. But after great con- Days: 
ſderation a mandamus was denied by the whole court, And 
fer Holt chief juſtice, in vacation time one may reſort to the 
chancery, and upon ſuggeſtion that the ſpiritual court pro- 
ceeds to grant adminiſtration to a wrong perſon, may have 
z probibition iſſuing from thence returnable in the king's 
bench or common pleas, The authorities cited are grounds 
ed upon a reaſon that is not law at this day; for now the 
adminiſtrator is not a ſervaut to the ordinary, but has a fix- 
& intereſt, as well as an executor who is appointed by the 
party hicaſelf. Though the ordinary is reſtrained by the 
fatute 21 H. 8. c. 8 7 grant adminiſtration to the next of 
kin, yet he is not ſo far reſtrained, as to make a nullity of 
the adminiſtration, if it be committed contrary to the direc- 
tion of the act; for if it were void, all diſpoſitions of the 
8 of the inteſtate, pending the adminiſtration, and be- 

re it was repealed, would be void; and after it was repeal - 
ed, the ſecond adminiſtrator might have trover for the goods, 
which cannot be. If adminiſtration be committed to a credi- 
tor, and afterwards repealed at the ſuit of the next of kin, 
the creditor ſhall retain againſt the rightful adminiſtrator, 
and all (a) diſpoſitions of the goods, &c. pending the cita- () R. ace. 6 
tion ſhall be good. And it is not like the caſe of a grant of — _ _ 
miniſtration by the biſhop of an inferior dioceſe, where Moor, 396. pl 
the inteſtate had Jona motabilia in diverſis divceſis 5 for (5) 1 
there ſuch adminiſtration is abſolutely void, but here there (5.5. Moor, 
nuſt be a citation to repeal the letters of adminiſtration. 145. pl. 288. D. 
lt would be a good return to à mandamut, that adminiſtra- vc 5 Co. 30.8. 
tion is already committed, and there is not any lis pendens. 


lle ſaid, that he would not ſay that he would grant a manda- 
| tus, if there was a Citation depending; but doubtleſs before 


that, the motion is too ſoon made. In the caſe of Bir George 
Sondzs, adminiſtration was granted to the brother, and he 
tontinued adn:iniſtrator for ſome time; then one pretended 
to be the wife of the inteſtate, and commenced a ſuit in the 
ritual court to repeal the adminiſtration committed to the 
r, becauſe it ought 'to be committed to the wife ; and 
ite brother moved in the king's bench for a prohibition, be- 
tauſe the ordinary had power to () grant adminiſtration ei- () Vide 21 K. 
ther to the wife, or to the next of kin; and it was held, that * © 5: 4. 7 
de ſhould not repeal the adminiſtration committed to the 
» becauſe the ordinary had executed his authority. 
UE was a Caſe between Duncemb and Aſaſon, where 2 
covert died inteſtate, leaving debts due to her, which the 
law would not give to her huſband, and adminiſtration was 
Fanted to her next of kin, and the huſband ſued in the ſpi- 
tual court, to repeat that adminiſtration; and a prohibi- 
uon was granted, and a declaration made upon it; and the 
Jltion was, whether the huſband could repeal that admi- 
6 nitration 


% 
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Bracrzo» niſtration? And it as held, that he (a) could; but againſt 
en that the egſe of Sir George Sandys was cited z but it was held, 
Davis. that it did not affe@ the ſaid caſe, -becauſe the huſband had 
(«)-Vide Com. an original right by 31 Ed. 3. c. 11. and was not within 21 
— 5. and the ordinary has no eſection in the caſe of 
be "a p- 261. the hufbarid, This caſe was in the common pleas in the 


A\ 
Car. 2. c. 3. gimme Y/ chief juſtice, | 
125 La 4. Ly bela, thu — grandmother was as near as the pn 
aunt; 00 in this caſe in —__ of 1 11 NN — Y 
di t, and the ſame medium to viz, the father, 
118 — — * ſay, Fele, (b) et harres, Ty foror et haeres, mn 
|. Com. 226. which was the grand reaſon in the caſe of Collinguood v. wh 
Co. Litt. 8, 2. Pn Prin: 412. 1 Sid, 10 3. 1 Lev. 59. And the grand- o 
23th. Ed. n. 2, 5 113. | cauſe th f th 
| mother ſeems to have the advantage, becauſe ſhe s of the he 
SE ͤ ˙ ens pert done i « 
ns the mumdamus was dehied. | Fir B : * 
S$howty cited u caſe between Burton and Sharp, the laſt Tri- the 
nity term, where an adminiſtration was ſued to be granted "Y 
to the great grandmother; and the àunt moved = 1 By 
bition'in the common pleas, to ſtay the ſuit in t e ſpiritu by 
court, and it was denied. | | ; 1 1 te 
* 5 9 , 12 5 0 We | one 
— 2 85 Lancaſhire ver /. Killingworth. hal 
— ad. Sy... | HS 
Where covenan i intiff di tha 0 
airs) — 13 — the plaintiff, upon 154 
2 days notice to be given to him, to accept at any time — 
rr 1000 “l of the joint ſtock of the Hud- — 
den 
debe, e Jen s "Ay — 3 _— wh the plaintif 200d J. and has 
Fr upon the trans | | / ou 
vo outer the plaintiff avers, that upon the ſecond acre 2 N. 
dicht nen he left notice in writing at the teſtator's . 5 
— — he him, the fourth of November following (w 3 the 10001. eith 
e ee TEC þ 
Aud perform. Rock z and that the plaintiff was ready -\ arty” br we 
— the act. offered to transfer the ſtock, but that the te _ defend- otde 
R. acc. * come to accept it ; nor hath the laid MO en the conc 
259: * R.cone, ant paid to the plaintiff the 2000 1. Upon dem . fies 
. dy declaration, and argument at the bar two or three kof 
— ion ill, and that judgment 
And may,infift the whole court held the declaration ill, an Fi ave the but 
ack Me were ought to be given for the defendant. And = 4 * "i 
- have upon ſuch. reaſons of it. He ſaidy that though the 1 me An 
dec. Bous. 658. able upon the transfer, yet if a legal tender had 6 
Ge. K. comm. by the plaintiff, be would have been 'as well 2 — 5 Ger 
ante, 449 "20001; as if he had made an actual transfer. Bu won 
A d 2 5 . ] tender; 
amount to»  tenider bew in the declaration'is'no _ =» £0 tar 
performance, unleſs it js actually reje@ed, 8. C. Salk. 623. or vnleſs it it t tends 


N C. Selk. 623. K 
l d the to whom it is to de made does not attend. 8. whom i 
— pt oh 2 tender at a particular place, and a yon-attendarce by — party *could pro 
Sevigny reno ů gy ret 8 tender 
= been made, 8. C. Salk. 623. D, acc. 5 C ä | 
TOI Et («) Vide® & W. 3. c. 20. ſ. 34. 
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The plaintiff ſays, that be was ready at the time and Baxcarmar 
place, and offered to transfer; but the defendant's teſtator , 
did not accept it. Now if the defendant's teftator had been WORTH. 
there, the plaintiff ſnould have averred a refuſal, as well as Tender pleaded, 
z tender, 16 Kd. 3. c. 31. 17 Ed. 3. 11 Sid. 13. Ball v. 

Prake, aided by à verdict. 2 Saund. 350. Peters v. Opie. 

Averment of a tender, without averment of refuſal, vr 

that. it was hindered by the defendant, held ill; but aided by 

verdict. 2 Vent. 109. The other way of pleading a tender 

is (where there are time and place for the doing of it), that 

he came and offered to do, t. but the other did not come 

to receive, &c. Tu. 38. Hughes's caſe, But in this laſt caſe, 

where the party to whom the act was to be done did not 

come at the time and place appointed, the other ought to 

bew, that he came at the laſt time of the day, which (a) ( —_y Co. 
time of day the law has appointed for the doing the act, — 
and therefore if he came before, he ought to continue there C. 51. 2d. Ed. 
the laſt time; which ought to be ſhewn in pleading, which l. 5 P. 45. 
is not done here. 5 Co. 114. Hade's caſe. 2 O. 423. 

But in pleading of tender and refuſal, any (5) time of the 2 — 2 
day is ſufficient. It has been a queſtion heretofore, where 28 
tender has been pleaded in the abſence of the party, whether 

one ought not to aver, that no perſon came, &c, on his be- 

half, as well as one ought to aver, that he did not come K 
himſelf, &c. and it was pleaded without ſuch averment, 

ind a queſtion made of it, but held well enough. Cre, El. 

154- Li 38. becauſe it ſhall not be intended, if he did 

not come himſelf, that any came on his part; and if any 

did come on his part, he ought to ſhew it of his fide in 

pleading. The reaſon of all which is, becauſe when a man 

has agreed to do a thing, he ought to uſe his utmoſt endea- 


wurs to do it; and if it be not done, he ought to ſhew why 


It was not done. Now here the plaintiff ſays that he offered 
w do it; why then was it not done? He ought to ſhew, 
either that the teftator refuſed, or that he did not come to 
the place where, fc. at the laſt time, when it was appointed 
by the law. And this is agreeable to the reaſon of the law in 
ther caſes, 8 Co. 92. Francis's caſe. A. is bound in a bond, 
wnditioned to infeoff J. S. the obligee diſſeiſes A. this is no 
lia tothe bond. becauſe he might have entered, and made the 
ment, and the obligor is bound to do all that he can; 
ut it would have been a good plea, that the obligee held 
lim out by force, ſo that he could not enter, 3 Cro. 694. 
ird u. Andrews. Intr. Paſch. 41 El. Rot. 351. a cale 
Ry remarkable to this purpoſe. And Hab. 77. Auftenv. 
a, where the confideration of a promile was, to be 
nd in bond, &c. he was bound to fix the ſeal upon the 
”ar, and deliver it as his act and deed, to make a ſufficient 
+ The law requires, that every one do all that he 
8 to intitle himſelf to an action, or to excuſe himſelf from 


4 Objection. 
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Laxeartiit Objection. In theſe caſes of transfer of ſtocks made in 15 
Kitzing, the company's books; 8 at certain hours, as in! 
woars, from ſeven to twelve, or from three to ſeven: and therefore wi 
61 it would-be, vainy to aver attendante at the laſt hour of the 201 
day, when at the ſaid time a transfer. could not be made, 
And this objection was made in the caſe of Shales v. Seig- 

norett. Ante, 440. 
Anſwer. The law appoints the laft time of the day ſuffi- 
cient for the doing the thing in; but if there is ſuch parti. 
eular uſage, that ought to be averred; otherwiſe the court 
cannot. take notice of it; as fot the purpoſe, that they ne- 
yer ſtay at the office after fix o clock; and then they ought 
to ſhew that they were there the laſt time allowed by the 
uſage, and tendered, and that would be good. But in this 
. Caſe, ſor the reaſons: aforeſaid, the declaration is ill, and 
. therefore judgment ought to be given for the defendant 

and ſo it was. 


Lacy verſ. Kinaſton. 
> _ © on S, C. Salk. 575. 12 Mods 548, 


A contra de- CL NT btought by the plaintiff, as admiai 
ſtratrix of 


—— oi cy. The plaintiff declared upon an in- 


zoint and ſeveral denture bearing date the firſt of May 1676, made between 
contractor, is Thing Killigrew and the defendant, and others, of the one 


defeaſanced 3+ part, and the inteſtate of the other part, reciting, that 


Mod.4rs. Holt, certain articles had been made before between the ſame 
_ acc. > Parties; and it was thereby agreed, that they ſhould ceaſe 
28 Via. — and become void from thenceforth; and thereupon they 
4. and ſee the jointly and ſeverally covenanted with the plaintiff's inteſ- 


— —— tate, that if he ſhould have a deſire to deſiſt from acting, 


from a ma * and of ſuch his intention ſhould give notice by three months 
with whom ma- to the company, that he ſhould be paid 6s. and 3 d. per day 
— ugg for his life; and that after his death 100 J. ſhould be paid 
joint and ſeveral Within three months to his executors 4 but if he died before 
_ tin he ſhould give notice, that then 100 J. ſhould be paid to his 
— ef executors within fix months: that" the inteſtate. continues 
contract, itis an actor until his death, and becauſe the 1004. was not paid 
_ 1 59a within the fix months after his death, the action was 

258. dat. 478. brought. The defendant craved oyer of the deed, and upon 


N. acc. ante, x ied ſevetal agreements were ſhewn ; and the defendant his ce 
413, and fee the pfeaded that after the ſealing and delivery of the deed io ile 2. 
Caſes there cited. ve * : | | indentatt 0 
A undertaking declaration, vis. the firſt of May 1676, another inde lat, 
and wids made between Kalligrew the inteſtate and others, den 
is 5.0.4 Sa, Ofie part, and the defendant of the-other, in which ite 
v9s. . Hole 158. there is the ſame recital, aud the ſame articles and covenaniy Keeoun 
42 415. "Th. 151 * fy 42 1 

B, c K. e 6e, t- Sh fer ab enfes hate cd Fee 
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is in the deed in the declaration; but that upon which he 
inſiſted, was a covenant by Killigrew and the inteſtate, Cc. 
with the defendant, jointly and ſeverally, that if the defend- 
znt ſhould have a deſire to quit acting, and ſhould give no- 
tice, &c.. that he ſhould receive, &c. as in the covenant to 
the inteſtate, and this farther covenant, which is alſo in the 
inteſtate s indenture ſhewn in the declaration, that if the 
leſendant ſhould give three months notice of his intention 
to quit acting. or ſhould die, that then he ſhould be free 
d diſcharged from all debts and ſums of money, contract- 
ed, borrowed, or took up, or which at any time thereafter 
ſhould be contracted, &c. and that Killigrew the inteſtate; 
ud the others, after ſuch notice given or death, ſhould in- 
demnify and ſave harmleſs the defendant from all ſuch debts 
and ſums of money, bonds, contracts, and ſecurities, con- 
tated or entered into, by him alone, or jointly with any 
other of the ſame company, on behalf of the company, for 
any matter or thing relating to the company; and that nd 
jerſons ſhould be admitted into the ſaid company, but ſuck 
ferſons as ſhould enter into ſuch engagements ; that the 6 s, 
ud 3d. per day during their lives, and the 100 J. after their 
feaths, ſhould be in full of their ſhares of the clothes, ſcenes} 
and other ornaments, &c. Then the defendant ſhews, that 
he gave notice regularly in 1677 (which was before the death 
Ae and ſo became diſcharged from being of the company: 
petit judiciam, c. The plaintiff demurred. And afte 
kretal arguments at the bar, the chief juſtice L. e. 
be uo the court, that judgment ſhould be entered 
"ur ainti * _* | 
| The guete is, whether this laſt indenture be a defea- 
lace of the covenant to Lacy? And they all held it was 
wt, - Becauſe it is a covenant made by the inteſtate and 
ers with the defendant, to fave him harmleſs from all co- 
ſenants, agreements, c. entered into on behalf of the com- 
py; and therefore it can only be a covenant, becauſe the 
lteſtate is joiped with others, and the covenant is joint 
ud ſevetaly and it cannot be mote than à covenant as to 
dem; for though the like deeds may have been made with 
te others, yet they do not appear, and the court cannot 
lite notice of the 
«0 2 defeaſance, the other covenants will be void; and 
© 13 no need of the covenant of the others, becauſe the 
"Menant of the defendant is abſolutely void. And therefore 
conſtrution would deſtroy the covenatits of the others. 
t By the Frame of the deed it appeats to be a good cove- 
t; becauſe they deſigned to truſt one another upon the 
Mements in the detys z which appears, becauſe care is 
Wen to ſave them harmleſs from all agreements upon the 
bunt of the company, and debts, and therefore there are 
| y cellity ſome things upon which it could not operate by 
M1, * * way 


hem. Then if this covenant of Lacy be 


68g 
Lacr 
V- 
Kinazro( 


Trin. Term 13 Will. z. 


way of defeaſance. And though this coyenant be admitted to 
be within the agreement (which perhaps is a queſtion), yet it 
is plain thac they celied upon the mutual covenants. 


3. This covenant in its nature is not a defeaſance, be- 
cauſe it wants the words to be a defeaſance; for in caſe of 
a deſeaſance the words are, that the thing to be defeated 
ſhall be void: and fince there are no fuch words here, it 
muſt be underſtood to be a defeaſance from the nature of 
the thing, and not the words; and the Conſequence of that 
would be, to leave Lacy without remedy ; for if a covenant 
be defeated as to one, it will be defeated as to all ; for every 
defeaſance, when the terms upon which it is made are per- 
formed, operates as a releaſe ; and if the covenant had been, 
that from the death, or leaving off to act, by the defend- 
ant, the covenaats mude by hit ſhouſd be void, that would 

ave diſcharged all. As if u releaſe had been made to the 

efendant, all {a) of them might have pleaded it. And 
where à covenant is joint and ſeveral, a releaſe to one of the 
covenantors is a releaſe to all. Like the caſe of a joint treſ. 
paſs, which is joint or ſeveral at the election of the plaintiff, 
u teleaſe to one treſpaſſet is a releaſe to'all. Hab. 66. Cod 
v. Jeuner. Lit. ſ. ar Lit. 232. Then if a deſea- 
 faace operates as a releaſe, and diſcharges che lien as mach, 
- then if the covenant be defeated as to one, it will be de- 
feated us to-all; as much as if it had been releaſed. 34 H. 
$. Bro. eftranger al fait, 21. Then to conſtrue'this cove- 
naut to be a defeaſance, is to deftroy the deed, and there- 

fore it would be a repugnant, abſurd and injurious conſtruc- 
tion, to deftroy a man's aſſurance, 


Odeon. That a perpetual covenant never to take ad- 
5 of a covenant, c. is a'releaſe. He agreed it, fot 
avoiding circuity of action. As if A. be bound to F. iv 4 
bond, Se. B. covehnatits never to ſve A. upon this bond 

this will be a bar in debt brought upon the bond, becauſe 

B. has bound himſelf againſt all the remedy that be might 
- have upon che bond. But if A. and B. be jointly and feve 
rally bound to C. C. covenants never to ſue A. this is no de 

becauſe he has 4 remedy againſt B. but 4. 1. 
have only covenant, c. This caſe is like 43 475 2 
of a defeaſance of a warranty, viz. that if the collateral 4 
ceftor of the diſſeiſee releaſe to the diſſeiſor with wartant 
and the diſſeiſor makes a deed, gti the releaſe wit! 
warranty, and covenants, that though he be impleaded of 
 . ouſted, yet he will not take advantage of the deed or d 
ranty, that is a deſeaſance; and if the Cifſeifor pleads " 
| releaſe with warranty in bar of an action brought by! 
diſſeiſee, he ſhall be rebatted from the warranty by bis vs 
deed: but in the laid caſe if the diſſeiſor had Er 
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only, not to bring a warrantia chartae, or not to vouch, Laer 
there it would have been only a covenant, becauſe there 
would have remained a remedy upon the warranty. 80 
though the inteſtate covenanted not to ſue XKinafton, yet he 
has a remedy againſt the otber covenantors ; therefore it is 
a covenant only. 2 Vent. 217. Gawden v. — There 
are expreſs words, that the original payment ſhould ceaſe, 
yet that was not held to be a defeaſance ; and yet there 
could have been no miſchief, becauſe there was no other 
ies to the deed : if the 300 l. in the ſaid caſe had been a 
tent, he ſhould have been of opinion, that the ſecond deed 
there would bave amounted to a grant of the rent for the 
ſkid time: if it had been a rent for years, not for life, i 
would have been a grant to the leſſee for the ſaid time, and 
a ſuſpenſion of the rent; but there it was only a ſum in 
groſs, which nevertheleſs is defeaſible; but held the con- 
tary, which is a ſound judgment, upon which he relied. 
much. And for theſe reaſons judgment was given for the 
plaintiff, Ex relatione m'ri Facgb. | 


Oliver ver/. Hunning. 


RROR upon a judgment in C. B. in an action 

againſt two. And one of the defendants was outlaw- 
ed. And exception was taken to the writ of error, becauſe 
itmentioned the writ to be brought againſt one only. But 
it was held good, becauſe the writ as to the other was de- 
mined by the-outlawry. Ex relatione mt Jacob. 


VAR 3 5 ; * 6 | T . Patch. 14 
a P eres ver /. Paxton. Wil . "3 
8. C. Salk. 519. 21 


* upon bond. - The defendant pleaded Bie dare is deve ben 4 


after, becauſe the time cannot make a difference. 34 54:- 


s; which he does not do in the other caſe, There is a 


(3) tn 12 Mod. the plea is ſtated to have been @ plea in bars . 
Y,y 2 difference 


Piracy 


V. 
Pax rox. 


8 


attachment, which was the caſe of May v. Middleton, be- 


' tance in court, Which was held to be ſubſtance, and ill 
upon a general demurrer. And reſpondeas ou/ler was awarded, 


8 IR Bartholomew Shower moved in this caſe for judgment 


is a ſufficient foundation for am action, and that for great 
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difference alſo between this caſe and the caſe of a foreign 


cauſe that is by compulſion of law. 2. The plea was ill, 
becauſe the defendant had not produced the deed of acquit- 


| Ferrer verſ. Beale, Ante 339- 


for the plaintiff, becauſe this ſpecial ſubſequent damage 


reaſon, becauſe the jury could not have conſideration of it 


In giving damages. And he compated it to the caſe of a * 
nuifance, that a man might Have an action for every new by 
dropping of the water from the eaves of tht houſe. 2. There ple 
is a maim laid here, and therefore the prior recovery in the bill 
action of aſſault cannot be a bar. Mr, Montague, of the ſame fu 4, 
fide (aid, that if A. breaks a ſea wall, and the owner of the land le 
recovers damages for it in an action, and eres a new wall, that 
and before it is dry and ſettled the fea throws it down again, fend 
and overflows the land, &c, for this ſpecial ſubſequent da- plai 
mage the owner may have a new action. Holt chief juſtice, And 
This is a new caſe to which there is no parallel in the books, ou 
Every one ſhall recover damages in proportion to his preju- and 
dice which he bath ſuſtained; and if this matter had been bas 
given in evidence, as that which in probability — have ay 
been the conſequence of the battery, the plaintiff \ defer 
have recovered damages for it, The injury, which is the be ir 
foundation of the action, is the battery, and the greatnels on 
or conſequence of that is only in aggravation of damages. nane 
In ſome caſes the damage is the foundation of the action, 3s Pla 
in the aQion by the maſter for battery of his ſervant, f# in by 
guad ſervitium amijit, but here the battery only is the foun- judg 
dation of the action, and this damage, which might pro · court 
bably enſue, might and ought to have been given in e. the p 
«dence, and mult be intended to bave been given in eur. ea 
dence in the former action, and that the jury gave damages the l. 
for;all-the hurt that he ſuffered ; for if the nature of the bat. 1 lai 

| $ery: was ſuch, as probably to produce this effect, the Ju) julge 
wicht give damages for it before it happened. As to the Upon 


ig ill, the fault is his own. And as to the nuifance 2 
new dropping is a new nuiſance, As to tbe maibem, * 


caſe of the ſea wall, the plaintiff would recover 2 judgn 
enough in the Grſt-aQion, to rebuild jt ; and if he rebuil 


is nothing ; tor a recovery in battery, &e. is a bar in apP* 

of ma hem, 4 Co. 43- 4: becauſe in battery the plain? 
may give a maihem in evidence, and recover damages f 
it. And Holt chief juſtice ſaid, that the original cauſe v od 


U 
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tried before him eight years ago, and the plaintiff and de- Fanz 
ſendant appeared to be both in drink, and the jury did not ng, 
well know which of them was in fault, and therefore they 

gave the Jeſs damages. The plaintiff could not obtain 
judgment, the court inclining ſtrongly againſt him, 


Barber ver/. Palmer, — , 


8. C. Salk. 178. 12 Mod. 539. Rot. 535. 


EBT __ bond of 267. dated the ſecond of April Matter in bar 
1695, The defendant, after a ſpecial imparlance, ©39% be plead- 
craves oyer of the bond, and condition, which was for pay- R. acc. ante, 
ment of 13 J. 3s. the tenth of Zanuary following, And then 345: R- cont- 
he pleads the act of the eight of this king for compoſition g, — 
by two thirds in number and value of the creditors; and darein conti- 
pleads a compoſition accordingly, c. in abatement of the e # 2 
dill, To which plea the plaintiff demurs. And it was ad- bis former ple. 
judged, that this matter is matter of bar, but cannot be P. acc. Jenk. 
pleaded in abatement, And therefore judgment was given, _— —_—_ 
that the defendant ſhould anſwer over. And then the de- 49. pl. 4; Str. 
ſendant pleads the ſame matter in bar, Upon which the 1:96. 4 Ann. 
plaintiff demurs, And the defendant joins in demurrer. 3 
And quia cur ia nondum adviſatur, day is given to the parties 

uue diem Veneris proxime poſt craſlinum Trinitatis 10 Will. 

and ſo continuances were entered from thence till Monday 

proxime poſt tres ſeptimanas ſancti Michaelis, and from thence 

to Monday proxime poſt acbabas Hilarii. At which day the 

leſendant pleaded (a) a plea puis darrein continuance, which (3) vide Moor, 


he intended to be a defeaſance of the debt. But upon de- 871. ante, 265. 


" Murrer the court adjudged, that it amounted but to a cove- 


nant, And now it was argued for the defendant by Mr, 
Place, that the court nevertheleſs ought to conſider the plea 
jn bar; and if that was good, the plaintiff could not have 
Judgment, Hob. 8 1. Stoner v. Giljon, in point. But the 
court pave judgment for the plaintift, nif, &c. holding that 
the pleading of the latter plea was a waiver of the former 
plea in bar. And the laſt day of this term Raymond urged 
the ſame caſe in Hobart for the defendant; and alſo that it 
if laid down as a rue in many books, that the court guſt. 
Judge upon the whole record; and therefore if it appears 
on the whole record, that the plaintiff ought not to give 
Judgment, the court cannot give it for him. Hob. 56. 7 Ed. 
# 31. per Choke 10 Ed. 4. 7. a. But notwithſtanding this, 
td: chief juſtice ſaid, that without doubt it was a waiver of 
de former plea; and if it were not ſo, pleading would be 
finite, Therefore the cauſe ſhew for the defendant was 
Wallowed, And judgment was given for the plaintiff. 


Yy 3 | | Slaney 


Slaney ver/. Slaney. 


8. C. 12 Ned. 524. 
, Whethera I N debt goes bond the defendant pleaded outlawry in the 
_ I 1 plaintiff, and began it, a7i9 non, — concluded in abate- 


taining mar'e?, ment. And Mr. Mae moved, to try the opinion of the 


leg —— court, whether this ſhould be taken to be a plea in abate- 


— n. come in in time, otherwide if a ples i in bar, Beſides, that 
— — abate * if it ſhould be adjudged to be a plea in abatement, and the 
ment aaly. * plaintiff ſhould reply as to a plea i in bar, it would be a diſ- 
1 ontinuance. For which the caſes of Bifſe v. rs, 3 
fed. 281. Bonner V. all, ante, 3 8. and Medina Vs 

Stoughton, ante, 593. were cited. In — ich laſt caſe the de- 

| —— in his plea prayed judgment de narretione, and it vat 

1 that this was a concluſion in bar; "and the plain- 

tiff demurred, and concluded as to a plea in bar; and yet 

judgment was given, that he ſhould anſwer over. But to 

that the court ſaid, that they gave ſuch judgment, becauſe 

fs it A wh erroneous, the defendant could not take the ad- 

age of it, no more than of allowing an effoin, where 

din ought not to be allowed, which is for the deſena- 


ant's advantage, Adjeur natur (a). 


(a) According to to the report in 12 Mod. $24. the court afterwards ordered n 
Nen ; thould not amend the concluſion. 
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— ! — 


Parſons ver,. Gill, 


| $. c. but very diferently reported, Com. 127» 


R. Broderick made a motion to refer the regularity of A writ of exe- 
m execution to be examined by the maſter, Cc. al- comm may bear 
ging it to be irregular for this, that the writ of execution af the ters of 
bore 1% the firſt day of Hilary term, returnable the Eafey which the jodg- 
term following, and the judgment was of Hilary term; fo — 
that the writ of execution might have bern ſued perhaps nn afiice ics 
defore the judgment given, Beſides, that the judgment — 2— 
vas ſigned after the death of the defendant, for the deſend- atze. tac 
ant died the firſt of April, and the judgment was figned the before ir is uc- 
ſecond of April, which being before the eſſoin day of Eafer way r. 
term, related to Hilary term; and therefore altogether ir- ned as of a 
But the mation was denied, becauſe (per cxriam} day before bis 


the practice is always fo, and well enough. 8 


N 766. 3. Str. 882. 3 P. Wms. 398. Nonhern v. Oliver. 2 Rane, 20g. Fawkes v. At- 


Laſon, 2 Barnes, 20g, Vide Burr. 2377. Str. 2081. 37 Car, 2. 4. K. C 


dir Richard Leving ver/. Lady Calverly. 
$. C, N differently reported, 12 Mod. 561, | Com. 138. 


RRORC. B. The error was aſſigned for want of If the want of 

an original, and a crrtiorari ſued the return was, SDS. 

that no original, c. Upon which the defendant in error unt and upon » 

ſted, that there was an original of another term; and — are- 
won a certiorari ſued by him, an original was returned, and het dne l. 50 
in entry made thereof upon the roll. And Mr. Braderici original, the de- 
moved, that it was irregular, becauſe the defendant ſhould tens error 
Ve given notice in writing to the plaintiff 's attorney be- — * 
fore be ſued the certiorari, That the practice was fo ; and there is an ori- 
in'a caſe between Nayden and Hinterbottom, Mich. 10 Will, Han of an ther 


$ ſuch a rule was granted. But Helt chief juſtice ſaid, Pang v6 
Wat it could be no prejudice in the writ of error, To which without giving 
Yy4 „ 


plaintiff 's attor - 
ney. 
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* 


* * 


Lzvixes Mr, Broderick anſwered, that the writ of error was brought 
c aunts for this reaſon, and therefore he ought to have his coſts, 
* which he would loſe, if the judgment ſhould be affirmed, 
But ta that the chief juſtice anſwered, that if the lord keep- 
er had been of opinioh, that the 'plaiitiF ought to have had 
his coſts, he would not have granted the liberty of filing an 
original, before coſts were paid by the defendant, And the 
motion was denied. | 


Naitor's Caſe, 
8. C. 12 Mod. 562, Holt, 494. 


"PA AFL OR, an attorney of the common pleas, was ar. 
— N reſted in London upon a plaint levied in one of the ſhe. 
a habeas corpus riffs courts of Landau, and was carried to the counter. A 
TEL writ of ne exeat regno iſſued out of chancery againſt him, 
the ſheriff's and was delivered to the ſheriff whilſt he was there. Upon 
cuſtody upon a which Nailor made application to Mr. juſtice Turton at his 
tt 128% chambers, and afterwards to my lord chief juſtice Holt, to 

* the mar- have a habeas corpus to remove himſelf into the Marſbaſea, 
hallca, actions being entered againſt him in the king's bench. And 
dhe, an order was made, that it ſhould be moved in B. R. And 
a now Mr. Broderick moved, that the habeas corpus ought not 

to be granted in this caſe. 1. Becauſe the writ of ne cxeat 
- regne commands the ſheriff to take ſecurity, and to tranſmit 
it into chancery ; which he cannot do, if this habeas corpus 
ſhall iſſue out of this court. 2. They in chancery only 
know what ſecurity is fufficient, being only conuſant upon 
what ground this writ was granted, 3. They in chancery 
can only grant a ſupenſcdeas. Sed curia contra, that the ha- 
beas corpus ought to be granted; that the King's bench may 
xeceive and judge of the ſecurity taken, and that he ought 


to remain there, and that they may then grant a ſuperſedeai, 


Sed adjournatyr. 
Byne ver/. Dodderidge, 
A cvftom to pay R. Cheſhyre moved againft-a rule for ſetting this afide, 
V ligy of tithes... being granted ta diicharge another rule before made, 


50d el che went by which à probibitian was granted to the ſpiritual court, 
r-(erved ig a to {jay a ſuit there for tithes, upon ſuggeſtion of 2 modi; 
| bad modus. R. and this laſt rule was made upon allegation, that the plaine 
(cc. pott. 1158, „ . . 
bel 113% tiff had bad a prohibition granted before, and that be bad 
(a) declargd upon it, and that iſſue bad been joined upon ih 
- and a verdict found in it againſt the plaintiff, And that 
* Which Mr, Cheſtyre now viged againſt this rule was, (hat 
this modus, upon which the rule was made for the granting 
of a prohibition, varies from the gudus, upon which the pro- 


hibicion had been granted befare, and the verdict had, Ei 
0% 5ge the record, Lil, Ent, 234» And 
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nd therefore that this caſe was not within 50 Ed. 3. c. 4. Brun 
f or the preſent modus ſuggeſted is, that they have uſed to pay benpratpeg⸗ 
25. in the pound of the rent reſerved; whereas the former 
modus was, that they uſed; Ce. to pay 2 s. in the pound 
of the profits received. And he cited Hob. 192, Againſt 
this, Mr, Broderick ſaid, that this modus was not good ; for 
as it is laid in the fuggeſtion, if the plaintiff keeps the 
lands in his own hands, he ſhall pay nothing to the parſpn 
for the modus is laid to be paid out of the rent reſerved. 
2. He may let a leaſe at a ſmaller rent upon payment of a 
fine. And he cited 1 Rall. Rep. 398. 2 Ventr. 43. But 
(ber Chefoyre) that would be a fraud. Curia contra. tr would 


not be a fraud. And per Holt chief juſtice, 1. This can- 


not be a modus, it amounting to as much as the tithes in 
kind; but it may be a compoſition, 2. A cuſtom cannot 
be applied-to rents reſerved from time to time upon frequent 
new reſervations. And the rule for diſcharging of the rulg 


pranted for the prohibition was made abſolute, 


Baſs ver. Firmen,. 


N debt upon 2 bond made in this manner, Noverint uni- Upon à bond in 


verſi per praeſentes me Firmam de Perth Amboy in Which a yr 


provincia de I Jerſey teneri et firmiter obligari to the plain- by his deſcrig- 
tif in 80 J. legalis monetae praecdiftae, &ec, the plaintiff de- tion as a fo. 


manded 80 l. of the money of England. And upon non eff — 
ſallum pleaded, at the trial before Holt chief juſtice at Guild» monetz pro- 


hall, Paſch. 13, Mall. 3. the plaintiff was non-ſyit ; the dd with 4 


chief juſtice holding, that his bond bound the defendant in —— 2 
the money of e Ferſey, not of England; the condition reign money, 
af the bond being alſo for payment of 451. of the ſaid pro- — y enly does 
vnce. And now the plaintiff brought a new action upon * 


this bond in the detinet as of foreign coin ad valorem of ſo The proceedings 


much of the money pf Eugland. And this term ſerjeant 5 8892 


Hull moved, that the plaintiff might not proceed, before vecouſe the 

de had paid the coſts of the former nonſuit, Which was plaintiff has not 
Opaſed by Raymond for the plaintiff, and denied by the Pm cles 
court, Becauſe the merits did not come in queſtion in the for the ſame 


tral, upon which he was nonſuit, but he was nonſuit only cauſe between 


upon the variance. And the ſaid rule is grantable generally — * 
only in ejectmont. : the merits were 
decided in ſuch 


fuer 2Oion, R, acc, Str, 878. 5 Will. 149. Bl. 809. Lazangs v Pritchard. 1 Barnes, 
It,” Vide poſt. 1408, Bl. 741. Except in ejectment. Vide Str. 1252, Ha'dfaft v. Er 
e 197, Bl, 90% 188. 1189: Lulea v. Las. B K. Ha bs d R. 1 T. R. 
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Rowland et al. ver /. Hockenhulle et al', 
| In the Exchequer. - 


 . DOWL AND and others bring an in Chef 
againſt the defendants. Upon which the defendants 
exhibited their bill in the court of exchequer of Chefer, which 
is the chancery-there, againft the plaintiffs. And to pro- 
cure an injunction, they ſuggeſt in their bill, that one of 
the defendants in the bill plaintiffs in the ejectment, dwells 
out of the county palatine, and therefore they pray, that 
ſervice of the infunRion upon the attorney of the defendants 
in the bill may be good ſervice, And an order was made 
accordingly. Upon which Mr. Cheſbyre, upon producing a 
copy of the bill and order, moved in the exchequer for a pro- 
hibition. And a rule was made that they ſhould ſhew cauſe 
why, &c. And now Mr. Ward ſhewed cauſe, 84d wn 
allocatur, becauſe, 1. They cannot ſerve the proceſs of their 
exchequer upon a man out of the juriſdiction. 2. They 
cannot make a ſupplemental order, to ſupply this defect of 
the juriſdiction. 3. Tbey cannot proceed, where part is 
+... Out of their juriſdiction. And the rule for a prohibition 
- was made abſolute, ; 


SS S8 Faser =, = >. 


— 
= 
6 


SEA 


Holdin verſ. Sutton. 


. 3. c. 12 M4. 565. 


. 3 TF 4 


Atationiothe NVE BT was brought by the plaintiff upon an eſcape 
io which encht done by the defendant marſhal of this court in the 
to have been in time of the teſlator, and it was brought in the debet d dl. 


the detinet only, tixet. Upon nil debet pleaded verdict for the plaintiff, And 2 
1 now ſetjeant Hall moved in arreſt of judgment; that ihis his q 
An Gion of action cannot be maintained in the debet and detinel, but whic 
debt by a man 24 ought to have been brought in the detinet only. And it wif quar 
erecuror ought admitted, that after demurter it would bave been ill, But he 
inet only, „at another day Mr; Peers Williams and Mr. Benlt for the her, 
ide 5 Co plaintiff argued, that this was aided after verdid by 16 U thoul 
3%. & 17 Car. 3. c. 8. And for that they cited 1 Sid. 34% Can. luder 
bier v. Matton, debt againft the heir brought in the ching bpon 

4 upon a bond of the anceſtor, in which be bound hiw- (map 

* ſelf and his heirs, good after verdict, though it ought 10 this o 

have been in the debet and detinetz and 1 Sid. 37% Fun to ma 

v. Porter. But the court ſeemed to the contrary, bees 0 


it would alter the nature of the action, and therefore dd 
right was not tried, And judgment ſtayed, nifh Ee. Net 


” / 


Nair 


8 ESE 
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Rex ver/. Symonds. 


8. C. 12 Mod, 366. Holt 406. 
. was brought into the king's bench upon a habe 
corpus direQed to the keeper of the New priſen. And by 
the return thereof it appeared that ſhe was committed by Mr, 
Perry a juſtice of peace to New priſon, becauſe ſhe was a lewd, 
idle and diſorderly perſon, for that ſhe was found in a re- 
_ bawdy-houſe. And Mr. Eyre moved, that ſhe might 
diſcharged, becauſe the commitment was illegal; x. 
Becauſe the bare being found in a bawdy-houſe was no cauſe 
of commitment. 2. Becauſe (a) the juſtices of peace could (4) Ante 66. 
not commit to New-priſon, And per Holt chief juſtice, the 
barely being ja a ſuſpected houſe at a time not unſeaſonable 
ſhall never be cayſe of commitment ; but the juſtices ma 


| commit a lewd, idle, and diſorderly perſon ; therefore a ge- 


neral commitment, that ſhe was an idle and diſorderly per- 

ſon, had been good. But here the juſtice of peace aſſigns 

(b) that for cauſe of idleneſs and diſorderlineſs which is no ( vide! 
„ viz. the being found in a noun of ill repute; and T. R. 261. 

therefore this commitment ſeems ill. But then upon read- 

ing ſeveral effidavits concerning the debauchery and obſcene 


EF 


diſcharge her without bail found. And therefore becauſe 4. 


ations, Sc. of the defendant, the (c) court refuſed to (vb) Yide ants 
dag not find bail, ſhe was committed to the Mar- 
a. 


The Inhabitants of the Pariſh of St. Andrew's 
Underſhaft in London verſ. Jacob Mendez 


de Breta, 
HE defendant being a Few had an only daughter, An order upon 


who was converted from Judaiſm, and embraced 5 
Griflianity, Whereupon (a) the defendant turned her out of x» bv gn 
lis doors, and refuſed to allow her any maintenance. Upon fate tbat the is 
which on complaint made to the juſtices at the general mw & 
qurrter-ſeffions, they reciting that he was the daughter of — 
the defendant, and that he way a man able to maintain Vide 43. Elis, 

„made an order for the defendant (being very rich) © * © 7: 
fhould allow her 20 s. per month for her maintenance 
luder the penalty of 12/. And this order they founded 
byon the 43 Elia. c. 2. / J. And now Mr. Bie, Mr. 

(myper and Sir Bartholomew Shqwer made a motion to quaſh 
us order, becauſe the juſtices have not any juriſdiction 
0 make ſuch an order, it not being within the ſaid ſtatute, 

uſe it was not alledged that ſhe was poor, or likely to 

— chargeable to the pariſh, And the order way 


ov 5 0 Vide Aon. St, Is e. 30. Chauncey 5 


e eommodity ſuch replication, de ſon tort demyſne abſque tali cauſa; which 


FRET, he ninth of May, &c. unweighed by the officers; and thert- 
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h | tra 
8 Chauncey verſ. Winde et al“. rr 
B. R. Rot, $24 8. C. Salk, 6:8, cite 
Reſpaſs for taking of the plaintiff's ſalt. The de- gen 

o a juſtifi | e 
— . T fendant juſtified * 80 from the com miſ- Wa 
—— — ſioners of the duty upon ſalt, by virtue of an act of patlia- def 
tute though it ment lately made, 10 and 11 V. 3. c. 22. f. 10, which hy 
ſer out the a, prohibits the lading of ſalt upon any ſhip, before it has Mr 
1 been weighed by the officets of the duty, under penalty, ſtat 
en traverſs; oc. The plaintiff replied, that the defendant ſeized it of and 
bs — his own wrong, abſque tali cayſa, generally. The defend- fort 
large 12 Mod, ant demurred, And Mr, Ward for the defendant argued, lei. 
Vide Com, that the replication was ill, becauſe the defendant juſtified ceec 
* 4 * ſervant, and therefore the ſpecial matter ought to be law 
£4. vol. 5.p.108, traverſed ; and ſuch general traverſe is not good. 8 Co. 67. Boo 
If 4 flatüte im- Crogats's caſe; 1 Roll. Rep. 47. and held accordingly, Hill to b 
gt. pc 6 Will, & May, between ne and Birch, intr. Trin. that 
lative to a per- 6. Rot. 819. 2 Keb. 266. Lambert u. Kellum accord. Cra, hat 
ticular ſpecies Biz, 539. 2. The defendant juſtifies by authority given ther 
fad, T gad by the law, and therefore ſuch general traverſe is not good. ſalt 
fication under 2 Roll, Ab, 694. And this is proved by the ſtatutes of the judg 


= 3 _ commiſſioners of ſewers, becauſe there liberty is given, 
bg hey tha Where juſtification is made under the ſaid act, to make 


in reſpect of implies, that without ſuch proviſion made by the ad, it 
gle was com- Could not have been pleaded ſo generally, Againſt this it 
mitted was of was argued by Mr. Eyre for the plaintiff, that the replica 
5 Sa tion was good, He agreed, that where a juſtification is 
ſe mage under matter of record, a ſpecial anſwer ought t0 
be given to it ; as where a juſtification is made under a c- 

pias, feri facias, Cc. and a replication de ſon tort demgjnt 
abſque tali cauſa is not good. But the ſaid rule is not gene- 

ral, but liable to ſome diſtinctions; as where the matter 

of record is but inducetnent to the action, there ſuch ſpe- 

cial anſwer is not requiſite, 2 Leon. 102. And in this caſt 

this ſtatute is but inducement to the juſtification, for the 

. defendant had no need to have pleaded it, it being a gene- 

ral ſtatute; but it would have been a good plea, to babe 

bated 4 ſaid, that the ſalt was carried on board of the (bip aſter 


fore here all the ſubſtantial part of the plea is matte! of 
fact, and the record is not involved in the trayerſe, which 60 
is the reaſon that ſuch traverſe here is good; cn id nc 
where the tecotd' is Involved in the traverſe with te 
matter of fact. Beſides, that this rule ought to be under. 
. Kood, where the matter of recotd may be traverſed; but 
n general act of parliament cannot be traverſed, becauſe 
s matter of law, ahd matter of law cannot be traverſed 
Objection: 'That dere the defendant juſtifies under af * 
thority derived from the law, and therefore ſuch _ 


aycrid 
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traverſe cannot be good. Anſwer: The third reſolution Cnavnxczy 
in Crogate's caſe contradicts the firſt, 16 Hen. 7. c. 2. That 
ſach traverſe is And as te the caſe in Rolle's 
cited by Mr. Ward (by him) it is not law, becauſe ſuch 
general traverſe is aided by verdict, Raym. 50. Collins v. 
Walker. And in Co. Entr, 643. in treſpaſs and aſſuult, the 
defendant juſtified under the ſtatute de maleſactoribul in par- 
cis, the plaintiff replied as here, and held good, To which 
Mr. Ward for the defendant replied, that in this caſe the 
ſtatute is not inducement, but the point of the juſtification, 
and therefore ſuch traverſe is ill, And he cited Bro. de 
int demeſne 21. And (by him) the third reſolution in C- 
's caſe does nat contradict the firſt, becauſe the pro- 
ceedings in a court baron are but matter of fact, not of 
law. And Holt chief juſtice, the replication ſeems 
good, becauſd the ſtatute is a general act, and had no need 
to be pleaded, Bat then exception was taken to the plea, 
that it does not appear what ſort of ſalt this was; and per- 
haps it was bay ſalt, which is not within the act; and 
therefore the plea is ill, becauſe it does not ſhew, that the 
alt was ſuch as the add extended to, And for this reaſon 
julgment was given for the plaintiff, ni, &c, 


' ; 
o ih «- 


v. 
Winds, 


Warner ver /. Green, 
8. g. - 42 Mod. 30. 


ASE for continuance of a nuiſance. The defend- 

1 ant pleaded, that the plaintiff was excommunicate, | 
and did not ſhew (a) the certificate, nor for what cauſe the (a) Vide Lats, 
5 — and Rn his plea with a 125 — 
Myer, that the parol remaneat e, without ſaying (5) Lit. fed. 20r. 
fwyfue, The defendant — And — Js 8 — 9 
nenden eufler was awarded. Co. Lite. 134. bs 


| | i . d „„ Fr Tatr, 
Pink verſ. Rudge. © fate; Tila, 3 
ASE upon feveral promiſes, The defendant pleaded Ye ante 
— ſtatute of 4 The plaintiff replied a Wm 
ſum fregit ſued, returnable in C. B. before the fix years, 
4 intemione to declare in this action upon the caſe; and 
not ſhew, that the writ was continued, And upon 
er, judgment for the defendant, 
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& plea of pri- 


vilege by an offi · 
cer of any of the 
courts at Weſt- "- 1 1 
minder need not r is ibidem jugiter intandentas, ac corum miniſiri, &c. alibi nn 
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Roberts verſ. Price et al manucaptores Brook, 


N feire facias upon 4 iſanee of bail, the defendant 
„that no capias iſſued againſt the principal. The 
ntiff — and ſhewed a cup iat, returnable ceram db 
rege apud Weftmonafterium craftine Aſcenfionts, The de- 
— retained nul — aa upon producing of the 
record it agreed with the record pleaded in omnibus, only in 
the words apud We/imeneflerium, inſtead of which there was 
the word abicungur. And held no failure of the record, 
Ex motions m'ri Broderick; wo cited 16 AJ. pl. 9. Ht, 
$5- 36 Hen, 6. 41 N ; 4 : 


Klex berſ. Marks. 


r. e 4 4 
K. Ejre moved for the qüaſhing of an indidtment 
for the unlawful taking vi cf armit of ten pounds 
in pecuniis., numeratis of J. S. 1. Becauſe an action lies, 
2. Becauſe it ought to have been ſhewng how. many ounces 
theſe ten pounds contained, and therefore it was uncer- 
tain, Sed non allocatur ; becauſe the court knows well 
— bow much money makes a pounds and it is certain 

nough, | n | 


| Hopkins ve, Squibb, 
Ig pin apa the ca, te Sen b: 


by cufiom, time whereof, &c. refndentes, &c. (inftead 
of reimen) in ſcaccuris domiti regis, ot negotiis ipfius domin 
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du 
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ſtats the cite traburontur in plucita guam in ſcurcaris praadicio puamdiu iden * 
— or feaccarium apertum foret; an thin be theirs, that he at the 8 
him to his pri time of the filing of the bill was; and now is, clerk of the the 
Aae ene nichils, Ec. and that he attended there perſonaliter, G. | 
c c ge- und ſhews the writ, 6&4, | The-plaiotiff/ demurs ſpecially 
n And Mr. Seuthe urged, that the ples was ill. 1. Becauſ 
pikcer ane that there was not any. fach word a reſlidentet; but it oa 
| onthe court iv to be gm. Raf, Entr, 474. 4. The cuſtom exterd E 
goceſſar :. only to perſons jugiter intendintas, fc, aud the averment i of — 
an attendance perſonally, which is not Within the coſton- 
Sed non allocatur. For per Holt chief juſtice, it is enough — 
to ſay, that the defendant was clerk of the nichils in feu * 
ie, and his reſidence neceſſary there, and then to ſhev 
writ; and the other is but recital, and not J. ha 
And therefore judgment was given for the defendant, d tue t 
the plea ſhould be allowed. — 


ks — 


Polird 


| biyht to pay their fees, 
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3. C. Satk. 333. Holt, 396. and rather more at larze, 12 Mod. 508. 


Motion was made for a prohibition to be directed to The regiter of 
the court of the archdeacon of Middlyex, to ſtay a f fas court 
it there by Gerard againſt the plaintiff for fees, viz. 45. for his fees, 
due to him as regiſter from Pollard, being ſworn before him Vide Com. Pro- 
church warden of the ehurch of, Ee. upon ſuggeſtion, that 24 24.50. 3. 
the office of regiſter is a temporal office, and all profits and 2. M. 
fees due to it ſuable at common law. And a rule was made; 

that they ſhould ſhew cauſe, why a prohibition ſhould not 

be granted. And now Mr. Broderick ſhewed cauſe againſt 

it, And he agreed, that (a) prohibitions had been granted, 2 Vide aM 
to ſtay ſuits there for fees doe to the proctors z but in this 

caſe the ſpiritual court may make a better judgment, whe- 

ther the fees in demand are due and reaſonable. s, 

that they are ſo ſmall, that it would not de worth while to 

bring an action at common law for them; and in ſuch caſe 

this court will not drive the party to the tedious and expen- 

bye of an action. In this court the door-keepers 

claim fees by cuſtom, and fees are due to the marſhal, cryer, 

Ve, at the afſizes; and in.ſuch caſes if the parties, who 

to do it, this court, or the 

judge of affize reſpeQtively; exert their authority, and com- 

mit perſons refuſing to pay their fees, and do not drive the 

party grieved to their action ; and (by him) this is the cone _ 2 
tant practice. r Halt chief juſtice, He knew of no —— — 
luch practice; and (by him) he could not commit 4 man, for refuſing to 
for not paying the ſaid fees, If there is right, there is re- gen court tor. 
medy; and-indebitatus aſſumpfit will lie, if the fee is certain; 6. 
f uncertain, quantum meruit. It was held, 15 Gar, 2. in 


ſaceario, that 3 regiſter cannot ſue for his fees in the ſpiri- 


ua court. And therefore a probibition ſhall. be granted, 
and if the parties will; the plaintiff ſhall declare upon it, to 
lie end that the matter may be determined more judicially, 


| Watfon very; Huddleſton, Wk . 


3. Rot. 
* 0 ' 6b 4 J a Jo Yo 
NOR of « judgment given in the court of Carli/le [fam a dee 

in debt upon two bonds. The plaintiffdeclared there of bond offers 
won a bond, dated the tenth of February 6 M. & AM. enne- 1 de he your 
— 1693. Judgment by default. And upon error 2 
ught, and the general errors aſſigned, Mr. Ward for the ovr Lord, and 
Plaintiff in error argued, that there was no ſuch day as the | foes 06." 
Yer until ' n conſidered as ſurpluſage. 
Vide — 2 pw 1 — — 3 b —1 F NN 


dure that the ſums contained in all of them were got paid, without adding that none of them 
A writ to remove proceedings before a mayor; aldermen, bailiffs and citizens, will not re- 


Rove proceedings upon 4 plaint levied at a court held before the deputy — bailiffs anly, 
0 : ten | 


14 Mod, 


— 1 . PIR > On Fe. Or A EE UBS ht na _ 
. 
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Warios tenth of 8 6 IW. & M. — the queen died befors 
Vo the tenth of February, in the ſixth of het reign, viz. the 
oe: twenty-ſeventh of December. And Falls the date being 
impoſſible the plaintiff ſhould have declared. upon the deli- 
very. Co. Lit 49- and other books. And of that opinion 
ill chief juſtice ſeeined to be. But Powys and Gould held, 
det the anne Domini 1693 was ſuffcient, and that the ref 
mould be rejected. Another error was affigned, that this 

action was brought upon two bonds of 16 J. each, and the 

plaintiff has averred, that the 347. were not paid, but does 

not ſay that any part therkof was not paid j now it may be, 

that the plaintiff was ſatisfied for one intire bond; viz. 16 /, 

Indeed it is not neceſſary to ſay, that any part of one bond 

s not paid where the demand is only upon one entire bond} 
* becauſe if the whole is not paid, the debt continues. But here 
there are two bonds, and therefore there is a diſſerence, becauſe 

one of them perhaps is intjrely ſatisfied, But all the court held, 

that this was well gnough, and did not regard any difference 

between one bo two bends as to this matter, But the 

writ of error wah quaſhed for an exception taken to it by 

Mr. MU ard. For the: writ was. direed-mgjpri.aldetmonnt 

ballivis' et civibus civitatis Canlioli, to remoye the record of a 
judgment given in guadam /oguela befare them, tc. and the 

record removed was of a plaint levied at the court held be- 

fore the deputy mayor ahd-bailiffs. And therefore this was 

" held a material variance. J#ard-cougſel with the plaintiff in 

error. Raymond with the detendant. | Yana} 20 


* 
— 
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The warthat of SC'APE againſt the defendant for the eſcape of, V. 
deter u. A Er. Upon riot guilty pleadedy verdict for the plain- 
eſcape of a pri- tiff. '[I'he& evidence upon the trial was, that . was in the 
ſorer charged in priſon of the Marſha/ſed, and that a committitur was entered 
3 upon the roll. And it was objected by the defendant's coun- 
Js not entered in fel, that though ſuch committitur entered upon the roll is all 


bis * = the-recore made of ſuch commitment by the court, yet by 
| pre him, of it. the practice of the court the plaintiff who recovers, E.. 


x 99,220. ought to make ſuch ehtry.in the marſhalꝰs ho, kept for that 
Salk. 272. fl. 3. purpoſes. and that the marſhal keeps a clerk to make ſuch 
B. K. J, Efitfies ; and the intent of it le, that the marſhal hall hare 
Ev: 6. notice of ſuch commitments, and that without that he ſhall 
* * + 26+ not be chargeable in eſeapes. For though a committitur be 
Sed d. Whethee* Entered upon the roll, yet perhaps the marſhall has no no- 
de court Would ' thee of it 3 and it is unreaſonable, that he ſhould be liable 
dot Ray in i for atr eſeape, without notice that the man was committed 
on for ſuch iw exechtion. The like practice in caſe of a redlidit Je in 
Here nt diſcharge of bail; fot though the reddidit ſe is entered if 
1 rehment, and filed with the proper officer ; yet ſuch entry 
#72: Pl. 3- 12 it made alſo in the marſhal's book, to the end that be ma) 
Des. 36 5. * hard 
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. hive notice of it. Now in this caſe no ſuch entry was Syencrry, 
made in the marſhal's book, and therefore he is not 3% 7 Ton. 
chargeable in eſcape. But Holt chibf juſtice, beſofe whom | 
s this cauſe was tried at Guildhall, held the entry of the com- 
n nittitur upon the roll, Ec. as aforeſaid to be good evidence. | 
F And a verdi& was given for the plaintiff. 8 olt gave 
f leave to the defendant; to move it in B. R. And after- 
g wards he moved for the reafon aforeſaid to ſet afide the ver- 
e ig. But it was denied by the Whole court, For (by them) 
1 trials ſhall not de ſet aflde, becauſe the defendant might 
, have prevented it before the trial, as in this caſe he might 
l hive moved the court. And it ſeems to be a trick, to keep 
d it in ſecret, to ſet aide 4 verdict, if it were not according 
ij to the defendant's deſire, But if the defendant had intende: 
re a8 rightly he ſhould have giveh Hotice of this irregula · 
ſe rity to the plaintiff but it Will not ſer aſide the verdict, 
d, when the plaintiff has proved all his declaration. And the 
en 47 B. K. wil ended, and dhe plainciff had hy. 
_— RI | 
7 YR 
7 Rex ve#/itt Wot ſenham ei al. 
he N information was preferred againſt the defendants The court will 
e · being cuſtom-houſe officers, for forging of a bond 4. fn en fe“ 
yas ſuppoſed to be given by 1 efciitnt to N Fog for his criminal proſe- 


= 


aon. And motion Lk. betalf of the proſe- cvtion to pro- 
tor, to have the cuſtoin=H&uſe becks In which the entries dag dence. 
wife ade, c. brought inte eböft, eo cle the defen- K. ace. Sir 
(tits, But che thotlo way denied; _ e ſald books 1379. Bl. 37- 
it 2 private conccrn, i which the proſecutor bas no inte- D. acc. Burr 

i and therefore" if wodld be is effect, to comp S 
kfendants, to produte evide nete apaitift themlelves. And bott will not 
the court never make fuch rules, but only of records, OT du of books 


eds of a publick nature, 3 
re in 
Vierten who has no Intereſt in them. R. acc. ante 153, and ſee the books there cited. See 


ne 258, The cuſtom-houſe books are books of a private nature. Vide Benſon v. Cole, 
40. : 


ſ. 
D, acc. Burr. 


Walgrave ver /. Taylor. 


H E motion was to have udgment ſet aſide in treſpaſs A Declaration 
after n default and writ of inquiry exe- may be delivered 


wed ; becauſe the efloin day of Eafter term was Sunday, 8. S no 


Which not bein ai . * y* . - 
deing dies juridicut, it was held on the Monday, judgment. 
. declaration in this cals was delivered on the Sunday, 5 Mod. 606, 
could not be by the 29 Cor. 2. c. 7. which reftrains Cob. 2 


; b. 21, 
Ty in law from being executed upon Sundays, 2. If Vide Comb. 
be allowed, the plaintiff would gain a tefm by 246. + 
1 . 77 1 T. R. 265. Oo IG - 8 „ 2d Ed. car 3. P. $24» 
an objeftion on that account defencan — 
. e permitted 5 Lin vo by exerts, as 
| 2 ä it, 
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Water av it, where the ſaid day ought to be the eſſojn day of Eaſſir 


* 
TAYLOn 
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term, and therefore it ought to be but a declaration of the 
ſaid term ; but the declaration being delivered before the 


eſſoin day, which was held on Monday, it will be a decla- 


ration of Hilary term. But againſt this it was urged by 
Mr. Miad for the plaintiff, that the delivery of a declara- 
tion was not ſervice of proceſs, And that Hil. 11 V. 


B. R. between Alliſon and Brookbank, Carth. 504. 12 Mad. 


275. it had been held, that the ſervice of a citation upon 


'A citation may & Sunday was good, and not reſtrained by the act of Charles 
be ſerved upon 2, Which was agreed by Holt chief * ice, but he ſeemed 


s Sunday. 


to incline, that the delivery of a declaration upon the un- 
day was ill; becauſe the ſaid act intended to reſtrain all 
ſorts of legal proceedings. But Powys and Gould juſtices 


 - contra, becauſe ſuch delivery was but quaſi a notice; and 


as a letter, and not a proceſs. But it appearing to the 


court, that the defendant had appeared, and that a writ of 
inquiry had been executed, they would not intermeddle, 


and ſaid that that had made all good. And judgment ſtood, 


Rex verſ. Fitzgerald, 


68. C. with ſome little difference. 12 Mod. 563. 


7, Iizgerald was bound in a recognizance, to appear the 

firſt day of this term, and an information was pre- 
ferred againſt him for a libel before the eſſoin day of the 
term, And upon motion by the attorney general that he 
might plead in this term, it was ruled by the advice of the 
clerks, that he ought to imparle until next term, The 
ſame law if he comes in upon attachment. But upon 3 
cepi returned to a capias he thall plead in/tanter. 


Hilary Term 


13 Will. 3. B. R. 1701. 


1 


d 
ie __ * — — 
of 
e, 
d, 3 7 | 
Staples wer. Heydon. lun lie 29 
en 60 Will. 3. B. R. 
8. C. Salk, 579, 6 Mod, tr. 9.2 Rot. 370. 
be Es PAS s. The deſendant juſtified by a term for I « uſe in 
— years, beginning it with a general nau, fc moiesd. 
3 The plaintiff replied, and an immaterial 15 was joined. or 6 
bs And now ſerjeant Darnall moved for a repleader. ' And he + wages ory Fo 
the was oppoſed by Mr. Ward, becauſe a repleader cannot be | at which 


granted before verdict. And for that he cited 3 Kb. 664. » verdidt might 
(ar. A in point. But Hol chief juſtics ſeemed to cure | 
be of a ary opinion. And a day was given to heat 

counſel of both ſides. © And afterwards at another day upon 

conſideration, c, of this, Holt chief juſtice delivered the 

opinion of the eourt to be, that now a repleader ought 

not to be granted before trial z becauſe now by the ſtatute 

of 16 & 17 Car. 2. c B. of jeofails many defects are aided 

by verdict j and therefore granting of a repleader may be pre- | 
Judicial to the plaintiff. And a repleader was denied. See _ 
M. Trin. 2 Ann. B. R. 922. 8. C. „ ths 


Leighton verſ. Theed. 
8. c. 3 Salk. 423. pl. re 


P ON a motion. for a new trial, it was faid-by Hol 
U chief juſtice, that if there be a tenant at will — . 
"s rent quarterly ; the leſſor may determine his will when a leaſe at will 


pleaſes ; but. then he will loſe all the rent that would —_ — leaſews 
< far the quarter, in which he determines his will. P. LY wo 


%the lefſee at will ma determine his will when be pleaſes, Com. 14 


hs he ſhall pay the rent for all the quarter, in which P ar If th de. 

1 0 722 — * who — » loſes — . — 8. C. Silks 413. Vide 2 Bl. 
, * from year to year ſo lon arti I 

Lerpt at the end of © wrt 3 I Term. Rep. I my * — — 


2 2 2 ; he 
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Lzienron he determines his will. But if A. makes a leaſe to B, for 


3 


2% a year, and ſo from year to year, quamdiu ambabus partibus t 
2822 plcuri ; A. may 3 dia will at the end of 75 year, 1 
ut if any new year be begun, it cannot be determined 4 

before the end of the year, He ruled the ſame point ac- 
cordingly at a trial upon gvidence, the ſummęr aſſiſes at ir 
Lincoln 1699, between Leh and Green. Salk, 413. pl. 4. 4 
N E "3 th 
or 
Wig, Bu en. . 
Rot. 136. ; m 
Courts cannot HE plaintiff brought an action of debt upon a bond 4 
take notice ex of 50 J. againſt the defendant as executrix to, &c. de 
— — The defendant pleaded that the teſtator was alſo bound to bn 
ment. $.C, Mary Mead in a bond of, Nc. and that ſhe in Hilary term be 
1s Mod. 611. 12 Wil. 3. exhibited her bill in this court againſt the de- do 
— „ate 30. fendant, and obtained . her; and alſo that * 
D. acc. 1 Bl. her teſtator bound himſelf in a recognizance to the king * 
2 at the aſfizes in Ii held before, Treby chief juſtice of the by 
m_— — common pleas, with condition that J. Heſſop ſhould appear * 
2. 8. Cr 1 at the next aſſiſes, &c, and then ſhe ſhews, that Heſop dd the 
Mod, 611, not appear, whereby the recognizance became forfeited to wil 


In debt upon a g 
bond a er the 


z which iganct appears by the plea to be 30 
pleke ami. acknow ; 


before the laſt act of general pardon, but ca 


— — endant avers that it was not pardoned; and the B 

ang bad dentate. 2 fatther, ſays, that ſhe tempore exhibitionts. billae 4 
GU pracdifice Maria proacdifiae plens adminifliravit, &c. not wy 
ef the vtatatitÞ's babe goods above enough to ſatisfy the faid judgment 19) 
ation. n and recognizance. The plaintiff demurs. And exception con 


was taken to this plea. 1. That it. appears that this recog- upo! 
nizance was before the general a& of pardon, and therefore uit 
pardoned ; and the general averment, that it was not par- po, 
doned was not enough. But it was argued for the deſend- this 
ant, that this act of pardon ſhould have been replied by the ken 
plaintiff; and-the plaintiff, — ae 2 tee 
recognizance was not excepted in any of the exceptions 

Adlon by bill of an act of pardon, unleſs it. be commanded in the at 
that after the itſelf, that every perſon ſhall take notice of it. But this 
4 che platnciff's act of pardon has, nothing. in, it capcerning notice to be 
aQion I. 8. ex- taken of it by the court, &c. unleſs concerning proceſs in 
pre ap bil ſome particular caſes there mentioned, or upon 2 ples « 
—— the general iſſue. 2. It is a rule in law, that he who w 
the defendant take advantage of an act ought to ſhew bimſelf not to b* 
a executor, icin the exception 3 noc bere the / plaintiff takes 
the exfibſting vantage of the act, and therefore of bis part be if 
of the Leid bill to ſhew, that this recogaizance was not excepted out 


the dcfendnt | 
had fully adminiſtred, docs a6 =» 


of een 3 the benefit of the act. 3 J, 234. As to the object 
Err: 1 5 df that 


——— 


9 ** 
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that the defendant ought to aver, that this recognizance was 
not within the ſaid act. Anſwer. The ſtatute does not 
alter the method of pleading ; as in caſes of leaſes made by 
deans and chapters, Wt. one has no need to aver, that the 
rent reſerved, was the ancient rent; but if it was not the an- 
cient rent, that ought to be ſhewn of the other ſide. And 
there will be the ſame reaſon, for the defendant to aver, that 
this recognizance Was not within the ſtatutes of geming, 
or uſury. But if the plaintiff had replied the act, &c. then 
the court would have taken notice of it, and the averment 
might have been according to the old rules of law in the 
faid caſe of pardon, which is a particulat .caſe. Againſt 
which it was argued for the plaintiff by Mr. Broderick, And 
he admitted that he who would take advantage of 4 pardon 
in a plea, ought to aver, that he is not excluded from the 
benefit of it by any exception contained in it. And that 
does not drive him to a difficulty, becauſe making his de- 
ſence by the parqon, he will cafily take notice of the excep- 
tions, But (by him) there is a difference between perſons 
and offences in ſuch caſe ; becauſe as to perſons, without 
ſuch averment the court will not take notice, whether he be 
the ſame perſon pardoned, or excepted, or not; but other- 
wiſe of offences. Ney, qq. Moor, 619. Pepb. 93. Moor, 
393- 2. The court will take notice of the i act, be · 
cauſe it may be given in evidence upon the general iſſue, 
But per Holt chief juſtice, this court is not obliged to take 
notice of an act of pardon, unleſs the act compel this court 
to take notice of it-ffor an act of pardon is not a general 
ad) which this act does not compel us to do. And it is no 
conſequence, that, becauſe a man may give it in evidence 

upon” the general ifſue pleaded, therefore this court ſhall 

take notice of it in collateral caſes, Now in a ſcire er. 

upon this recognizunce the defendant ought to have pleaded 
this act of pardon, otherwiſt this court could not have ta- 

ken notice of it. And Holt ſaid, he was not ſatisfied with 

the caſes, where it is held, that a man pleading an act of 
pardon, dught to aver, that he is not within the exceptions ; 


Incnan 
Vo 


For. 


— (a) the ſaid — . to be replied by the plaintiff, () Vide ante, 
: — neral, as the caſe ha pens to be. And it 119. and the 
i vin Mc ge 5 p | It — 


of private acts of par 

caſes to the contrary are not founded upon ſolid reaſon. 
Then Mr. Brodrick took” another exception to the plea, 
Mz. that the declaration was of Mich. 12 Will. 3. and 
that the bill of. Mary Merd was of Hil: 12 Will: 3; which 
vas afterwards ;- and that the defendant pleaded, that ſhe 
had fully adminiſtered at the time of the exhibiting of the bill 
44% Mead) fo that perhaps ſhe had not fully adminiſter- 
a the time of this action brought. But to that it was 
aſwered, that it was tempore exbibitionts billae praedifiae Me- 
7 praedifias ; and therefore if it had been only bi/lar prac 
it had been good, becauſe it would have referred to 

| 2 2 3 cd 


/ 


on whatſoever, and eat. 


Hil. Term 13 Will. 3. 


770 
Inszaz the bill of the plaintiff; and therefore Mariae pracdida- 
reer. hall be rejected as ſurpluſage. Sed curia contra. For though 
this action was brought by bill, yet no bill is mentioned in 
the record but the bill of Mary Mead, and therefore it ought 
to refer to that. And therefore judgment was given for the 

plaintiff. | | 

| * Clifton ver /. Wells. 
| 8, C. 12 Mod. 633. 

Charging a per- As E for theſe words, « Thou art a pocky whore, and 


ſon with having 
the French pox 
is pRtonable. 
ide com. action 
on the caſe for 


3 <« carrieſt the pox (innuendothe French pox) along with 

« you.” Upon not guilty pleaded, verdiQ for the plaintiff, 
And laſt Michaelmas term ſerjeant Hall moved in arreſt of 
defamation. D. judgment, that theſe words are not actionable, becauſe they 
= 24. Ed. vol. hall be underſtood only of the ſmall pox. And ſtayed un- 
2 til, c. And now this term, upon cauſg ſhewn by Mr. 
that the coupling of theſe words, pocky with whore, 


a pocky whore, Cheſbyre, 
and ſaying be gemonſtrates, that the defendant meant the French pox; 


— 22 and therefore they are actionable. Like the caſe where theſe 
is equf dent to words were held actionable, 1 Lev. 205. “ You have the 
| 2 <« pox, and got it of a yellow haired wench in Moorfields * 

Vide Carch. And all the court were of the ſame opinion, and judgment 


55. and Com. was given for the plaintiff, 


ubl ſupra. , £ | 
30 iz it to ſay a man has the poxy and that he got it of à particular woman. 


Rex ver/. Burgum Andover, 


A man who hus A Mendamus was granted to the defendants, commanding 
= 13 them to reſtore J. S. to the office of a common coun- 
cilman. They return, that by their charter of incorpora- 


diſcretion need 
not aſſign a rea- tion they may remove the common - councilmen per dias. 


ſon for the re- jonas ſuas t ties quoties et quandocungue illis placuerit, &c. and 


Sen die that they removed J. S. by their diſcretions, Cc. And Mr. 
they ought to have ſheun 


F. 32. 2d. Ed. Montague ſor the king urged, that 
eee 408. ſome reaſon, why they removed J. S. But afterwards upon 
cConſideration it was held a good return without ſhewing an / 
reaſon, haying power to do jt according to their diſcretions. 


Rex verſ. Morgan et al. 


\ 


2 the caption of N indictment found b the defendants for 2 riot 
ä IO was removed in B. R. and upon not guilty pleaded, 
jury found the Was tried at the affiſes, and verdict for the king. And nom 


bill upon their motion was made in arreſt of — and many exccp- 


Gower 3nd] tions were taken and over-ruled. But one, upon whi 
| they wereſworn the defendants principally relied, was, that there * 
| ond charged, omiſſion of juratsrum et eeratorum in the caption. id 


- 


* yy WY WY _ 
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which Mr. Broderick anſwered, that there is a great differ- 
ence between a record made for niſi prius, which is always 
made briefly, and an indictment removed with an intent to 
be quaſhed; that the words ſuper ſacramentum ſuum ſupply 


711 
Rre 


Vs 
Moz GAN. 


the omiſſion of juraterum et oneratorum. T. Jon. 180. 2 Keb. 


59. Rex v. Ambler. And afterwards this term Holt ſaid, 
that the whole court was of opinion, that it was good with- 
out ſaying juratorum et oneratorum. 


Johnſon ver/. Bewick, 


Rule was made for a prohibition, to be granted, 1%, 

&c, to the conſiſtory court of the biſhop of Winton, 
to ſtay a ſuit againſt the plaintiff by the defendant, for hav- 
ing ſaid to the defendant, ** Thou art a whore,” and for 
having ſaid to the defendant's huſband, 4 You have married 
* an old whore, and therefore have no children ;”” upon 
ſuggeſtion of the cuſtom of London to cart whores, and that 
thele words were ſpoken in London. And now Raymond 
ſhewed cauſe againſt this rule, why a prohibition ought not 
to be granted. 1. That this cuſtom of London was obſo- 
lete, and never put in practice. 2. That it appeared here 
upon the face of the ſuggeſtion, that as well the plaintiff as 
the defendant lived out of the juriſdiction of London, viz. at 
Bewick in Middleſex, and Fohnſon in the pariſh of St. Olaves 
Suthwark. And therefore it would be hard to deprive the 


A prohibition la 
not to be grant- 
ed to a ſuit in 
the ſpiritual 
court for calling 
a woman 

« whore” in 
London on ſug- 
geſtion of the 
cuſtom of Len- 
don, unleſs the 
offender lives 
within the juriſ. 
diction of - 
don. | 


detendant of puniſhing the plaintiff, for having ſpoken theſe 


malicious and defamatory words, in a court where ſhe may 
proceed, to drive her to another court where ſhe cannot pro- 
ceed, the plaintiff living out of the juriſdiction of the court, 
And of that opinion was the whole court. And Holt chief 
juſtice ſaid, that if in ſuch caſe a prohibition were granted, 
it would give licence to all the market women, when they 
were in London, to defame their neighbours without fear of 
puniſhment. And the rule was diſcharged. Afterwards 
the ſame motion was made in the exchequer by Mr. Nelſoz 
for a prohibition, and upon a rule made there to ſhew cauſe 
Why a prohibition ſhould not be granted; upon Mr. Rays 
nnd's motion it was diſcharged, Paſgh, 1 Ann. reginat. 


Rex verſ. Croſs et ux. 


| 8. e. 12 Mod. 634. 


N indictment was found againſt the defendants for hav- 

1 ing received ſtolen goods, knowing them to have been 
le. Upon not guilty pleaded the defendant Croſs was 
found not guilty, and his wife was found guilty. And now 
vag moved in arreſt of judgment, that this fact, whereof 
f 0 the 


* 
% 
* 


Aster a ſtatute 
bas made a fact 
which was before 
a miſdemeanor, 
felony, an in- 
dictment will 
not lie for it as 


a miſdeme ane. 


w >. £69 


An indictment held good for treſpaſs, where it was 
ill for felony. 4 Ed. 4. 14. 3 Yb. $18. Rex v. Tbomp - 


pronounced the opinion of the court to be, that judgment 


was trigd before Gould Juſtice at Lincoln, being judge of 1. 


| Mr. ſerjeant Munday for the defi dant, judgment was given 


ſor buttons of ſilk and bair have no ſhanks. | 
' Adjudged accordingly, Paſch. 5 Arn. H. R. Dunas gui * 
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the defendants are indicted, amounts to felony by the late 


" 
- 


act of parliament, 3 W.& M. c. g. J. 4. viz. acceſſory after 
the fact; and therefore it is not indictable as a miſdemeanour, 
as in this eaſe it is: for if it were ſo, then a man might be 
twice puniſhed for the ſame offence ; for conviction upon 
go indi&ment for a miſdemeanor cannot be a bar in an in- 

ictment. for life, And this was urged ſtrongly by Sir Bar. 
tholomew Shower. Againſt which it was argued ſor the king 
by Mr. Montague and Mr, Lechmere, that if the law were 
according to what Shower ſaid, then the late act, inſtead of 
diſcouraging the receipt of ſtolen goods, would encourage 
it, For generally ſpeaking, the felons themſelves are un- 
known (who ſtole the goods), and therefore na proceeding 
can be againſt them, and conſequently no proceeding caq 
be againſt the receiver, ſor the acceſſory cannot be tried 
before the principal. 2. This was not felony at common 
law, becauſe it is not ſaid, that he knew the perſon, Cc. to 
be a felon, 9 H. 4. 1. But if it be now a felony, the 
king has liberty to proceed againſt the defendants, either as 
for a miſdemeanor, or for felony. 18 Eg. 4. 10, pl. 28, 


fon. Et adjournatur, And afterwards Holt chief juſtice 


aught to be arreſted, Becauſe now this fact being made 
* the ſtatute, is not indictable as a treſpaſs. And 
per Holy, chief juſtice, it would have been the ſame at 
common law, becauſe this. fact would have been good 
evidence of having been acceſſory to the felony after the 
fact at common law. And judgment yas arreſted, 


AN iaformation was exhibited againſt the defendant for 
FA having made wooden buttons, contrary to the late at 
parliament, 10 . 3. c. 2. Upon not guilty pleaded, it 


fiſe and a ſpecial verdi& was found there, v:z. that all tho 
button was of | woody but there was in it a ſhank of wir, 
And after argument by Mr. ſerjeant Neve for the king, and 


for the king, viz. that this was a button of wood, notwith- 
ſtanding the ſhank, which is no eſſential part of button; 


Ge, voy. Hinchdy, Paſt. 127.5 


— 


FN 
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Roſe well verſ. Prior. 
$. c. but with ſome ſmall diffetance. 12 Mod. 635. Pleading Lill. Ent, 33+ 


N an action upon the caſe the plaigtiff declared, 
he the ſecond of Oclober, the ninth of this king was, 


and long before had been poſſeſſed for a certain term of 


adtunc venturo et adbus inexpirato, in an ancient 
meſſuage, in which there then was, and time whereof, &c. 
had been, twenty-one ancient lights ; that the defendant 
was poſſeſſod of 4 piece of ground near adjoining to the ſaid 
bouſe ; aud that he the ſaid ſecond of Ober erected there 
anew houſe, and occupied and continued it until the twen- 
tieth of O:2eber the tenth of this king, which 


aid lights by all the time aforeſaid, per quad the plaintiff 2! 6. 


oſt the benefit of the ſaid lights. Upon not guilty pleaded, 
it being tried at the fittings at ni prius at Weſtminſter, be- 
fore Holt chief juſtice of the king's bench; the fact upon 
the evidence appeared to be, that the defendant was not 
occupier of the new houſe the ſaid ſecond of Odieber, nor 
at any time afier, but that he had before built the ſajd houſe, 
and had demiſed it to Shuttlaworth rendering rent, who had 
occupied it for all the time aforeſaid. And the queſtion was, 
if this evidence would maintain the declaration ? for it was 
ſdjected by the defendant's counſel, that it would not; be- 
cauſe, as the fat appeared to be, an action would lie 


" —_ 


Intr. Trin. T3 
Will. 3. B. R. 
ot. 158. 


that If a man eres 


a building 
againſt the an- 
cient lights of 
another, and 
lets it, an action 
will lie zgainft 
him for the 
injury it occa« 
fions while in 
the occupation 
of his leſſee 

S. C. Salk. 460. 


Roll. Rep. 221, 


373- 1 Mod, 

27. 

Vide Cro. E 

520. pl. 46. 

9 Co. $5» a. 

An action will 

lie ſor the 

wrongful conti- 

nuance of a 

duilding after 

a recovery in at 

action for the 
ul erec- 


againſt the defendant, but it ſhould haye been brought dan a7 . K. 
zainſt Shuttleworth, Upon which this fact was ſtated in acc. ante. 


a caſe, and reſerved for the opinion of the chief juſtice by 
(a) a rule made by conſent, and. in the mean time the ver- 
dig (o) was. for the plaintiff, ſubject ta the direction of 
the chief juſtice. And it was urged by direction of the. 
chief juſtice ſeveral times at the bar of the wag bench by 
Mr, ague, Sir Bartholomew Shower, and Mr. Mela, for 
the defendant, and by Mr. Northey, ſerjeant Darnall, and 
Mr. Williams, for the plaintiff. And it was urged for the 
leſendant, that this action is only to recover damages, and 
vill not lie againſt the defendant, who has only a reverſion 
in the term; but. the action ought to have been brought 
igainſt Shuttleworth, Cro, Fac. 373» Ryppon Us Bowles. Cre. 
J. 585. Brent v. Haddon. For though the plaintiff 
teceives damage, yet it is not from the defendant but from 

rth, and it is no objection to ſay, that an action will 
not lie againſt Shuttleworth, becauſe he cannot pull down this 
bouſe, becauſe it would be waſte ; for. doubtleſs be might have 
Pulled it down, and abated the nuiſance, for a ſtranger may 
Vatea nuiſance, and it will not be waſte in him. 2. By the 
Mienation of the builder of the nuiſance, the aſſiae of nui- 


lace failed at common law. 2 J,. 405- but the party 


(s) Vide Liu. Tat. 23. (4) Vide Liu. Ent. 516. 


prejudiced 


714 
Roh wang 


Pa "_ | 


.. admitting that the action would lie againſt the defend- 


( Vide Burr. 
I #5 Bl. 373. 
397» 


of Fetter v. Beale, ante 339, 692. 


leaſe he has put it into the hands of a man who cannot abate 
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prejudiced might have a gued permittat againſt the alienes ere; 
being tenant ; the reaſon of which will govern the preſent it, 
caſe, being an action upon the caſe, And now by Vin. that 
2. 13. ed. 1. ff, 1. c. 24. aſſize of nuiſance lies againſt the ho! 


erector and the alienee, which would not lie before the (aid tot 
act. This continuance of the nuiſance may be compared offn 
to an impriſonment, where every detainer amounts to a B. | 


new impriſonment ; nevertheleſs the man who firſt made 
the arreſt, is not anſwerable for the whole. 1 Roll, Ry, 
241. 4. If the defendant is liable for the continuance and 
the erection, it ſhall be intended, that all the damages as 
well for the continuance as for the erection, were given in 
the action brought before for the erection; like the caſe 


Againſt this it was argued for the plaintiff, that this is 
the only action the plaintiff can have; for he being only a 
leſſee cannot maintain an aſſize or a quod permittat, and 
therefore caſe will lie. F. N. B. 183. And the action lies 
more properly againſt the defendant, than againſt his leſſee; 
becauſe ſince the plaintiff erected the nuiſance, and then 
leaſed it for years, it is a continuanee by him ; for by his 


it for fear of waſte, and therefore it is a continuance by 
him. 2. The action will not lie againſt Shutrleworth, Gro. 

a. 373, Ryppon v. Bowles, for he has done nothing; and 
if he ſhould abate it, waſte would lie againſt him, if bis 
leflor hath the inheritance. 3. It is againſt the rules and 
juſtice of the Jaw, that a man ſhall take advantage of his 
own wrong, and deprive another, whom he has injured, 
of a"remedy which the law has given againſt him, by his 
own act. 4. He has a rent from the tenant, in conſide- 
ration of this nuiſance; and therefore it is more juſt, that 
he ſhould be liable for the prejudice that he has done. To 
which it was anſwered by the defendant's counſel, that tbe 
benefit of the rent which the defendant hath, cannot be 1 
reaſon to maintain this action; for the ſame reaſon would 
maintain the action againſt the heir or executor of the de- 
fendant, as the caſe might happen, for the continuance i 
their time. But that cannot be pretended, for being a per 
ſonal wrong, it would die with the perſon; and yet 
heir or executor would have the rent reſerved. 


And this term judgment was given for the plaintiff, fo 


ant or againſt his leſſee (per curiam) then the plaintiff ſhould 
have his election, and a recovery againſt the one would (- 
be a bar in an action brought againſt the other, Yelv. 299 
Spencer v. Com. Rutland, And it is very reaſonable, ” 
the action ſhould lie againſt the defendant, ben 


/ 
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* trected it and for ſome time continued the enjoyment of Roszw IT 
nt it, and then demiſed it to Shuttleworth, rendring rent, fo 7 
n. that he has made an agreement with Shuttleworth, that it 

he hould continue, and he has a rent for it. He likened it 

id to the caſe, where A. diſſeiſes B. and then A. makes a fe- 


offment in fee to C. C. takes the profits, then B. re- enters; 
a B. in treſpaſs againſt A, ſha]l recover all the mean profits 
de received by C. 11 Co. 51. 4. Lifford's caſe. This action 
, cannot be maintained againſt the heir or executor of the 
nd defendant, becauſe it is a perſonal wrong, and (a) dies with (H) Vide Co. 
as the perſon. As to the caſe put of impriſonment, Holt chief 371. 
n juſtice ſaid, that if A. wrongfully arreſts B. and then A. de- 
aſe livers B. to C. A. is guilty of the continuance of impri- 
ſonment. And as to the objection, that damages may be 
intended to have been recovered in the action for the erec- 


is ton, 1. No ſuch action now appears to have been brought, 
T but in the caſe of Fetter v. Beale the former recovery was 
nd pleaded, 2. The damages for the continyance of the nui- 
ies ſance cannot haye been recovered in the action for the 
e; erection, becauſe they were not then ſuſtained; but the 
en battery was the ſame at the time of the action brought, 
his and being a tranſient act did not lie in continuance, and 


ate therefore all the damages were given for it in the firſt 
tion, And judgment was given for the plaintiff, 


Foreland verſ. Hornigold, 8 
3. C. Salk. 72. Holt, 80. and more at length 12 Mod. 533. Rot. 164, or 
EBT upon a bond, conditioned to perform the A gary whe 
award of J. S. The defendant pleaded, nul agard offers to ſet out 


10 jat, The plaintiff replied, and ſhewed part of the award, ——— 
the ind pleaded it with a profert in curia, and aſſigned a breach. omen, 7g, 
ors The defendant demurred for variance; and the variance as is void. 


being material, viz. in the ſubſtantial part of the award, Bat he muſt 


de- court gave leave to the plaintiff to diſcontinue, upon —— 
e iN payment of coſts, But if the plaintiff had ſhewn all the 
Fa part of the award that was good, and had omitted to ſhew 


part of the award that was ill in itſelf and void ; upon iflue 
ul agard, that would not have been a material variance. 
Aud ſo Hol chief juſtice ſaid, that it had been ruled before 


art upon evidence at a trial at ni prius at Guildhall, And Gould 
wry Jultice ruled it accordingly at the ſummer aſſizes in the 


tome circuit, And per Holt chief juſtice, the judges made 
w diſtinction between the good part and the bad part of 
u award till the time of king James I. 

| | Vincent 
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f * 

5554. *. Vincent ver/. Beſton. 
183. | | 
If a defendant Samt upon three promiſes for 55 J. each. The de. 
1 part AA fendant as to the 55 mentioned in the firſt count 
C's" pleads, that the plainti ht not to have his action, for 
charge of de- that the ſaid three ſereral aſſumptions is narratione ſuperius 
mand, the > fentionatar, were for the ſame ſum of 55}. which ſum of 
ur ene 55.4. the defendant had paid to the plaintiff before the aQion 

judgme ; 
ought z and for this he prays judgment, if the plaintiff 


on nil dieit as tq 
the ences ought to have his action againſt him. The plaintiff replied, 
atdervif the nt the defendant did not pay, Wes The defendant ds 
will be diſcontl- murred. And the court held, that the wnole was diſcon- 
— tinued, becauſe the defendant pleaded only to the firſt of 
180. the promiſes, and therefore the plaintiff ſhould have taken 
28 _ judgment by nibil dicit upon two of them; but not having 
CB. ie 440 done it, the whole is diſcontinued ; for the defendant had 
231. ' fixed his plea by the beginning to the firſt promiſe, and 
But though be therefore the ſpecial matter which follows will not aid it 
Allet he may 1 Kall. Rep. 177: 406. But afterwards, this being all 
take eh judg- done in Michacimas term, and no continuance being entered 
time wich? the upon the roll, the plaintiff entered up judgment by nil ducit 
the term of upon the two promiſes to which the defendant did not plead, 
which — U And this was approved by the court, upon a report made 
— men of it by the maſter after reference to him, and judgment 
viouſly enter a was this term given for the plaintiff upon the demurrer. 


continuance» Mfr, Cheſbyre counſel with the plaintiff, Mr, Branthwait 

rs, wich the defendant. | _ 
al. Gree verſ. Rolle and Newell. — 
B. M Roe. 664. 


b Rellt ad Newell, for lands in Deron 
| nroi6the ſtature . Fue defendants appeared, and entred into the com- 
of limitations, mot rule in eſectment, and pleaded jointly not guilt) 
— Phe cauſe being brought to trial at the aflizes at Erna, 
— Sir. Jobn Rolle appeared, and confeſſed leaſe, entry and oufler, 
though they but Nell did not appear. Upon which the plaintiff entred 
l a n proſe againſt Newell at the ſaid aſſies, and as to dit 

Lein iu asche Notte the jury found u ſpecial verdict; upon which the ling 
ſererable, the quefion was; whether the entry of ce/iuy gue . 
PR 1 fuffictentto avoid the ſtatute of limitations, 21 Jac. l. e. 10 
proſequi as Ind it- was heid clearly by the whole court, that ſuch en) 
to one, u was ſufficient to avdid the ſtätute and they would ot 
proceed 4 C, Hear” ut argument upon the point, And a rule was make 


6. 213 Mod, 6h1. | Vide Cifth. at. Thi jus before the tie 
27 6e, 5, &. Kal, 436. in Mod, 657, An the Judge N pſu may d 5 
* 5 * F that 


ee ey of E plaintiff brought an ejed ment agaioft the defend- 
eeſtuy que truſt ants Sir 


13 Mod. 651 


4 
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that the plaintiff ſhould have judgment, unleſs the defendant Gua 
hewed cauſe to the contrary before the end of Trinity term 
aft paſt.” Upon which Mr, Broderick moved to ſet aſide the 
aid rule ; becauſe (by him) the retraxit is irregularly en- 
tered ; and the plaintiff, after the entry of it, ought not to 
have proceeded, ſuppoſing that it had been regularly enter- 
ed; becauſe by his declaration he ſuppoſes, that he has right 
only againſt both jointly, which ſuppoſal he has falſified by 
the entry of the retraxit, confeſling thereby, that he has no 
right at all againft Newell. Sed curia contra, as to this laſt 
matter. For if an ejectment be brought againſt two, and iſ- 
ſue be joined, and then one of them dies, and a venire is 
warded as to the two defendants, and a verdi& againſt 
two, yet = ſuggeſtion of the death of one of them upon 
the roll, plaintiff ſhall have judgment for the whole 
inſt the other, Cro, Fac. 303. 274. 2 Kb. bs. be- 
auſe this action is grounded upon torts, which are ſeveral 
in their nature, and one may be found guilty, and the other 

xquitted, Then Mr. Broderick argued, that this retraxit Rat. Entr. 66.36. 
ws entered irregularly, for (by him) the non proſ. muſt be 

interpreted a retraxit or nothing; for it cannot be a nonſuit, 

for if it were a nonſuit, then the plaintiff, being nonſuit 

wainſt one, ſhal] be nonſuit againſt both. And as 4 re- 

raxit it cannot be good, becauſe the defendants have joined 
in plea, and therefore neither the plaintiff nor the judge of 
tfiſe can ſever them; and all the caſes, where retraxits have 
teen adjudged good, were where the pleas were ſeveral, and 
not joint. Long. 5 Ed. 4. 108. Bro. Judgment. 77. In 
treſpaſs againſt ſeveral, if the plaintiff enters a non proſe 
inſt one, he cannot proceed againſt the reſt, unleſs they 
krer in plea, 2, The judge of ni priu could not enter 2 
raxit to be good, becauſe upon the entry of it judgment 
wght to be immediately, that the defendant againſt whom 
tte retraxjt is entered eat inde. ſins dis; which the judge of 

il print cannot do, and ſo this retraxit is. irregwar ; the 
waſeguence of which is, that Newel! continued. defendant 
withſtanding this retraxit,, and nevertheleſs. the judge 
tied the iſſue. only. againſt one of the defendants. He cited 
Uo 2 Vert, 195, Fagg v. Roberts, that the plaintiff ought to 
ne been nonſuit, becauſe both the defendants-did not con- 

leaſe, entry and ger; and 1 Sid. 76. Boulter u. Ford. 
ante it was artzurd- ſor the plaintiff. by Mr. ſerjeant Dor- 

, that a. retrax;t may be entered before the judge of nf 
ivy, becauſe the parties are all demandable-there, and Ha vo 
uy, and there. appearance is at the beginning recorded. 
That fuch © Judge. may.record a protection. Ca. Ma. Chart, 
1 17 K. 3, 2a, The ſame law of u receipt: prior. 

97 he may, receiye a plea Puts darr ein continuamue, Velo... 
91, but cannot give judgment upon it, That he may re- 
70 a demurrer ta the eyidence, or & plea. to the challenges 

ibe jury, And for the ſame reaſon he may record a 10 


prof. 
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Gurz pre. In Co. Entr. 172. a relifta verificatione with a cegnoit 
388 aclionem is entered at ni/i prius, and judgment given upon it 
in C. B. in dower, which is ſtrong in point. If in this caſe 
the defendants had ſevered in —— a nolle proſequi might 
have been well entered. Cre. Car. 243. Now this plea is 
ſeverable in its nature. See 11 H. 5. ö. per Keble. And he 
| Cited 20 Miſe 20, 2 Roll. Abr. tit. Trial, 630. pl. 13. Hi, 
70. 180. 3 K. 136. But per Holt chief juſtice, upon the 
nen prof. entered againſt one of the defendants, judgment 
ought to have been entered for him, which 45 not he 
done at niſi prius; and before ſuch entry he is not diſcharged, 
and the plaintiff ought not to have proceeded againſt the 
other, He had never ſeen ſuch a retraxit as this ; and he 
was of opinion, that a retraxit cannot be entered againſt one 
of the defendants, where they join in plea. Beſides, that 
before the ſtatute of York, 12 Ed. 2. fl. 1. c. 4. the plain- 
tiff could not have been nonſuit at ni prius, becauſe he was 
not demandable there; and therefore now he cannot enter 
2 non prof, there, And therefore he held, that this retraxit 
was irregularly entered, and that the plaintiff ought not to 
have his judgment. But Powys and Gould juſtices held the 
- Contrary. 1, Becauſe the plea is in its nature ſeverable, 
and therefore a retraxit may be well entered as to one of the 
defendants. 2. That the judge of niff privs may receive 
ſuch entry. And judgment was given for the plaintiff, And 
afterwards error was brought upon this judgment in parlia- 
ment. And the judgment of the king's bench was affirm- 
ed Saturday 18 April 1702, and 50 J. coſts given to the de- 

t in error. f 


© Pullen ver/ Birbeck. Ante 346. 

s. C. Selk. 563. and with r of counſel, and very much at large, 
5 12 « 355- 

N a ſeire facias ſued by the plaintiff againſt the defendant, 
e habe the writ ſhewed, that the (a) plaintiff had recovered 
lands is extend. judgment againſt the defendant for 600 J. and that be ſued 
ed upon an ele- an elegit thereupon, directed to the ſheriff of Maſtmorclini, 
git, the execu- to Which the ſheriff returned, that he had levied goods to 
ly void. D. «cc. the value of 66 J. and that the inquiſition found, that the 


- 


14. 91. pl.72. defendant was ſeiſed of two farms, the one of 401. per an. 


Of mas lie et dum, the other of 60 . and that he had ſeiſed the farm of 


a freſh writ of 60 J. per annum, &c. that by the ſaid return it appeared, that 


| „the execution. was void; becauſe be ſeiſed mote than ! 


| moiety; and therefore this writ commanded the defendant 
to ſhew cauſe, Why the plaintiff ſhould not have a new exe. 
cution. To this writ the defendant demurred. And it = 
3 by Pratt ſerjeant, that the execution was not vor") 
but voidable, at the election of the defendant, who was pre 
judiced by it. And for that he cited many caſes of leaſes 
repens i ese Rd on ay nd ce Be by rey Ree? But the ſtatement i 13 
, agrees with the ſtatement here. 51 0785” 2067 X73 


* 


3 


Hil. Term 13 Will. z. 719 


made by infants, by ſeme coverts, jointly with their huſbands, Pvrr.ax 
tenants in tail, biſhops, &c, that they were only voidable. Bister. 
2+ That the plaintiff was eſtopped by his acceptance, to ſay 
that the execution was void. And to prove that he cited 
212 Ed. 3. 14. 44 Ed. 3: 2. * E contra it was argued b 
ſerjeant Hall for the plaintiff, that the execution was void, 
becauſe the ſheriff had but a bare authority, which he had 
not purſued, and therefore his act is void. 22 Ed. 4. 3. a. 
Dier, 135. pl. 14. March, 8. pl. 20. 117. Co. Lit, 49. 6. 
52. 4, Cro. Car. 335: 1 Leon. 35. Hardr. 421. And 
that this caſe reſembles the caſe in 7 Ed. 4. 3. as the plain- 
tif had a new _ there, he ought to have a new elegit 
here, 2 Brownl. 96.7. 1 Sid. 91. Cre. El. 160. 8 Ed. 
4 4- "Treſpaſs lies againſt the ſheriff, if he exceeds his 
authority. 1 Sid. 184. 1 Vent. 105. 261. That ſuch legit 
executed in ſuch manner is void. 1 Sid. 239. As to the 
opinion 2 nfl. 396. that an extent cannot be avoided, after 
it is filed; that is, where there does not appear to be more 
than a moiety upon the extent itſelf. And ſo it is explain- 
ed by Hale, 1 Ventr. 259. 3 Keb. 313. And therefore he 
concluded that the plaintiff ought to have a new execution. 
And of that opinion was the whole court, after ſeveral argu- 
ments at the bar. And this term they ſaid, it was a plain 
eaſe, that the execution was void, the ſheriff having exceed- 
ed his authority. And judgment was given for the plaintiff, 


Vaſ; per ver /. Eddowes. Iatr. Paſch. 12 


Will. 3. B. R. 
1. C. Salk. 248. Holt, 256. 11 Mod. 21. Blencowe's MS. Rep. vol. 1 p. Rot. ans. 
214. with the arguments of counſe], and much at large, 12 Mod. 658. 
Reſpaſs for his cloſe broken, and depaſturing of his Ifcattlediftrain- 
4 graſs with cattle, &c, viz. porcis, We, As to all the #4 for damage 
treſpaſs, except with one hog, the defendant pleads not — 
puilty; and as to that he pleads in bar, that the plaintiff diſ- the owner will 
tained the ſaid hog then damage feaſant, and impounded it "* bs liable co 
in the common pound of the manor nomine diſtrictionis, &c. damoge, unleſs 
The plaintiff replied, -confeſling- the . diſtreſs, and the im- (4) be either oc- 
pounding, that the hog, without the aſſent of the plaintiff, — his 
tleaped out of the ſaid pound, the plaintiff: adtunc nec adbuct cattie back, 
not being ſatisfied for- the ſaid damage. The defendant do- 
murred, And Raymond argued for the plaintiff, that it ap- 
pears, that the plaintiff had no ſatisfaction for the ſaid treſ- 
and therefore may maintain this action. That the hog, 
though diſtrained, was but in nature of a pledge; and that 
upon tender of the damages by the defendant to the plaintiff, 
ought to have permitted him to have the hog. Cro, El. 
162. 2 Leon. 1 4+ pl-211, Anneſley v. Fobnſen. Replevin 
alter a writ of ſecond deliverance, the defendant avowed for 
feaſant, upon which iſſue was joined, and verdict 
„benen on this caſe in Salk, Holt, 11 Mod. and 12 Mod; the three juftices are re- 
ad vis held, that the owner would have been liable to an action, if the eſcaps had hap4 
the fault of the diſtrainor. | ' 


for 


720 


Vasyrrn 


VV. 
Kvv0wrss 


this term the court. gave their judgment. And Gould juſtice, 
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for the avowant, and damages were aſſeſſed, and return 
awarded, the ſheriff returned averia elongata, upon which a 
withernam was awarded of the cattle of the plaintiff, upon 
which the plaintiff came into court, and tendered the da- 
mages aſſeſſed by the jury, and brought the money into 
court, and prayed a vp the the tuithernam, the court impoſed 
a fine of oh and 4 4. for his contempt, and then granted his 
prayer, 2 Inf. 341. if return irrepleviſable be awarded, 
the owner may offer the arrearages, arid if the defendant re- 
fuſe to deliver the diſtreſs, the plaintiff may have detinue, 
becauſe the diſtreſs is only in nature of a — 13 H. 4. 
17. 4. 2 I. 107. C. Fac. 148. The diftrainer can- 
mot uſe it. /. 96. Ney 119. He cannot tie them in the 
pound, 27 V. 64- if cattle diftrained die in the pound, 
the diftrainer {hall have an action of treſpaſs ; or may dif- 
train again, if the diſtreſs was for rent, Do#3. and Stud. cap. 
27. which ſeems 2 ſtrong cafe in point. As to the objec- 
tion, that kvy per dire is a good pleay he anſwered, that 
ſuch plea ought to mention, quod adhuc detinet, or quad fc 
nil dilus, othierwiſe it will not be good, which ſuppoſes fatis- 
ſation, Ses 28 H. 6.6. 35 H. 6. 10. 36 H. 6. 48. 
Raſt. Emr. 1 T5: Cs. Entr. 49. b. And therefore he con- 
cluded, that ſuch diftreſs being become by the fault of the 
defendant (for he ought to have made ſatisfaction for the 
treſpaſs) ineffectual, the plaintiff may have treſpaſs, 

And after this caſe had been ſtirred many times at the bar, 


nnd rey branang by Io, monty Cars 
ought to have t. ur ton, an ruht, ju . 
tices, gave judgment for the defendant, becauſe it did not 
appear, that the hog eſcaped by the default of the deſendant; 


for perhaps it TY in the pound ; and it would 


of action, and+ſaid, that it was-a vexatious ſuit, more worthy 


be very hard, that the defendant ſhould loſe his pig, and alſo 
make other ſatisſaction to the plaintiff for the damage done 
by it. Note, that Hol chief juſtice always, when this caſe 
was ſtirred, was angry, by reaſon of the fmalineſy of the cauſe 


5 tp be brought in the county · eourt thas in the king's bene! 


Dat lies 
dail upon their 


R. acc. ante 75. prin 


Proceedings 


the vight des in fal term ofior the 5eturo of the proceſs. 


was given for the deſondant. | 


EBT wav brought againft the defendants v ball up- 
Von their” recopriizance. The judgment again bet 
cipal was . in Trinity term; and I the plaintiff 1 
r facla, tue bull Woulk have had time to bring! 
the defendant, until the return of the „che fucini, 


= 


1 they 


dn 
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they are deprived by this means, And therefore Mr. Men- Mirxza 
jague prayed, that the defendant might have an imparlance. prix, 
And he ſaid, that ſome books are, that in ſuch caſe debt 

does not lie. And for that he cited Ray. 14. But per 

curiam, the bail ſhall have the ſame time for the render of 

the principal, as if they had been ſued by ſcire faciasz and a 

rule ſhall be made accordingly. In the ſerre facias they can= 

not (a) plead the render after the return of the capias ad ſa- 8 acc. ante 
tixfaciendum, becauſe the condition of the recognizance iss 

broken by the return of non eff inventus upon the capias ad ſa- 

tirfaciendum. And they ſaid, that the bail ſhould have fif- 

teen days in the term; and in vacation they ſhould have as 

much time as they would have had, if they had been ſued 

upon a ſcire facias to render the principal. But afterwards 

at the end of the term Halt chief juſtice ſaid, that the judges 

had made a (6) rule, that if the plaintiff in the original action (3) Tr. 1 Ann, 

brings debt againſt the bail upon their recognizance, the 

bail ſhall have eight days after the return of the writ, to ren» 

der the principal; and if there be but four days in the term 

aſter the return of the writ, he ſhall have four days in the 

following term, 


Rex ver /. Cranmer. 


| 8. C. 12 Mod. 647. 
N indictment was found againſt the defendant. And The clerk of the 
after he had pleaded not guilty, and it had hung up en cannot 


tondary of the crown office of the king's bench, and per- ne without 


leave from the 


| Hil. Vacviog 


WY Philips ver/;, Philips. ot ONS 
in Jo hats ee Ua. n Ae 


A. Seiſed of lands in fee, deviſed them to B. and C. and ven « den 
* their heirs, in truſt that his wife Elizabeth, and her in truſt that A. 
Uughter Martha, ſhould have the profits equally divided _ 
ween them during the life of Eliaabeth, and afterwards.to- — 1. 
8. and C. and theit heirs, in truſt for the heirs of the body between them; 
of Martha, afterwards to his right heirs z Martha died be- — Poms wn 
fore Elizabeth without if » Elizabeth took out adminiſtra- ton, Vide ante, 
wal Martha. And upon a bill in chancery, the cauſe 624. and the 


og heard by the maſter of the rolls, he held, that Elizg- ige gn 

' tral Tor A, a2d B. daring the life of A. as tenants in common, with an immediate remainder 

—— for the heiry of the body of B. B. takes an intereſt pur auter vie, which in caſe ſhe dies 
A. without iſfos will devolre upon her perſodal repreſentative. . 
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Pur.ir* beth and Martha were joint- tenants, and that the whole ſur- 
Pairirs, vived to Elizabeth. Afterwards upon appeal to Somers lord 
chancellor, he held, that Elizabeth and Martha were tenants 
in common, and that the eſtate as to Martha determined by 
her death, and then he in remainder would come into poſ- 
ſeſſion for her moiety. Afterwards, upon a re-hearing be- 
fore Wright lord keeper of the great ſeal, he held them to be 
- tenants in common; but he was of opinion, that an eſtate by 
implication aroſe to Elizabeth, after the death of Martha, for 
her life. But he made a reference of it to the opinion of the 
judges of the common pleas. And they held, that they were 
tenants in common, and that Martba had an eſtate pur auter 
vie, and that ſo the ſpecial occupant ſhould have it, viz. Eliza- 
beth, as ber adminiſtratrix ; that Martha had no eſtate tail 
in the truſt, becauſe equity never makes a merger, but pre- 
vents it ; contrary to that which lord Semers held. 


Rex ver/, Dawes. 


The theriff may - A N attachment iſſued out of this court againſt the de- 
apa = fendant, for a contempt committed by him, directed 
under an attach- co the ſheriff of Cumberland, Upon which the defendant be- 
ment iſſued out ing arreſted, Thomas Lamplugh elquire, ſheriff of the (aid 
— 8 Ley county, took a bail-bond (in which perſons very ſufficient 
tempt. S. C. were — for his appearance at the return of the attach- 
Salk. £03. R- ment) and let him go at large, The defendant refuſed to 
py wg appear at the day of the return of the writ, which was di 
dington v.Fitch. Feneris 8 craſlinum ſanfae Trinitatis laſt paſt, Up- 
bas on which the ſheriff was amerced ; though he offered to 

g. the plaintiff in the action to afign him the bail - bond, which 
Tia man-who he refuſed, alleging; that the ſheriff could not take 2 bail 
— — 4 bond upon an attachment. Upon which the ſheriff, think- 
tlect to appear ing he was opprefied, moved by Mr. Raymond laſt Mic haci- 
2. the return of mas term, that the court of king's bench would compel the 


the writ, the plaintiff to accept the agnment of the bail-bond. Andbe 


count he was 
arreſted from 
againſt he Re- 


who gavs bail 
be in town, the court will grant 8 tipſtaff 


to bring him igto courts ſedente coria-· 


£ 


by 


Hil. Term 13 Will. z. 


that the plaintiff ſhall accept the aſſignment of the bail- 
bond p for he may either accept it, or proceed againſt the 


$ ſheriff by amercements ; and the ſheriff may reimburſe him- 
7 ſelf, by ſuing the bail- bond: and if the bail- bond is not ſuf- 
[- ficient (as here it was but of 400.) he is without remedy. 
a But it was clearly agreed that he may take a bail- bond upon 
8 an attachment. See Stile 212. 234. Burton v. Lowe. 2 
* Vint, 237. Cuntra 3 Leonard 208. Bland v. Riccards.. Af- 
or terwards the laſt day of this term, upon alleging that this 
he was 2 bard Eaſe, and that Dawes was in town, the court 
re granted a tipſtaff, to bring him in ſedente curia; but he could 
ter 1 And fo nothing was done for the relief of 
f- the 2 | 


Dawzh. 
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Some PotnTs reſolved by Holt Chief Juſtice of 
the King's Bench, upon Evidence in Trials 


at Ni Prius. { 

Anonymous. N 

N an action brought upon a policy of inſutance of a of 

1 fhip, if it appears upon the evidence, that the ſhip wis am 

condemned by proceſs of law, and ſeized; by this ſentence of 

the property and ownerſhip are deſtroyed, and there is no of 

' remedy upon the policy of inſurance (4). Ruled by Hol this 

chief juſtice, May 31, at Guildhall, Paſch. 10 Wilt. z. 1698. n 

2 This docrine muſt be underſtood to apply to thoſe caſes only where the forfeiture is not B. | 

| by barratry z for where it is, 4t cannot. | diti 

6 by t 

Smith, Aſſignee of the Commiſſioners of — — 

a Bankrupt, ver/. Sir Richard Blackham. rupt 

In en aftiop by I T was ruled by Treby chief juſtice of the common pleas, * 

— — — at nifi privs at Guildhall, the fitting after Michaeima Par 

plaintiff need term 10 Will. 3. upon evidence in trover brought by the (s) 

NN — plaintiff againſt the defendant, after argument of the coun u. 34 

— R. fel on both ſides, x. That it is not neceſſary to prove, tha — 
cont. Dougl, the perſon, upon the petition of whom the commiſſion 0 | 

om bankruptcy was granted, was a areditor of the bankrupt 
Ed. 2 becauſe upon view of the ſtatutes, they do not require that 4 
cont. Bl, 702. 2. That it is not neceſſary to prove, that the bankrupt v 
32 indebted in 100 J. though the practice has been to dg (o T 


bankrupt was becauſe though the chancellor frequently, before he grants 


indebtedatallin commiſſion of bankruptcy, requires ſuch proof, yet it is on 
— mg-en ly matter of diſcretion in him. | 


rant a commit. | 
2 0 Cole verſ. Davies et al', Aſſignees of Maul 
Bankrupt. 


goods in execu- T7 was ruled by Holt chief juſtice of the king's benct 
"tion cannot be | Tweſday, January 31. Hil. 10 Will. 3. at nift piu 

feed by any ' Guildhall, upon evidence in a trial, 1. That if the goods « 
Cr — A. be ſeized upon a fieri facias iſſued upon a judgment 0! 
dy the party to tained againſt A. and after the ſeizure 4. becomes bankrvf 
whom they be this act of bankruptcy cannot affect the goods levied in e 


by | after ecution as aforeſaid, But if A. was a bankrupt before 


an act of bank. ſeizure, and after the bankruptcy, the ſheriff upon 3 writ 
ruptey, ifs. fer faciat to bim directed upon a judgmeat obta" 
taken out thereon, will, R. acc, Bl. $27. D. acc. Burr. 32. The clandeſtine 1 
goods to preſerve them from an execution is not an act of ruptcy- Vide Coche 4 
65. to 8g. The ſeinure in execution of a part of the gopgs Þ « „ in the camel 
Come of all. Though the wandes of goods tnder a0 on 
belonged to retain the poſſeſſion, on condition that ſach party ſhall repa 
raiſe the money by the ſale of the goods, ſuch permiſſion will not en 
, if be becomes = bankrupt, to the goods, Vide ante, 286. and the caſes 
81 Jace l. c. 19. . 13, Dougl. 303. 3 T. R. 346. CN 
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againſt J. ſeizes the goods and ſells them, and a commiſ- 
fron of bankruptey is granted, and the ſaid goods aſſigned 
by the commiſſioners, the aſſignee of the commiſſioners may 
maintain trover -againſt the vendee of the goods; but no 
(a) action will lie againſt the ſheriff, becauſe he obeyed the 
writ. 2. If a trader, hearing that a writ of ſieri facias was 
iſued againſt him, to the intent to preſerve his goods from 
being levied in execution, clandeſtinely conveys them out 
f a of his houſe, and conceals them privately ; that does not 
was amount to an act of bankruptcy, 3. That a ſ:izure of part 
nee of the goods in a houſe by virtue ot a fieri ſacias in the name 

no of the whole, is a good ſeizure of all. 4. It was reſolved ia 
Halt this caſe, chat if goods of A. are ſeized upon a fieri facias, 
05. and ſold to B. bona fide upon valuable conſideration; though 
* B. permits A. to have the goods in his poſſeſſion, upon con- 

dition that A. ſhall pay to >. the money, as he ſhall raiſe it 
by the ſale of the goods, this will not make the execution 
fraudulent. And in ſuch caſe a ſubſequent act of bank- 
ruptcy by A. will not defeat the ſale. But though the ori- 
ginal debt was juſt, yet if the execution was fraudulent, viz. 
upan any truſt, a ſubſequent act of bankruptcy will defeat it, 


(a) No action lies agaiaft the ſheriff for a ſale before the iſſuing of 2 commiſſion. D. Burg, 
u. 34. $18, Bl. $29. If he ſells the goods after the iſſuing of the commiſſion is notorious, an 
attion of trover may be maintained agaioſt him. R. Burr, 29. Bl, 65, D. Bl. 2064. though 
a jon uf treſpaſs cannot, R. 1 T. R. 473. 


4 : Young ver /. — 


T was ruled at niff privs at Weflminfler, the firſt fitting The public are 
after Michaelmas term 10 Will. 3. that every man of dee ary na 
common right may juſtify the going of his ſervants or of his jag paths on the 
upon the banks of navigable rivers, for towing banks of navi- 
barges, G. to whomſoever the right of the ſoil belongs, and 8*Þ!* rivers. . 
if the water of the river impairs and decreaſes the banks, 253. Vide 6 
vc then they ſhall have reaſonable way for that purpoſe in Mod. 163. 
the neareſt part of the field next adjoining to the river. And 
he compared it to the caſe, where there is a way through a 
rea! open field, which way becomes founderous, the tra- 
rellers (a) may juſtify the going over the outlets of the land Eg 
act incloſed next adjoining. 26: Lev. 226. 
W. Jon. 296, Dougl, 729. 3 T. R. 363. 


Anonymous. 


| P ER Hol chief juſtice, the (a) inhabitants of every pa- (= poems 
A, of common right t to repair the highways. f Plant. e. . 
ad therefore if particular perſons are made chargeable to f. 3. 1 T. K. 
chair the ſaid ways by a ſtatute lately made, and they be- ON 
"Me inſolvent, the juſtices of peace may put that charge 4. E. vol. Q | 


"yon the reſt of the inhabitants. Mich. 10 Will, 3. B. R. v. 398 
343 Hockley 
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| e HEE Hockley ver. Lamb. | 
A dum of com- T T was ruled by Holt chief juſtice at Wincheler Lint 


mon for cattle aſſizes xo Will. 3: 1. That a man may preſcribe for 
levant and common for cattle nt and couchant upon à meſſuage. 


wouchant on 4 


meſfusge, is And he ſaid, that he knew Hale chief juſtice to have been 
. Vide of the ſame opinion at Norfolk affizes. 2. By him a man 
3 cannot preſcribe for common appurtenant to a farm; be- 
vant and couch- Cauſe” it is uncertain, of what a farm conſiſts, perhaps of 
ant on a farm, ten acres,” or of a bundred acres ; but the preſcription 
ſuch farm be an Ought to be laid, to a meſſuage and ſo many acres of land. 
antignt one. But if there is an ancient farm, and the ſame lands always 
occupied with it; a man may have common of paſture, ta 

depaſture his cattle tilling that farm. 5 


Richards ver/. Squibb. 


Common ag · 1 T. was ruled by Holt chief juſtice at Dorchefter Lent afſizes 
purtenant for a 10 Will. 3. at trial at a nie prius, that if a man pre- 
certain number ſeribes for common-for a certain number of cattle, as ap- 
of cattle may be a a e; 

aſed by catrle purtenant, Oc. it is not neceſſary, nor material, to ſhew 
— — — that they were leuant and conchant; becauſe it is no preju- 
Sund. 32). dice to the qwner of the ſoil, for that the number is a- 
2 Lev. 67. Cro. certained, | 

Jac $74 


* 


Clerk verſ. How. 


Ins ruled by Holl chief juſtice at Brentwood ſummer 
1 affixes 10 Will, 3. upon evidence at niſ privs, that it 
| old land be furrendered to the uſe of a will, &c. and 
- afterwards the will deviſes this land to B. and his heirs, 
upon condition that he pay 100 l. within ſix months after 
tze death of the deviſor to J. S. if the money is not paid 
FJ. S. ought to be admitted, and then he muſt make an 
actual entry before be can ſurrender. And therefore in the 
| preſent caſe 5 ſurrender wade by J. $, efor Au et 


Boner ver /. Juner 0 


Coparceners ] T was ruled by Holt chief juſtice at Rygate in Surg, 
may join in ſummer aflizes 10 Will. 3. upon evidence at a trial, 0" 
Ace 20 W coparceners may join in ejectment. And {by bim) he 
caſes thive cd. caſein Moor 682+ 1 939+ is not laws d 


* : 1 


Pl 
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Palmer verſ. Hooke or Gouche. 


T was ruled by Holt chief juſtice, upon evidence at a On an ladebi- 


trial at niſi privs at Norwich ſummer aſhizes 12 Will. 3. * —— 
that if in indebitatus aſſumpſit for goods ſold and delivered, — 3 


upon non aſſumpſit pleaded the defendant gives in evidence, dence a ſeizure 


that the debt was attached by foreign attachment in London . * 


upon a plaint levied by J. S. (to whom the plaintiff was attachment, he 


indebted) againſt the plaintiff, &c, the deſendant will be mußt prove that 


triven to prove, that the plaintiff was indebted to J. 8. be- „n Pann t 


cauſe the plaintiff has no notice of the foreign attachment; the time the 
and therefore it may be only a contrivance by the defend- 2achment 


ant and J. S. to bar the plaintiff of his preſent action. RR 


2. In ſuch caſe the plaintiff may ſhew in evidence, that the out the attach 


ſuit in London was after an original filed by the plaintiff in Pm eanot 
ſome one af the ſuperior courts; and that will avoid the be attached 
operation of the foreign attachment. H If the orignal under a foreign 
did not iſſue before the plaint was entered in London, but ws yrs hs 
only antedated, and bore teſſe before, and no arreſt was commenced for 
made before upon it; that will not avoid the foreign at- it before the * 
tachment. But this latter point Holt reſerved for his far- — 
ther conſideration, But (ut audivi) he was afterwards of the attachment 


8 ii Vide 
the lame opinion. — ol. 32, 


An Qjon by original is to be conſidered as commenced from the time the original iſyes, nut 
ia the time it bears tefte, Vide ante 212. and the caſes there cited, 


Windle verſ. the Hundred of Chelmsford. 


[ Nan action upon the ſtatute of Finchefler, in which the 
plaintiff ſhewed, that he was robbed of a bank bill, 
won evidence at the trial, aſſiaes 10 Will. 3. at 
Brentwood in Eſſex, before Hatſell baron of the exchequer, 
be directed the jury to give damages for the whole value of 
tte bill, which they did accordingly. 


| Smithies verſ Dr. Harriſon, 


N caſe for words, which imported the committing of ige Bull. 
1 adultery by the plaintiff with Jane at Stile, the defendant Ni. Pr. 4 Ea. 
in mitigation of damages may give in evidence, that the p- 9 | 
Pani committed adultery with — Stile, but not with 
iy other woman. Per. Holt chief juſtice at Brentwood ſum- 
a aſlizes 13 Mill. 3. ruled accordingly. | 


3A4 Haſtead 


| poſt. 829, Vide where the deviſe makes an alteration o 
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Haſtead verſ. Searle, 


| . Lands may paſs Makes bis will in theſe words, viz. * I deviſe to 
by no _ A. „J. S. all thoſe my lands in Bramſtead in the county 
county in which © of Surrey in the poſſeſſion of Fohn Abley ; whereas in fa& 
they ſie. Vide A. hath not any lands in Surrey, but he had lands in Bran- 
, Pulſe, 755 flead in Hampſhire in the poſſeſſion of John Afpley. And in 
447. 473- W. an ejectment brought by the heir of 4. for theſe lands in 
Jon. 195. 379: Fiampſhire againſt the deviſee, it was ruled by Holt chief 
juſtice, that theſe lands in Hamꝑſbire would paſs by this 

deviſe. And the plaintiff was nonſuit, At Wincheſter Lent 


 allizes 1679. 10 Will. 3. 
Lord Petre ver/. Heneage. 


Thiogs which E R Hol chief juſtice, a jewel cannot be an heir-loom, 
are not ponder- but only things ponderous, as carts, tables, &c, Ruled 
ous cannot de by Holt at the fitting in Middleſex after Eafter term 13 Will. 


2 3. in trover for a chain of pearl. See Co. Lit. 18, 6, that 


8 the ancient jewels of the crown are heir-looms, 


Emerſon ver. Inchbird. 


An heir ſhall TJ N debt upon bond brought againſt the defendant as heir 
ws eh any} to bis father, &c. riens per deſcent pleaded, the plaintif 
8 replied aſſets, and iſſue thereupon. Arid the evidence was, 
the Imitation that the obligor, the defendant's father, deviſed to the 
- 2 defendant his ſon and heir certain meſſuages in Exchequer 
81. 78. 1 Leon, Alley in fee, but 1 pay with an annuity or rent charge 
112. 315. payable to the defendant's mother. And it was held by 
8 — olt chief juſtice, that theſe meſſuages deſcended to the 
pl. 36 Qw.65; defendant, and were aſſets. For (by him / = 2 Is 

the limitation of. 
— the eſtate, from that which the law would make by deſcent; 
charging the and where the deviſe conveys the ſame eſtate, as the lan 
eſtate "= by would make by deſcent ; but charges it with incumbrances. 
2 33 In the former caſe the heir takes by purchaſe, in the latter 
3 by deſcent, Trin. 13 Will. 3. B. R. Guildball, London. 
2 Bl. Com. 242+ 


# 


The defendant I N ejectment the demiſe by the leſſor of the plaintiff to 
jn an <jc8ment 1 the plaintiff whs laid to be the tweaty-ſeventh of 4 

conſefs the leaſe 1697, which time was not come at the time of the trials 
entry and ouſter, but the tenant had entered into the common rule, to - 


n feſs leaſe, entry and oufter, And the court compelled 


1 day not arrived gt the tim of the trial. 


15228 — 
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defendant to confeſs leaſe, entry, and oufter ; otherwiſe the 

plaintiff would have been nonſuit, and then he would have 

had judgment againſt the caſual ejector; although it was 

objected, that the plaintiff could not 8 though 
le 


0 the verdi& were found for him. Ruled by the court of 

2 king's bench upon a trial at bar. Mich. $ Will. 3. B. R. 

K Claxmore ver/. Searle, Field, and Falkner. 

in 5 

| xmore brought an ejectment againſt Searle, Field, and o, 

o — Field appeared, and confeſſed leaſe, entry and — —— 


ouſter. Searle and Falkner did not appear, nor confeſs leaſe, — * 
entry and ouſter, Upon which, by the direction of Holt and if any of 


chief juſtice at the ſummer aſſizes at Horſham in _ 13 them refuſe to 
Will. z. a verdict was given by the jury for the plainti — 
againſt Field generally: and verdict was given againſt the , verdiQ . 


plaintiff for Searle and Fallner; and indorſement was made de given for 


m, upon the peſlaa that this verdict was for Searle and Falkner, Mm put the 
ed becauſe they did not appear and confeſs leaſe, entry, and verdi& mall be 
ul, ouſter : and for this reaſon, that they ſhould not haye coſts laderſed on the 
dat againſt the plaintiff, and that the plaintiff ſhould haye judg- — 1 
ment againſt the caſual ejector, for ſuch lands as were in have judgment 
ide poſſeſſion of Sparſe and Falkner, — — 
, poſſeſſion againſt the caſual ejector, 
er Hermitage ver/. Tomkins, 
tif 
_ I. was ruled by Holt chief juſtice, at the ſummer aflizes tf . man de- 
the at Warwick 11 Will. 3. upon a trial at niſi prius, that if miſes by inden - 
wer A. not 2 thing in certain land, demiſes it by 8 
ige indenture to B, and afterwards A. purchaſes the land, this no intereft, and 
| by will be a good leaſe by gftoppel, But if it appear by reci- afterwards 
the tals in the leaſe, that 4. had nothing at the time of the will be — 
is demiſe, and afterwards he purchaſes the land as aforeſaid, from ſaying be 
* that will not equre by eſtoppel. 1699. — — 
nt; bought thera, D. acc. 6 Mod. 258, Vide 3 T. R. 370, 371+ Com. Eſtates, O. 7. 2 Ed. vol. 3. 
law G Vide Com. Eftoppel. B. 2. 24 Id. vol, 3. 
ces. 
ittet | | | 
n. Rex verſ. Payne. 
70 6. c. Salk. 281 Holt 294. Comb. 338. 
1 T was moved in B. &. that the information of B. (now An laformatioa 
rials dead) taken before a juſtice of peace might be read as taken before « 
con- tuidence for the king in an information againſt the defend- — bs ods 
heut for a libel, upon not guilty pleaded, tried at the bar, dence after the 
But upon conſideration the court denied the motion, TR 
"oe for a miſdemeanor, 8. C. _—— On an of murder, 2E 
dan 10 14 —— for felony it may. ide Hale,” Plae. Cor. vol. 1. & 34 


r. 30g. c. 39. 2 Ed. p. 386. Vol. 2. c. 38. 16 Id. 334, 283, 77 


739 Pants reſolved by Holt Chief Juſtice, 


per curiam, in indictments for felony, by (a) 2 & 3. P. & 
Mar. c. 20. ſuch informations may be read, the depo- 
nent being dead. But in indictmenu or informations for 
| miſdemeanors, or in civil actions, or appeals of murder, 
(b) Acc. Bull- no ſuch-information can be given in evidence; nor can (6) 
* = evidence, which was given for the king upon an indictment, 
be given upon a trial in a civil action for the party. And 
the juſtices of the king's bench ſent Sir Samuel Eyre puiſne 
juſtice of the king's bench to the juſtices of the common 
pleas then fitting in court, to learn their opinion and they 
agreed in opinion with the court of king's bench. And 
poor Lenore of B. was refuſed to be admitted in evi. 
5 ence. | | 
(s) The 20th chapter af 2 and 3. P. and M, has no relation to this ſubject, and the 1cth 


chapter which is the only one in that ſeſſion which has, does not exprefaly authorize the readi 


| a Pyke verſ. Crouch. 6 
wt 106. (629: I was reſolved Mich. 8 Will. 3. in B. R. upon evidence 
(a) Vide ante in a trial at bar, 1. That (a) a legatee cannot be a wit- 
—— —2 neſs to prove the will, becauſe the legacy is deviſed to him, 
AAunleſs he has releaſed the legacy. But after ſuch a releaſe 
he will be a good witneſs to prove the will. But if the 
counſel of the other fide have permitted ſuch legatee to be 
ſworn, and to be examined as a witneſs, without having 
taking exception againſt him, they cannot afterwards ex- 
cept againſt his evidence for the reaſon that he was a lega- 
tee. 2. If the duplicate of a will be written by the direc- 
tion of the teſtator, and ſent by him to a ſtranger to keep 
it ſafely, and the ſtranger ſends back a letter to the teſtator, 
| In, which he makes mention, that he has received the ſaid 
' will; after the death of the ſtranger ſuch letter may de read 
as vircumſtantial evidence, to prove that ſuch duplicate of 
the will was ſent by the teſtator to the ſaid ſtranger. 3. If a 
man produced as a witneſs for the plaintiff in ejectment 
ee. confeſſes, that there was ſuch a will made as the defend - 
rp  ant's counſel pretends, and under which the defendant makes 
(3) Vide Dovgl. title to the lands in queſtion 3 yet (4) that is not ſufficient 
— "RF proof, to prove that there was ſuch a will; but the wil 
5 itſelf ought to be produced, or other legal proof made of 
2 Vide Bull. it. 4. If (c) ſeveral eſtates in remainder be limited in 3 
n deed, and one of the remainder - men obtains a verdict 
him in an action brought againſt him for the ſame land; 
that verdict may be given in evidence for the ſubſequent 
remainder-· man, in an action brought againſt him for 
ſame land, though he does not claim any eſtate under the firſt 
remainder-man, becauſe they all claim under the ſame 
| | 5. If a man was ſworn a witneſs at a former trial, 
umb. aces gave evidence, and died; the matter (d) that be de - 
12 163, at the. former trial may be given in evidence at not 
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Hockley ver/. Lamb. 


I T was ruled by Holt chief juftice, at Lent aflizes at 

1 Wincheſter 1697-8. That if 4. B. C. D. and E. claim 

common in a place called Dale, excluſively of all other per- 

ſons, and the common of A. comes in diſpute, B. may be 

z witneſs to prove that H. has right of common there; be- 

cauſe in effect it charges himſelf, viz. he admits another to 

have common with himſelf. But if the preſcription be, that 

all the inhabitants of Blackacre ought to have common there ; 

one (a) of the inhabitants cannot be a witneſs, to prove that (a) Acc. 1 T. 
another of the ſaid inhabitants ought to have common there, — 303. 
becauſe in effect he would ſwear to give himſelf right of 54 he BI 


common there. | L. Biſhop of 
Bangor, coram 


Denton at Bridgenorth ſummer aſſises, 1728, Lord Dartmouth's caſe eoram Price at Stafford. 
1738. poſt. 1353. Dougl, 359. 1 T. R. 164. : 


Anonymous. 


| T was ſaid by Halt chief in B. R. Mich. 10 Will. 3. that vid. Str. 70, 
if a man deſtroys a thing that is deſigned to be evi- 
dence againſt himſelf, a ſmall matter will ſupply it. And 
therefore the defendant having tore his own note ſigned by 
him, a copy ſworn was admitted to be good evidence, to 
prove. it. | * 
St. Legar verſ. Adams. 


AT 2 trial in ejeAment, ſummer aſſizes, 10 Will, 3, 

1 1698. at Canterbury in Kent, upon the evidence it ap- 

peared, that a will was made by William Hern in 1647, of 

the lands in queſtion, which will was loſt, but meation = 
was made of it in the calendar (which is the index of the 
regiſter of the ſpiritual court) and alſo in the ſeal book, 

A commiſſion iſſued in April 1648. to examine the executors 

upon their oaths, &c. and that being returned, probate 

was granted the eleventh of May 1648, which probate was 

produced in evidence. And Holt chief juſtice allowed it 


do de good proof of the will, but he reſerved it for his fur= , 


ther conſideration. Afterwards the parties agreed. But 
Het chief juſtice afterwards, as well in the king's bench 
u at niſ prius, upon other trials declared, that he held it 
to be good evidence, and that he continued of his former 
nion. And he then ſaid, that without doubt the regiſ* 
t7's dpok is good evidence do prove a will, | 


732 Points reſolved by Holt Chief Fuftice, 


. Anonymous. 
PR XT Rygote in Surrey, Frere aſlizes 10 Will. 3. it was 
1 ruled by Holt chief juſtice, upon the evidence, that 


| of lands, for a becauſe in the ſpiritual court after probate of a will fix 
to perſonal eftate months are allowed to regiſter it, and when it is regiſtred, 
fern per it is regiſtred by the original, but the probate is ſigned 
of a will, by the regiſter only upon the atteſtation of the proctor and 
the examination of him ; therefore a will proved in 1666 
in the archdeacon's court of London, and the office was 


burnt in the fire of London ſoon after, and the probate was 


produced in evidence to prove the will with all theſe circum- 


ſtances ; it was denied by Holt chief juſtice ta be good evi» 
dence to prove the will, 


Kent verſ. Wright. 
| Special matter A T a trial at Hertford, ſummer affizes 10 Will. 3. in 
— 4 caſe for ſtopping the plaintiff's lights, the deſendant 


the general iſſue pleaded, not guilty ; and gave in evidence, that the cor- 
in an _ on poration of Hertford were lords of the foil where, Sc. and 
:-hts. Preforibed to ſet up ſtalls there, being near the macket- 
place. And it was admitted by Holt chief juſtice to be 
given in evidence upon the general iſſue, becauſe. this is to 
claim property in the ſoil ; but (a) where the defendant, or 
he under whom he claims, claim only a particular benefit, 
as common, or eaſement, as a way, and not the property 
in the ſoil ; he ought to plead it ſpecially, and cannot give 
it in evidence upon the general 1 pleaded. 
a) This not be confidered ag applying to u in 
boron +. ay 4 Page — 8 . eee 


1 BY 4 Anonymous. e gh 
vidence was ruled by Hal chief juſtice, 1. Paſch. 10 
— 2 I Will. z. at Guildhall, that in an + Rog. — a — 
prove a fact for Aſſurance of a ſhip, if the plaintiff's witneſs ſwears, that 
2 (a) the ſhip was condemned by proceſs of law, it is good 
on witneſſes, Evidence to prove it ; but if the defendant had offered that 
may be ſq when matter in evidence by his witneſſes, it would not have been 
bag 4. ſyfficient without producing the ſentence of condemnation, 
Vide ante 79. («). Vide ante 24. 


Pitman verſ. Maddox. 
5 ö | $. C. Salk. 690. Holt 298. | 
15 indebitatus afſumpſit don, lor's bill, upon nn _ 
1 fit pleaded, and trial before Rok chief juſtice, at the fittings 
for Middliſex, 14 Feb. 11 Will, 3. the plaintiff produced 
in evidence his ſhop-book written by. one of his ſervants 
who wasdead. And upon proof of the death of the ſerv 
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and that he uſed to make ſuch entries of debts, Cc. It (a) (e) Acc. poſt. 
was allowed by Holt chief juſtice to be good evidence, with- p73 th. Ta 
out proof of the delivery of the goods, &c. And he ſaid, p. 282. 

this was as good proof, as the proof of a witneſs's hand 

(who was dead) ſubſcribed to a bond, &c. And (by him) 
notwithſtanding the flatute of 7 Fac. I. c. 12. ſays, that a 

ſhop-book ſhall not be evidence after the year, yet he did 


not hold ſuch book to be good evidence within the year 


alone. | 
Lake verſ. Billers et al“, 


1 * treſpaſs brought againſt the ſheriff for s taken, In treſpaſs | 
upon not guilty pleaded, he gave in evidence, that he 32 — 
levied them in execution by virtue of a fleri facias. The goods in execa- 
plaintiff made title to the goods by a prior execution, but tion brought by 
fraudulent, and by bill of ſale made of them to him by the dd hom 
officer, viz. the heriff redeceſſor to the defendant, And the execution 


upon this trial before Holt chief juſtice at Hertford, Lent iſſued, the ſheriſf 


affizes 1698. 11 Will. 3. it was ruled by him, after argu- hat at prove = 


ſheriff, ought to give in evidence a copy of the judgment. In *re{paſs by 
G had been 277, *ecperſon 
brought by the perſon againſt whom the fieri facias iſſued, Bl. 701. Bur, 
: ws 2634, Vide x 


Lev. I . Lev, 
Anonymous. 20. 2 


N debt upon bond brought by J. S. ſheriff of the county a man is not 
of, c. The defendant pleaded, that the ſaid bond was to be permitted 
acknowledged by J. M. to the plaintiff for the office of un- 289% in evi 
der-ſheriff, and that he was ſurety in the ſaid bond; and jntrufted to him 
then he pleaded the ſtatute of 5 & 6 Ed. 6. c. 16, againſt in confidence. 
buying and ſelling offices, &c. And upan the trial 4 was — 
produced as à witneſs; to give an account, upon what oc- 
caſion this bond was acknowledged, &c, And Holt chief 
Juſtice, before wiiom the cauſe was tried Mich. 5 W. & A. 
at the ſittings for Middleſex, refuſed to admit A, to be a wit- 
neſs, becauſe it appeared, that he was privately intruſted by 
both parties, to make the bargain, and to keep it ſecret. 
Avi (by him) a truſtee ſhall not be a wimeſs, in order to 
detray the truſt, ook © | 


Anonymous. 


N indebitatus a Lmpfit upon an i mul computaſſet, and von 
aſſumpſit pleaded, it appeared _ de en ence at the 
ial at Lent aſſi ges at Eoft Grinſtiad in Suſſex, 1699 · 11 Will. 
3 that the debt for which the account was made, was in 
right of J. to whom the plaintiff was executor.” And Holt 
Chief juſtice ſeemed to be bf opinion, that it was againſt the 
plaintiff; but ordered that it ſhould be ſaved as a point for 
his opinion, and that in the mean time the plainti ould 
have a verdict ſubject to his opinion, | 

| Goriog 
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734 Points reſolved by Holt Chief Yuflice; 


Goring verſ Evelin. 


T was ruled by Holt chief juſtice at Lent aſſizes at g/ 

Grinftead,. 11 Will. 3. 1699. that if an anſwer to inter- 
rogatoties in chancery be given in evidence at a trial, they 
ought to be proved by the examiner himſelf, to have been 
taken the ſame day that is mentioned-upon them, 


Sic John Bridgman ver/.. Jenninge, 


An old furry T T was ruled by Hol chief juſtice at dummer aſſizes at 
of two manor® I. JYarwick 1699. that if A. be ſeiſed of the manors of B, 
of the pound 3nd C. and during his ſeiſin of both, he cauſes a ſurvey to 
ries of each inter be taken of the manor of B. and afterwards the manor of B. 
ſe, if both ma- is conveyed to E. and after a long time there are diſputes 
the time when between the lords of the manors of B. and C. about their 
T 8 boundaries ; this old ſurvey may be given in evidence. And 
3 who took ſo it was done in this caſe. Contra if the two manors had 

t, otherwiſe it not been in the hands of the ſame perſon at the time of the 


3. 22 1 ; ſurvey taken, | 


104. 
Word verſ. Drury. | 


T Summer aflizes at Farwick 1699. a deed was pto- 
\ duced, to which there were two witneſſes, one of 
5 whom was blind. It was ruled by Holt chief juſtice, that 
(«) Vide Str. ſuch deed might be proved by (a) the other witneſs, and 
_ read z or might be proved, without proving that this blind 
witneſs is dead, or without having him at the trial, ptoring 

| enlyhis hand, And ſo it was done in this caſe. , 


Pp 1 Sherwood der/. Adderley. 8 5 


On rieno per E BT againſt the heir on the bond of the anceſtot; 
in cede nana 1. e. Reins por diſcent was pleaded, The beir gare 
an heir he can. Evidence an extent againſt him upon a debt owing by hi 
rec vein ont, fucker upon Vond to the King, "And it was ruled by Het 
1 chief juſtice, that a copy of the bond ſworn, or the bond it- 
the kingwithout ſelf, ought to be given in evidence, the ſuit being by 3 * 
Run acer de Aitor, otherwiſe the extent ſhould not be allowed. And 

bond Itfelf or want of this Holt difallowed ſuch extent. Super abe: 
un rtteſted copy, 1699. at Derby, And next morning, in another 8 
38 den Frs and the fald defendant Alderdgy the born; 


e 


c 
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knowledged by his anceſtor to the king, was produced in 
evidence, the iſſue being the ſame as in the other action. 


Smith ver /: Veale, 


T Lent aſſizes at Thetford, 12 Will, 3- 1695. Holt chief Depoſitions in a 
juſtice refuſed to admit depoſitions in chancery to be te in chan- 
given in evidence, after the bill was diſmiſſed. But it was 2 — 
reſerved as a point for his further conſideration. And after the bill is diſ- 
conſideration, and conference had with the practiſers in g. Acc> 
chancery, he gave his opinion, that notwithſtanding ſuch has. ER 

diſmiſſion of the bill, the depoſitions were good evidence. 
And fo he ruled it atterwards at Guildhall the ſittings after 


Hilary term, 1 Auna. | 


Anonymous, 


| be caſe upon a ſpecial promiſe, to deliver good mer- proof of a pro- 
chandiſable wheat, upon non aſſumpſit pleaded, at the miſe to deliver 
trial, Lent aſſizes, 12 Will. 3. at Bedford, before Holt chief 8 
juſtice, the plaintiff*s witneſs ſwore, that it was agreed, that not ſupport a 
he ſhould deliver good ſecond fort of wheat. Arid Holt count upon a 


held this a variance, and the plaintiff was nonſuit. — 


chandizeable wheat. Vide Oilb. Law and Eq, Dougl. 14. 640. Bl. Ferrara v. 
Sbulbread. B. R. T. 25 G. 3. — * 9 . 


Anonymous. 


H E diſpute was between the lord of the manor and The recital of a 

the deviſce of a copybold of the fame manor. And it (nie n toe 8 
was ruled by Holt chief juſtice, Lent aſſiaes 1693. at Cam- copyhold is good 
bridge, that the recital of the will in the copy of the admit- <vidence a» be- 
unce was good evidence of the deviſe againſt the lord, or 95 che orifee, 
any other ſtranger, But if the ſuit had been between the As berween the 
heir of the copybolder and the deviſee, the will i«ſelf ought — and the de- 
to have. been produced. 2. He ruled, that the foul draught The feward's 
of the ſteward of the manor of the admittance was good evi- foul draught is 


| 2 . evidence of 
Ex relations ri Place, 4 —— 


Hampton ver ſ. Lammas. 


Piſces of pence make a warrant to levy a poor's rate Under awarrane 
upon J. 8; which was directed to the conſtables of the for levying a 
pariſh of J. 5 S. had land in A. upon which he had no my _—_ 
thattels ; but his houſe ſtood in the adjoining pariſh of B. conſtables of A. 
n the ſame county, in which J. S. had goods, The con- they may ſeize 
of J. levied theſe goods by virtue of the ſaid war- Ve u. B. 


att, And Holt chief juſtice ruled, upon evidence at the — 736. ant 


mal at Hertford Summer affizes 1698, that the s were 
Well levied, Ex relation. 2 mo 


— ver 


736 Points reſolved by Holt Chief Juice, 


— ver/. Norman et al'. 


Vide ante, 545 I T was ruled by Holt chief juſtice at Wifminſer 14 Fil, | 
735. 1698, that a conftable may execute the warrant of 2 | 
uſtice of peace, Ce. out of his liberty, but he is not com- adi 

pellable to execute it there. 


Trovet Will not 
lie _ 4 the- 
riff for the 
wrongful ſeizure 


of goods under 
an extent. 


to convey an in- 
tereſt for more be 


| Rex ver/. Woodward. 
In the traverſe "A N extent in aid found Andrews debtor to the king, and 
1 Thomas Wordward debtor to Andrews; upon which 


44d, If the j goods of Thomas Woodward were ſeiſed in the hands of 
find prt for the — Wudward ; John I aodtvard came ing and graverſed the 
— — * uiſition, that they were not the goods of Thomas Wat 
dat, the defend. ward, but of himſelfy and the verdi& was for part for the 
222 king, and for part for the defendant, And the queſtion 
«court et was, who ſhall pay the ſees in court, &+, becauſe the de- 
| fendant is actor, for if it were found for the king, no judg - 
ment ſhould be given; but if, &c. for the defendant, in 
ameveas manu muſt be awarded. And it was ruled * 
chief juſtice at Warwick Summer aflizes 1699, that the e. 

fondant ought to pay the ſees, | 5 


i 
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ictment is good. Contra in an action of forger eu — 
fait, Therefore where the indictment was fop forgery of fon was preju- 
1 ſurrender of the lands of J. S. and it was not ſhewn in — 
the indictment that J. S. had any lands; yet Holt chief poſt. 1461. Ante 
juſtice at Bury ſummer aſſiaes 12 Will. 3. upon motion in 8,4 f 
ureſt of 2 held it good; and judgment was given books falſe 

i gainſt the defendant, being an attorney, that he ſhould dere does not, 
ſtand in the pillory. Another exception was, that the in- Fehn 
ditment was, quod falſe contrafecit falſum ſcriptum, - which is giced by it. 
repugnant ; yet held good. —— 3 
1 An ladie ment for forgery may tate that the party fady torged a fate 


9 
9 
4! 


N an indictment for forgery at common law, though it An inditment 
is not ſhewn, that the party was prejudiced, 1. e lies for forgery 
nd . 


Anonymous. 5 

T was ruled by Holt chief juſtice at Dorcheſter, Lint 

afſizes 10 Will. 3. that if A. poſſeſſed of a term for a 
hundred years, grants the land, habendum for forty years, 
— after his death; it is a good new 12a: and a man 
polleſſed of a term fot twenty yeais may 757 the lands for 
nineteen years; to commence aftet his death 5 and it will 
be good for ſo my of the twenty years, as ſhall be unex- 
pired at the time'of his death. 


Rex verſ. Webb. EE 
[7 was ruled by Holt et juſtice at the fittings at H. Darkening # 
minſler, Hil.  W. 3. B. X. in an indictment for a nui - fre*t by enlarge 
lance, that the building of a houſe in a larger manner than ing ws as I 


it was before, whereb the ſtreet ame darker, is not 3 
ay publick nuiſance b Ee of 6. Lakeaing 0 


| 
t 
e 
1 


Waterman ver/. Soper, | 
T was ruled by Holt chief joſfict dt Love afizct at Ii. A the betonge 
chefter, upon A trial at niſi prius 1697-8. 1. That if A, te ibe perſon of ; 


Plants a tree upon. the extfemeſt limits of his laud, and fend 2 


tree growing extepd jts root into the land of B. grows, 
er Pin A, and B, are. tenants in common of thif Or of ſeveral 
4, Out if al the root grows inte the land of . though wer af u bes 
boughs overſhadow the land of B. yet the branches fol- may maiatain 
the root, and the are of the whole is in 4. 2. — _ ag . ĩnſt 


FSS Tag, 


o tenants in common f a tr and one cuts the whole: —— ie Mo 
3 though the other cannot ave an action for the tree, 5.0. or, 3 Will, 4 
* * 0 9. o 

Voz. | 3 B Litt. 200. 2 200, bs 


yes 
| - G 


NT — 


Dost. 10% E relatione m'ri Place, 


Points reſolved by Holt Chief Juſtice, 


| yet he may have an action for the ſpecial damage by this 
«) Vide Co. cutting; as where (a) one tenant in common deſtroys the ] 
tr. 200 Whole flight of pigeons, | ihe 
Spark verſ. Spicer, ſhal 
ICH. 10 Will. z. per Holt chief juſtice, If a man be = 
| 
Gui 


M hung in chains upon- my land ; after the body is cog- 
ſumed, I ſhall have gibbet and chain. Said upon a motion 
for a new trial. N 


Anonymous. 

| 3. C. Salk, 126, pl. 5. 
Bank- bill was payable to A. or bearer, A. gave it to 
A B. B. loſt it, C. found it, and aſſigned it over to 
for valuable conſideration, D. went to the bank and got 
a new bill in his own name, A. brought trover againſt O. 
W 5 for the former bill, And ruled by Holt chief juſtice at 
N. dee, Guildhall 1698, that an (a) action did not lie againſt D. 
elk. 70 becauſe he had it for a valuable conſideration, Er res 


$516. , tions m'ri Daly. : 
Dougl. 612, | | 

| Anonymous, 
1720 T was ruled at a trial at ni privs by Holt chief juſtice, WW fret 
ſuffers a deed he 1 Paſch. 6 Will. & Mar. that where A. purchaſed the in- good 


— — * tereſt of a leaſe for years, and the writings were left in the 
— oy Is paid hands of B. an attorney to draw an aſſignment of it; B. 
for It, he can- drew it, and it was ſealed, but B. refuſed to deliver it, until 
2 A. paid for it; upon which A. brought trover againſt B. for 
fees. Sed Vide the deed : that the action well lay; becauſe B. might have 


Burr. 22138, an action for what he deſerved, but he cannot detain for it 


Frith ver/. Torin. 
8. C. Salk, 67. pl. 5, Holt 675. 


Serving an up · T was ruled by Holt chief juſtice at Summer aſſ zes it ure 
preaticeſhi [ * 7 - Nicethio Wi fil 
4 fo ate 10 Will, 3. that the ſervice of an appre — 


diele a man to ſeven years beyond the ſea, though the defendant was not 
follow his trade bound, excuſes from the 5 Eliz. c. 4. 


here, R. acc, 
Jones ver/. Hart. 
| $. C. Salk. 441. Holt 6424 
1 T was ruled by Holt, chief juſtice at Guildhall Mic. 


! 
* 


10 Will. 3. that if A. being a pan - broker employ? 1 te tres 
his ſervant in the way of his trade, and B. upon a paw" eh 
goods lende money to C. C. tenders the money to B. 1 all 
the day, and demands the goods, B. ſays, that the 89% WW wage! 


are ſold; trover will lie for C, agaiaft 4. 


3 1 . — ” 


=o 0 
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F | a ſhip be bound for the Eaft Indies, and from thence 1f e is 
| to return to England, and the ſhip unlades at a port in ighted out 


the Ea Indies, and takes freight to return to England, and — ay 
in her return ſhe is taken by the enemies; the mariners 2 ö 
ſhall (a) have their wages for the voyage to the E/ Indies, — — 


e mariner 


and for half the time that they ſtayed there to unlade, and mall be pad for 


his 


be - 
: no more. Ruled by Hol chief juſtice June 4, 1700. at de outwnd 
— Guildhall at niſi prius. | e 


they ſtayed at the port of deliver ye. 
® Vide Com, merchant E. 3. 2d Ed. vol. 4. p. 230. N 


1 It could ſeem reaſonable that the mariners ſhould have wages for the whole of the time 
turiog which they were unloading becauſe their wages dufing that time are payable in teſpect of 


the outfit and carriage which is ſaved. 
„ Anonymous. 
"5 8. c. Salk. 441. Holt 642. 
at HE ſervants of a carman run over a boy in the ſtreets, 
D. and maimed him, by negligence z and an action 
ela was brought againſt the maſter and the plaintiff recovered. 


The ſervants of A. with his cart run againſt the cart of B. 
in which there was a pipe of wine, viz. ſack, and over- 
turned it, whereby the ſack was ſpoiled, and run into the 
ice, lreet ; an action was brought againſt the maſter, and held 
in- 890d by Halt chief juſtice at Guildball, El relations m'ri 


the Place, 

B, 4 * 
il . . 

2 Wright verſ. Wilſon. 


Jave has a chamber adjoining to the chamber of FB. and has 
A. a door that — into It, by which there is a paſſage eons oe 
0g0 out; and A. has another door, which C. ſtops, ſo Ment will not 
that 4, cannot go out by that. This is no impriſonment of {$405 * an 
= M4 ſtening one 
ny, C. becauſe J. may go out by the door in the chamber of two doors in 
1 B. though he be a treſpaſſer by doing it. But 4. may en in which 
1 at tare a ſpecial action upon his caſe againſt C. Ruled by 7. 2 
ſhip thi chief juſtice, in evidence at a trial at the Summer through the 
Aires at Lincoln 1699, in an action of falſe impriſonment, a withous 
the plaintiff was nonſuit. Os: 


' Glenham ver. Hanby. 


A Demiſed ground to B. which was paſlure, except the A man who lets 
1 z B. put in his cattle to feed, which barked * 


ees z 4. cannot have treſpaſs againſt B. Ruled by maintain 0 
chief juſtice upon a point made and referred to him at —— againſt the 
. at Bury in Lent 12 Will. 3 upon hearing of — ag wr 


aſel ſeveral times, though at firſt was of contrary the trees, 
Pinion, 


3B 2 | Maſters 


740 Paints reſolved iy Noli Chief Fuftice, 


Maſters ver. Butcher. 


A colleor of FF HE officer cannot juſtify the impriſonment of a 

| the taxes catinot man for non-payment of taxes under the general 
fog br gory printed warrant, which the colleQors have, ſigned by two ] 
the general juſlices of peace. But they ought to have a ſpecial war. F 
Finted warrant. rant, Ruled upon evidence at a trial in falſe impriſonment vin 
by Holt chief juſtice at Norwich Summer aflizes, 12 Vall. 3. 1 
- Hatcher ver/. Fineaux. 8 
A man who bas 77 Illiam Denne poſſeſſed of a term for a thouſand years Rule 
— 2 aſſigned it to Rab Philpot for a collateral "ar Will 
Joining in an againſt a bond in which Philpot was bound Jointly with 
—— = 5 Denne for the debt of Dann in 1665. Philpot died leaving . 

fatute of lim. R. Philpgt his ſon his executor. William Denne died leaving 
tations from at- Katharine Denne his wife his executrix, and Katharine Denn- 'N 
— - his daughter his heir. In 1674 R. Philpot executor of ev 
fon actually in Ralph Philpot, and Katharine Denng the executrix of William med 
eos. Denne, and Katharine Denne the heireſs of William Denne, uns 
— affigned this term of « thouſand years to John Harrjſon, not, 
will prevent the With condition that upon payment of 2007. the conſidera- cauſe | 


Katute of limi- tion of the faid aſſignment, by Katharine Denne the exe- 
— gre fi. Cutrix, &c. Katharine Denne received the profits till 1691, 
your of the party and ſhe paid the intereſt to the ſame time. And per Halt 
Faying it chief juſtice, it was ruled at Maidfone, Lent aſſizes 13 Will, 
3. in an ejectment brought, by the executor of Harriſon, 
1. That he was not barred by the ſfatute of limitations, 
decauſe the ſtatute did not prejudice at the time of the 
_ aſſignment, there being but nineteen years elapſed ; and then 
- the joining of him in the aſſigument, who had the title to 
take advantage of the ſtatute, gives a new title. 2. Per Halt 
chief juſtice, if a man makes a mortgage for collateral 
ſecurity, although the mortgages is not in poſſeſſion for 
twenty yaars and more z yet if the intereſt be paid upon 
ie band according to the agreement ef the parties, it ſhall 

not. be barred. by the ſtatute of limitations. | 


Vide Co. Litt. 1 T was held, per curiam, Mich. 8 Will. 3. B. R. that if 

7 33Þ Ed. ts a term for of andy be dexiſed to-executors in cruft 

. for payment of debts, if all the executors renounce, _ 

and will not convey over to others, to the end that the 

mu execute the truſt, that the truſt and tet m for Jean 
e both loſt, E nine ri Shelley, 

5 4 EW. 19 in N $7 1408-% ' & 07 


Stocks 


pn Evidence in Trials at Niſi Prius. 741 


Stocker verſ. Berny. 


F H. has poſſeſſion of land for twenty years uninter- 88 
rupted and then B, gains p ſſeſſion, upon which H. od er wanted 
brings ejectment; though H. is plaintiff, yet his poſſeſſion years: gives a 
for wenty years well be a good title for him, as well as if compinte poſe 
H. had been chen in poſſeſſion, becauſe poſſefiion for twenty —— 
jea's now by virtue of the flatute 21 Jac. 1, c. 16. 1. 

slike a deſcent at common law, which talls the entry, 


Ruled, by elt chief juſtice, Summer aflizes at Lincoln, 11 


8 | . 
6 Wil. 3- 1699. and at Aylefbury. | 

th ON a hb 

0 Sperling Executor Sparling ver/, Smith, 

8 | | 

ne IV. upon afſiompfit infra ſex annes pleaded, the A ,romite to 

of evidence was, that after the ſix years the defendant aſ- pay a debt upon 
n wed'to pay, if the plaintiff would come to account, And hich the da- 
ne, nens ruled by Holt chi- juttice at Hertford, Lent affizes tions has Attachk- 
ſon, Hoi, March 25, that this did not revive the promiſe, be- ed if the credi- 
ta- rule it was not an actual promiſe. | toe wall come 0 


| an account, is 
xe- no anſwer to the ſtatute of limitations. Sed Vide ance 389. 


Kirney ver/ Smith & al. 


%, a * . . — 2 

T was ruled by Holt chief juſtice, at Lent affizes at 1 
= Fries 16 Mar. 12-Will. 3. upon evidence. at a trial —— ſach de 
then tn prius, that a ſhip'carpenter is within the ſtatutes of 2 dankrupe. | 


knkrupts. But a caſe was made of it for his farther con- 1 

i 2+ 4: becomes bankrupt, and then ſells goods The aſſignee of 
vB. Biſellsthem to G which is a converſion; then a com * bankrupt may 
Alon of bankrupt is ſatd, and an affignment made by 4 lad à man 
. commiſſionets to E, who brings trover againſt C. per who bought 
ud, ide action well lies z but that point was alſo fe- erte ven» 
med for his conſide ration. 4; If the petition ta the lord Tape before the 
Micellor mentioned in G Jctarntion recites, that the aflignment. 
krupt was indebted in 300 / and the petition produced 16. uf 
1 


preſenting the 1 
| um the Sanks 

p you? det wiſe. rupt was aſſerted 

5 Ma ante 1 0 of g as to owe, is n 

; triad of an ation * 

e r n oe an eee 


* 


4 . 


n Mead 


74%. Points reſolved by Holt Chief Juſtice, 


) 


| 6 
Mead verſ. Death and Pollard. an 
"OR. co 
J an order of N order was made at the quarter ſeſſions by the jut. thi 
ſefions dire tices of peace, that a poor man ſhould be removed co 
2 from the pariſh of Otton Beichamp to the pariſh of Malter Bel. 6. 
aid according- champ, and that Walter Belchamp ſhould pay to Otton Bel. 0 
y, though the champ 61, coſts, The 61. were paid accordingly. And ſuit 
an ideea“ afterwards the order was quaſhed in B. R. being removed pro 
aſſumpſit will thither by certiorari, Upon which the churchwardens of 
not lie —_ Malter Belchamp, who had paid the 6/7. brought indebitatus 
Bart. 10% /f/%; fſumpſit againſt the Jefendants, who had received it, And it 1 
135+ being tried before Tracy baron of the exchequer, Lent aſ- | 
. fiezs 1700, Mar. 28. at Chelmsford, he held that indebitatut payr 
ofſumpſit would not lie. And he compared it to the caſe have 
where money is paid upom a judgment, and afterwards the the « 
(a) Vide Com, judgment is reverſed for error, indebitatus ofſumpſit will (a) men! 
Vleader. 3 B. not lie for the money. And the plaintiff was nonſuit. But payn 
wu — vol. note alſo, that the 6 I. were paid by the churchwardens and teſt f 
k. ouoerſeers of the poor, and this action was brought by the able. 
| churchwardens alone. N | "he 
6; | b uit, 
— Ap * bon- 
Sir Richard Newdigate ver/. Davy. Pt 
Jndebitatus af... — I R Richard Newdigate had a donative, which be gave to 
4 — Davy; and afterwards he removed Davy, and put in 7. 
der the ſentence S. Devy cited Sir Richard Newdigate in the time of Janet WW 
of a court which II. before the high commiſſioners, and there Sir Richard N 
nn. Nezodigate had ſentence againſt him, to reſtore Davy, and (a) 
do pay him all the arrears. that he had received. Sir Richard BM bey a1 
Newidigate paid it accordingly. And after the revolution %ught / 
Sir Richard Newdigate brought indebitatus \aſſumpſit againlt Wl i this 
Davy for this money, as received to his uſe. And it being "4 pro 
tried at niſ privs in Middleſex, before Treby chief juſtice of Js of 
_ the' common pleas, he held, that the action well lay; for wn f 
when money is paid in purſuance of à void authority, &. te teck 
© / indebitatus aſſumpſit lies for it. 4 or 5 W. & M.. bx 1 "app 
„ Fetlene miri Place, a Or 
4 "Wah 5 | y 1 


| is "2; 


Mendez verſ. Carreroon, 


In ais I N caſe upon a bill of exchange, upon the evidence at 0 
| 3 1 trial before Holt chief juftteg ar Guiluball, Nov. 23. Mic 
n an. 12 Will. 3. the cafe was thus. A. dre a bill of excha%i 
— — amy upon B. payable to C. at Paris z B. accepted the bill, C. is 
ic againſt the dorſed it, payable to D. D. to E. E. to F. E. to G. 
l demanded the bill to be paid by B. and upon non-payn” 

prove that he d the paſty who ſued him. And Q. Whether upon a foreign bill be mal | 
© produce a receipt upon the proteſt? N a 45 


<a — » 
AH F . 
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C. proteſted it within the time, Cc. and then G. brought 
an action againſt D. and it was well brought, and he re- 
covered. Afterwards D. brought an action againſt B. and 
tough D. produced the bill and the proteſt, yet becauſe he 


ö could not produce a receipt for the money paid by him to 

u C. upon the proteſt, as the cuſtom is among merchants, 

i 29 ſeveral merchants upon their oaths affirmed, he was non- "7 

{ ſuit, But Holt ſeemed to be of opinion, that if he had 

| proved payment by him to C. it had been well enough. 

f 

is 

it HE cuſtom of merchants is, that if B. upon whom a A bill of ex. 

(. 4 bill of exchange is drawn, abſconds before the day of change cannot 

ut payment, the man to whom it is payable may proteſt it, to font ;ris payable 

le have better ſecurity for the payment, and to give notice to for non-pay- 

he the drawer of the abſconding of B. and after time of pay» Ber ft may be- 
<a} g ut it may 

a) ment is incurred, then it ought to be proteſted for non- cauſe the drawee 

ut payment the ſame day of payment or after it, But na pro- bas abſcondes, 

nd teſt for non-payment can be before the day that it is pay- Bex. 30. 

he able. Proved by merchants at Guildhall, Trin. 6 W. &- 


M. before Treby chief juſtice. And the plaintiff was non- 
ſuit, becauſe he had declared upon a cuſtom, to proteſt for 
don-payment before the day of payment. Ex rylatione 


lace, 


7. Taſſell and Lee ver/. Lewis. 


bard [* caſe of foreign bills of exchange the cuſtom is, that Wes 
(a) three days are allowed for payment of them; and if (VI Bayley, _ 

hard bey are not paid upon the laſt of the ſaid days, the party ** 

tion Wght (4) immediately to proteſt the bill and return it, and (wide Bayley, 

ink by this means the drawer will be charged: but if he does 2% 29:39. _ 


eing dat proteſt it the laſt of the three days, which are called the 
ce d ©15 of grace, there, although he upon whom the bill is 
het dun fails, the drawer will not be chargeable ; for it ſhall 
e ** reckoned his folly, that he did not proteſt, &c. But if 


happens, that the laſt day of the ſaid three days is a Sunday 
" great holiday, as Chrifimas day, &c. upon which no mo- 
* uſed to be paid, there (e) the party ought to demand (c)Vide Bayley, 
de money upon the ſecond da z and if it is not paid, he 4+ 
%ght to proteſt the bill the ſaid ſecond day; otherwiſe it 
Fill be at bis own peril, for the drawer will not be charge- 
Merchants in evidence at a trial at Guildhall, Trin: 
1 Will. 3. before Holt chief juſtice, ſwore the cuſtom of 
chants to be ſuch, which was approved by Halt chief | 
Nfice, 2. There (4) is no cuſtom for the proteſt of in- (4)Vide Bayley, 
bills of exchange, nor any certain time aſſigned by the 5 #** 
— for the 217 of them; therefore the money 4 
Lit to be demanded in reaſonable time, after it is pay 
3 and then if it is not paid, the drawer will be charged. 
3B4 dee 


744 Pant. reſolved by Holt Chief Juſſice, 
368 


See the ſtatute g V. 3. c. 17. 3. If the indorſee of a bill 
accepts bur two pence from the e he can never af- 
ter refort” to the drawer. 4: The notes of goldſmiths 
(whether they be payable to ofder or to bearer) are always 
nMccounted among merchants as ready caſh, and not as bills 
of exchange. 5. The time of receiving money upon a 

(-) Vide Bayley, ,51dftnith*s' note is (a) immediately, or elfe it will be at the 
"oe eg peril of him who has the note. He who delivers over the 
Hors will not be charged, if the goldſmith fail, as the draw- 


| 
| 
| 
C 
| 
er of 4 bill of exchange would be; but the receiver is ſup- 
poſed to give credit to the goldſwith, and the note is looked 7 
upon as ready money payable immediately; and if he does t 
not like, he ought to refuſe i it; but having accepted it, it is q 
at his peril. [But note, if the party to whom the note is f 
delivered demands the money of the goldſmith in reaſonable b 
time, and he will not pay it, it will charge him who gave 0 
tte note. Hophins v. Geary, Hil: 1 Ann. B. R. Guiliball] 1 
(3) Vide Bayley, 6. A ) goldſmith's note indorſed is as A bill of exchange t 
3 -N 1 eee, 0 2602 n 
Tiley wer{e Caving, A ; 
Wheze a man R. R. Vaughan igt a box with a hundred guineas, 
eee c. in it, by Tiley the Bath carrier to London, upon p 
by him de in Which box the direction was only, To Mr. Yaughan mem- a 
evidence the ber of parliament. Taley e carried the box to London, and 8 
nts eg wh upon his arrival Cowling an inh-keeper in Piccadilly came to 
— cauſe, and Tilcy's inn for goods directed to be left at Cowling's houſe, 
the proofs upon Afterwards this box being loft, Tiley pretended that it was 
r delivered to Cowling among other goods. Upon which Tily | 
ed, his wife brought an action of trover *againft Oy And at the | 
wii trial at the fittings at Wiftmiin Im Holt chief juſtice, | 
OY (VP: Mrs. Vaughan the wife of Mr. Vaughan was produced to be ; 
a witneſs, to prove what was i in " e box. And Holt chief be 
juſtice refuſed to adaſt her'to be a witheſs ; becauſe, whe- the 
ther Tiley recovered or not, this verdict injght be given in an 
evidence by Mr. Vauban in an action to be Drought by him | fel 
Na: „ with” duth made of what oy was ſworn for for 
: corny wid. 13 Feb. 14 WI 3. 179! | , 
Die ver. Polkill 
Nei. Nes ent, upap the trial. at Lext affizes at A aid in | 
17 01, the copy of the regiſter of a will was produces P 
5 A to prove a \ pedignge, and. not to derive any up 
and alſo the probate af the fame will was of- Tect 


b of co is by for t r But al chief juſtice 
2 rel If the FN agg . 


— the probate; it is only eri- 
154. 
ON ns —— 7 


5 2 2 2 


Ss? 


. 
- 
* % — 


6 = © 0 eee 0.5.00 © e 


| | was ruled by Treby chief juſtice of 
2 
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dence of a will as to chattels. 2. He ſaid, that there was 
the ſame reaſon to admit the copy of the regiſter to be evi- 
derice, as the capy of court rolls, or of a regiſter of a 
church; but the practice has been always otherwiſe, which 
he would not ſubvert: and therefore the copy of the regiſter 
not being evidence to prove the will, it cannot prove the- 
pedigree, becauſe that depends upon the credit of its being 


a will, which is not proved by the copy of the regiſter ; 


therefore the evidence was denied to be, admitted by bim. 
But after wards, the ſame circuit at the affizes at EA Grin- 
fizad, in an iſſue directed out of chancery to try in a feign- 
ed action, heit ot not, the ſaid probate was offered to baron 
Tracy, to prove the pedigree; and he admitted it, not with- 
ſanding the other caſe was cited to be ruled as aforeſaid ; 
becauſe, he ſaid, the other caſe was in ejectment, and this 
only in caſe, z and; he could not know, that the title of the 


land would, come in queſtion, c. But it ſeems to me, 


that there is no diffgrence, becauſe the title. to the land was 
not derived, by the. will in the ejectment. 


P44: 6 W.& M. B. R. it was ſaid per curiam, that 2 
ſhop-book is not evidence for the tradeſman, but is 
good evidence againſt him, or for a ſtranger. The ſame 
law of a ſcrivener's book for money paid by him, or re- 
ceived to the uſe of a ſtranger, or the book of a burſer of a, 


college. r rela one mri Place. 


1 


Selby verſ. Hartis. 


of court 
pleas at Guiluball, Paſch. 10 Will. 3. that if at the trial ana by.the - 
ni prius a rule of the Se of RT pleas or king's — 
bench be produced under the hand of the proper officer, to be preſumed 
there is no need to prove it to be a true copy, becauſe it is —— aan 
* 2 2. A copy of an entry in the books of the, of · entry in the. 
0 


. 


| faculties was then diſallow to evidence re- books of the 
fore the book itlelf was produced. . 2 * 1 — 
Kingſton ver /. Grey. 


P. 8 Will. 3. at Guildhall a creditor was admitted by 


Holt chief juſtice to prove his bond, and the debt due 
von it, upon plene admini/iravit pleaded, he having before 
red of the adminiſtrator, and delivered up the bond. 


Taylor 


746 Pants reſolved by Holt Chief Fuſtice, &c. 


Taylor verſ. Jones. 


A copy of the M7 CH. 8 Will. 3. C. B. in ejectment, a motion was 
1 | made for a new trial, becauſe the party againſt whom 
the uſesofa the verdict was given, produced in evidence a fine, and a 
fine is ſufficient Copy of the inrolment of a deed, which led the uſes of it. 
—— _ And Ralely juſtice, before whom it was tried, refuſed to 
deed, admit this copy of the inrolment to be evidence. And re- 
ſolved in C, B. that ſuch copy is evidence prima facie ; but 

the party ſhall not be eſtopped by it, as by the record, but 

may controvert it, as ſorged, &c. becauſe inrolment was 

at common law, and that for ſome purpoſe. And they re- 

lied upon Mr. Kendal's caſe. [See it now reported 3 Lev, 

. ä 387.] And of this opinion Poxwell juſtice was gener-lly, 
ut Treby chief juſtice doubted, whether ſuch evidence ge- 

nerally ſpeaking was evidence. But here he agreed with 

the other juſtices, viz. Powell and Nevill, becauſe it was 

only to lead the uſes of the fine, which might be done by 


parol, ; 
+ + Chettle verſ Pound, 


tenant who | E BT for rent, Upon il debet pleaded, the plaintiff 
s agreed in gave in evidence a note in writing, by which the de- 
ting to hold ſendant agreed, to hold for one year, rendering rent of 15 /. 
rent may And in fact he was grantee of a reverſion expectant upon 
- an eſtate for life, which life was dead at the time of the 
he made giving of the note. Which grant was forty years before, 
the agreement and he was never in poſſeſſion, but the tenant for life was 
newer bad any all the time in poſſeſſion during his life. The defendant 
premitſes, iI gave in evidence a 7 grant of the ſaid reverſion. And 
ſuch party ws it was ruled by Holt chief juſtice, that the defendant in this 
agg * * caſe may give in evidence, nil habuit in tenementis, the plain- 
Otherwiſe he tiff having never been in poſſeſſion, notwithſtanding the 
eannoty note ſigned by the defendant, by which he agreed to hold, 


17> 


1 


121 


Sc. Hut if the plaintiff had been in poſſeſſion, though but 
- tenant at will, &c. then che defendant could not have 
given this in evidence without having been evicted. Lent 
_ Maidſtone, 13 Will. 3. 1701. And the plaintiff was 
n uit. * ith g 1 
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N perſonal actions the writ cannot 
abate for part Page 280 
Verdict ſet aſide, becauſe the plea in 


abatement, Cc. were not entered 


upon the ni prix# roll 329 
That the day of payment is not come, 
is not pleadable in abatement 345 
Plea of entry by the demandant is not 
good, without ſhewing the time 432 

A writ of error does not abate by the 
death of the defendant in error 439 
An abateable writ ia abated as to a 
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Entry of a diſſeiſee, or recovery in for- 
medon againſt the tenant, pending a 
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writ, 7 it | 
Foes reſpondes oufler on a failer 
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Ia a replication to a plea in * 
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tiff may | 


"IT IE 


„ Pleading, 
Becozds, K —— 


Acceptance. See Tender, Pleading. 
Fcceſlary, See Murder. 
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Cannot be pleaded without perform- 
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Nontenure 
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ame and mil nomer, Nifl pzius, 
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273» 274 
Caſe lies for indicting the plaintii of 
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on another 
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An action for not performing a pro- 
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ſpect of the plaintiff's reſiduary in- 
tereſt 99 
Caſe for negligently keeping his fire 
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jucgment arreſted 248 
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fervitium amific, is taken | aways by. 
the death of tne ſervant 339 
* for ma'iciouſly uring the 
aintiff to be indicted of a riot 377 
damage will ſupport an ne 
fora malicious proſecution, 3p 8] 
An action wil-not Jie for a con{pjra 
if nothing be put in execution bj 227 


Where caſe, may be maintained for 
a vexatious action 

C 2 — or inciting another e 

: aintiff 4 * 

A oint laintiff ures * 

Tn bend — ciao. 

* prod ideen 


2 


ber action lies for — upon an 
ill indictment Page 301 
Where jgnoramus is returned to an in- 
dictment, which contains no matter 
of ſcandal, or cauie of impriſon- 
ment, no action lies thid. 
Caſe for ſtopping a highway, whereby 
cuſtomers could not come to the 
plaintiff's collier 488 
Where an action epon the caſe may be 
more uncertain an aſſize of nui- 
ſance 43g 
An action does not lie for laying down 
an ancient ferry 494 
In caſe for holding to bail, Q, the 
proceſs opght to be ſer forth 503 
A matter of à ſhip may have caſe for 
detaining his ſhip, per guod, &c. 
but an owner mult bring treſpaſs 558 


Caſe againſt a farrier, tor refuſing to 


ſhoe a horſe 654 
Cafe far continuing the ſtopping up of 
ancient lights, maintained againſt 
the leflor - 713 
Caſe for taking inſufficient bail 425 
See Iffumpſir; Carrier, Certainty, 
Conſpiracy, Joining in attion, 
Jurildiſtion, Mandamus, Maſter 
and ſervant; Motice, — Fo mon 
Dlander, Treſpaſs, Crover. 


Ittions-popular. See Dtatute: 
Addition. See. ÞndiAmanes, Name 
e andmiſnomer, 


af peace, Parliamens, Trial. 
| | Idminiſhracion, 
Daravin micee.aciars of an- executor 


_ at * of another per- 
twenty one 3384 6% 


2 ted — is 
aled by 2 8 
e to the nex: of- kin ſnall 
basspealedint the. ſuit of the buſ- 
band otherwiſe of the wife 685 
1 a neur ; ofiikin+ as the 


646 
A creditor 


+ 


. 


Tha — 1 
nee eee 0. 4 


oO „ w 


8 NM 
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comained in the Fist Vorvuue. 


A creditor who has had adminiſtra- 
* may retain againſt the next of 
e 


Limitat ion. Mandamus, 
Pleading, Pzohibition. | 


Sdminiſtratoz. See Executoz. 
 Bdmiralty and Scamen. 


A ſhip may be ſued there for the ran- 
ſom of the maſter 22 


Maſter of a ſhip may hypothecate, but 
cannot ſell 152 


the admiralty may oblige him to 
enter into recognizance for her ſafe | 
return 223. 235 
Queſtion: in the admiralty, if a cap- 
ture by an enemy alters. the pro- 
perty, and not expreſſed to be upon 
the high ſea ; whether a prohibition 
ſhall, go after ſeacence 272 
Mate of a ſhip may ſue for his wages 
in the admiralty 398. 632 
Reſcue of a ſhip in the county, cog- 
nizable in the admiralty . 446 
Office of admiral an ancient office 474 
Suits for mariners wages in the admi- 
ralty when firſt allowed 576 
Trecutors of a maſter cannot ſue in the 
admiralty for his wages. $77 
Suit in the on a hypotheca- 
tion made de eAgery the 
— 8 
| Where a ſhip is — the ſeamen joſe 
weir wages from the laſt port of 
delivery; where they deſert 


| Maſter of a ſhip may reimburſe him- 
ſelf one of the mutter wages for a 


ni wages nes due for half the 
time they ſtaid at the laſt delivering 
oP 10-9: 391 & 3:36 . 2-39 

Paahlbicians, iUizech.; = 


927 9 o 
SS» 1aS +72 


yy 


| 


Idvowſon.? 


Patrons of united churches have each 
the whole ad vowſon in his turn, bat 
his writ of right muſt be de media 
tate adyocationss Page 197 

A fine /ar grant et reader will deſtroy 
the appendancy of an advowſon 198 

On partition of a manor, if an advow- 
ſon is excepted, ic becomes in groſs 

iid, 

Advowſon of a vicarage may be ap- 
pendant to a manor 200 

A reverſoner of a manof, to which an 
advowſon is appendant, uſurps, then 


the particular eſtate determines, the 
advewſen is become appendant again 


See Mart of the King, Partinion. 
Agent. See Doldiers. 
Allegiance: See Treaſon. 
Alien. 

An alien enemy reſiding here by the | 

king's leate may maintain an action 

Sev Baton and femr, Tecaſon- 1 
Amendment. 

Of a judgment by imag up a blank 


for the damages not to be granted 68 
Of the nif gs ius roll by tha plea roll, 


by inlerting the names of ſome de- 
fendants a 95 
May be withdut coſts after error 


roupht, where the writ of error is 
ſealed too ſoon ibid. 
After judgment of 2 declaration in 
trover, where the name of the de- 
tendant way omi tied 116 


Caſe on aſampfit of the teſtator, iſſue 


joined the ff pres roll is made up 
chat th defendant row „and 
amended by the plea roll ver- 
dict ; 1 
A-recovery amended in the nume of a 


. pariſh | ibid, 
Special verdict in felony cannot be 
amended by the notes 


„I Joint judgment againft the bail 


141 
it ought to have been br 


| amendable after the term 183. $48 2 


A Table of the principal Mattert 


In caſe for a falſe return, omiſſion of 
the effect of the warrant is not 
amendable by the warrant Page 190 
A fine amended by the deed 209 
Miſtake of an officer's name in a juſti- 
fication, not amendable after de- 
murrer 310 
The memorandum not amendable after 
judgment of re/pondes oufter $4 
Information for ſelling lace has ks, 
and no verdict is entered as to the 
+ filks; this is not amendable after 
error brou ht ibid. 
Special 'amended after argument 


Day of uf pric after the day in dt 

ay of 2 

in * and jurata, not 
dirt a 511 

A writ of error is not amendable by 8 

. H.6. c. 13. 565 
Original writs were not amendable at 

common law ibid, 


A miſtake of a clerk is not amendable | 1 


in avoidance of a judgment ibid. 
Amendment may be after plea in abate- 
ment, but not after demurrer 669. 


65 
The memorandum amendable 68 


Imends. See Diſtreſs, Replebin, 
Tender. 


Amercement. 
FO b 


one writ 73 
In an action upon the caſe, though vi 

et armis be inſerted, the judgment 
: __ guad fit in miſericordia 273 


| Bucient demeſue. 


e 
demeſne lands pa 5 


Writ of deceit to aeid a fine may be 
brought after the death of all — 


n thew wha 


| 


|Perenfft, dans mortale wulnidi, good inf 


appeal of murder Page 22 
The heir dies after ap brought, 
the appeal is loſt 434 


It is a contempt in the ſheriff, to de- 
liver a writ of appeal to an infant 
appellant 556 
Where an appellant is nonſuit, the 
22 muſt be arraigned at the 
uit of the king ibid, 
An infant cannot proſecute an appeal 


by prochein amy 
An appeal is a favoured remedy ibid 


. 


W will aid error in proceſs 
where the party demurs upon 41 
proceſs | 

The defendant may appear at the 8 
turn of a writ, though it be return- 


ed not ſerved 616 
alarity of the delivery of a declar- 


ation made good by appearance 706 
See Fttoznep, Name and miſnomer. 


Appendant and Apputtenant. See x 
Idvowſon, Common, Union. 


Ippoztionment. 


A bill of exchange cannot be appor- 
. tioned by i n 360, 744 


Appzentice. See Pdoz, Trades. 


A minifte;ial officer, and cannot refuſe 
4 — elves by the pa- 


riſh 13s 
Executor of tenant for life of a rent- 
r = 173 

Gun warrant of a jullics of Fa 

| 2 te 
| Wbege tis bs an il warrant spe- 


good writ, and the ſheriff is pr) 


4 


$3 
The heir takes by deſcent lands de- 


to the arreſt, the party is lawfully in 
his cuſtody Page 586 
A joint plaintiff procures the defend. 
ant to be arreſted without the con- 
ſent of the other, this is no offence 
| | 380 

See Commitment, Pziſons, 


Iſſault. See Treſpaſs. 


Aſlets. 


Reverſion on an eſtate for life is aſſets 
by deſcent 


viſed to him charged without alter- 


ation of the eſtate | 728 
See Evidence, Executozs. 
Iflignment 
Of a term may be pleaded without no- 
tice to the leſſor 36$ 


Aſſignment of a bond is a covenant 
that the aſſignee ſhall receive it 


; ; 683 
See Bills of lading, Leaſes, Plead- 
ing, Pooz, Rent. << 
4 As ze. | 
If a maſter of an hoſpital may main- 
Iſſumpſlt. 


I conſideration that the plaintiff would 
forbear to arreſt the defendant's ſon 
till after the twenty- third day of 
Odober, to pay on or before that 
day, good 258 
ln conſideration that the plaintiF would 
forbear to ſue for a gebt due to his 
wife as executrix, with averment 


that ſhe is living - 368 | 


A promiſe of marriage is good without 
writin 


387 

atus afſumpfit does not lie for a 
ine impoſed by a corporation 502 
Muſt be aid in the disjunctive on a 
disjunctive promiſe 620 
Releaſe of an equity of redemption, 
Food conſideration of an e 


3 


contained in the FIRST Vorone. 


Where mutual promiſes are made in 
confideration of each other, per- 
formance need not be averred P.664 

Where parol agreements are to be 
looked upon as bare communication 


Account ſtated amounts to the general 
iſue in am 680 
Mouey is paid upon an order or judg- 
ment, which 1s afterwards quaſhed 
or reverſed, aſſumpfit will not lie 
2 
Aſumpfit will lie for money pai bo 
order of an illegal court ibid. 
See Averment, ills of Exchange, 
Certainty, Debt, Jndiftments, 
— — Courts, Limi⸗ 
tation, Bleading, Releaſes, Hol- 
diers, — 


Attachment. See Bail, Commit- 


ment, Fozeign Attachment, 
tices of Peace. * 


Attaint 


Does not lie in criminal caſes 

A jury give a wrong verdict by miſdi- 
rection, no attaint lies 470 

Attozner 

Cannot enter a retraxit 598 

A plaintiff at the return of the pefea 
comes by attorney, et idem querens 
dicit, c. this ſecond entry may 
be intended in propria perſona ibid. 

See Eſſoins, Yudgments, Limita- 


tions, Name and miſnomer, Pi- 
vilege, Betraxit. 


Audita querels. 


Relief may be granted on motions in 
caſes proper for auditã guerela, where 


it is not grounded on foreign mat- 
ter, as a releaſe, &. 439 
See Bail, Erroz. 
Averment 


Need not be of what is apparent 13 
Of peerage | N 2 * 
Prout patet per recordum, not neceſſary © 
in debt or an eſcape VC 
; Not 


4 0b of the prntipn ! Matters 


Not neeeſſary ih pleading the ſuing out | 
a writ Page 108 
If the time of ſaing a writ may be 
averred to be later than the fe 


7 ot 212.411 
Averment that a writ ox emanavit the 
day of the fe 486 


Delivery of à writ or warrant need not 
be averred, but the contrary muft 

.. come of the other fide 310 
The ſuing of a /atitar need not to be 
averred to be out of B, R. becauſe 

it is a peculiar writ 397 

A deviſe to a wife for her life cannot 
at la be àverfed to be in ſatisfac- 
tion of hef dower 438 
General averment that flock can only 
be transferred at the book, is hot 
ſafficient 441 
Want of averment of the place of the 
court is only matter of ſorn 332 
Where an agreement is to deliver 
goods on or before a day to a barge 
to be brought by the plaintiff, aver- 
ment that they were not delivered 
on the day is ſufficient, becauſe the 
_ Plaintiff was to concur 621 
In debt by adminiſtrator, the not 
averring that the deceaſed died in- 


teſtate 15 cured by pleading over, 
though not by verdia 1 635 
of averment of ing the 
conſideration, by pleading 
over f N 667 
No occaſion to aver, * was 
not made to the plaintiff s order 
order 673 


Coparceners eners muſt join in avowry - 64 
In avowry for a 'rent-charge' aft the 
particular lands muſt be ſet forth 


£4737 155 

Avowry. ſor a rent charge is good with- 

aut ſhewing all the Auk er - 
able 20M 

'Executor avowant under 32 H. 8. 


c. 


| Breach of an arbitration bond 


4 
Award of releaſes, good as to all mat - 
void as to 


_— 


was in the ſeifin of the plaintiff, 
Oc. when the arrears incurred P. 174 
Judgment for an avowant for more 
rent than can be due muſt be re- 
ſerved for the whole 256 
An avowry may be abated for what is 
not due, and judgment given for 
the reſidue _ ibid, 
Avowry for rent in money and hens, 
and more hens inſerted than due; 
the avowant had leave to releaſe the 
damages. for the hens 317 
Replevin of a taking, in ZEaffeld, 
avowry that he was ſeiſed of three 
acres in E4affield; in quibus, Cc. 
well 332 
Tenants in common cannot join in 

avowry  ,. 422 
Diſtreſs made for one cauſe may be 
avowed for another 466 
In replevin the place of taking is tra- 
verſed, and found for the avowant; 


he ſhall have return, though the 

cauſe of taking is not found 504 
See Ertdz, Pleadlitg, Tender. 

| Authozity, 


Commiſſioners of bankrupts have au · 
thority, but not juriſdiftion 580 
See Powers, nts. * 


2 


An award made ſhall be intended 
ready to be delivered, unleſs the 
contrary be ſhewn 115. 247+ 533 

may be 

poſ- 


115 


af in not delivering the 
CS 


others 


ters ſubmitted, and 
116 


the other 2 J 
Arbitratdrs chuſe an umpire (not con 
ditionally) they have executed their 
power, and they cann6t chuſe uno- 
ther if he refuſe 2 
Arbitrators canhot chuſe an 1 — 
before their time to make the av, 


Not — a deed of afigumert 


. 
: 


muy be a breach without 9 234 


28 4. A * r 


contained in the FIRST Vokuux. 


Submiſſion to an arbitration on the be- 
half of another Page 246 
Award of a releaſe to a man who has 
ſubmitted on behalf of another is 

, becauſe it ſhall be intended 

r the benefit of the-party on whoſe 
behalf, unleſs the contrary „ 
ibid. 
Award of payment of money de et ſuper 
praemiſſis, reciprocal and good 247 
An award that does not appear to be 
reciprocal, cannot be made goog by 
an averment, that it was made 4 et 
ſuper praemiſſis ibid. 
Executors are bound by their teſtator's 
ſubmiſſion to an award 248 
Award, that the party, his executors, 
Cc. ſhall releaſe, is good ibid. 
An award may be pleaded in bar with - 
out performance ibid. 
An award of mutual releaſes does not 
diſcharge an aCtion till it is perform- 
ed 248. 612 
An award that one party ſhall accept, 
without awarding the other to per- 
form, is no bar 612 
Award that the party ſhall fetch his 
mare and colt, implies an award of 

a delivery ibid. 
Averments admitted to make good an 
award 167d. 
Award by an umpire elected by arbi- 
trators made within the time limit- 
ed to the arbitrators 671 

| Award made a rule of court, on a con 
dition to conſent, HG. 674 
tee Expolition, Fozeign Attachment, 
Pleading, Uariance. 


| 5 
F 
Bail. 


HERE a non e inventus is re- 
turned to a capias ad ſatisfa- 
ciendum againſt the principal, the 
bail cannot plead a render, but maſt} 
* relieved by rule upon motion 15 
what caſes a render in diſcharge of 
bail ſhall be accepted 157 
Payment by the principal before the 
*urn of the ſecond ſcire facias is 
= — . ibid. 
t of error on the principal judg- 
ment will not hinder the * 


If a bail- bond executed after the return 
of a writ is void by the ſtatute P. 353 

Common bail not allowed againſt a 
non-ſubſcribing creditor on the com- 


poſition act 333 
An action for taking inſufficient bail 
425 


In what circumſtances the court will 
not relieve a bail upon an affidavit 
of his being perſonated 445 

Bail in audita guerela ſor a defendant 
in execution | 615 

Common bail allowed to a new action 
after a nonſuit | 79 

In debt on a recognizance of bail they 
ſhall have eight days in term to ren- 


der 721 
A bail-bond may be taken upon an at- 
tachment 722 


The plaintiff may take an aſſignment 
of the bail-bond, or proceed by 
amercing the ſheriff at his election 

ibid. 

See Erroz, Yabeas cozpus, Yomins 
replegiando, Name aud miſnomer, 
Dutlawzy, 


- Bailment. 
A pawn is not redeemable after the 
death of the pawnor 433 


On a general bailment the bailee is 
only chargeable to keep the goods 
as his own 655 


Bankrupts. 
An innkeeper cannot be a bankrupt, 
who ſells only to his gueſts 287 
For what debts a man having left off 
trade may be bankrupt ibid, 
An infant is not liable to the ſtatutes 
of bankrupts 443 
ankruptcy in the plaintiff is no plea, 
without a commiſſion, &. 496 
Commiſſioners of bankrupts have au- 
thority, but not juriſdiction 580 
An act of bankruptcy committed betore 
an execution executed will avoid the 
execution 724 
Removing goods for fear of an execu- 
tion, no act of bankruptcy. 725 
A ſhip carpenter may be a bankrupt 


iat to ; 
You | barge the bail 342 


741 
30 Trovir 


Tall, of the principal Matters 


Trover by affignees of a bankrupt 
* againſt a ſecond vendee Page 741 
The petition againſt a bankrupt is not 


© neceſſary to be produced at a trial 

3 ( 0G, 
See Commitment, Copy, Frauds. 

Bar. See Pleading. 
Bargain and Sale 

Pleaded without conſideration); good 

after verdi& on a collateral iſſue 111 
See Covenant. 


Baron and Feme. 


4 


The wife of an alien enemy, living 


bere as a feme ſole, may contract 
112 87 % 147 
Huſband may bring trover for money 
paid by the wife for a purchaſe 
**withaut his agreement 
Treſpaſs againſt huſband and wife for 
the treſpaſs of both - 443 
Separation or elopement will diſcharge 
the huſband from the contracts of 
his wife without perſonal notice 444 
A bond given to a woman, with con- 
dition to leave her a-ſum of money, 
not releaſed by intermarriage 515 
A feoffment-by a huſband de ſucte is a 
- diſcontinuance, : notwithſtanding a 
; ſubſequent divorce 521 


see Pꝛobibition, Releaſes. 
F Warretrp. 


Evidence may be given of fatts not 
© ſpecified _ 490 
; A | 


Baſtar dy. 


rind M1 
The juſtices adjudication of the father 
of a baſtard child is conclufive 394 
Order to maintain a baſtard born of a 
married woman, muſt ſhew that the 
+ haſband was not within the four ſeas 
at any time during the any 
(„ nes : 3 
Adjudication of a baſtard by juſtices, is 
void, where the child is born in 
. wedlock 471 


224 | 


Bills of Exchange. 
Declaration on a bill of exchange with. 
out ſetting forth the cuſtom P. 175 
Action againſt partners on a bill drawn 
by ene of them 39 
Bearer of a goldſmith's note cannot 
maintain an action 181 
If the bearer of à note may maintain 
an action againſt an indorſor ibid, 
Cuſtoms of merchants neceſſary in de- 
clarations on bills of exchange 281 
A bill payable ten days after ſight, the 
day of ſight is excluded 282 
A bill is not indorſable in part with. 
out ſatisfaftion acknowledged of the 
reſt 60 
P 


ER” 360. 74 
A promiſe to pay a bill already — 
> +08 tenorem, fc, it is a general 
romiſe 364. 574 

A declaration alleges, that after the 
bill was due the defendant drawce 
13 to pay, an acceptance be- 
re it was due will not 3 

303 

Indorſee of a bill receives money tc: 
it, this is a ſale of the bill, and not 

a borrowing of the moncy 442 
Indorſee of a bill muſt demand the 
money of the drawee 443 

A blank indorſement of a bill is ſuſ- 
cient. 444 
In an action againſt an indorſor, the 


drawer's hand need not be proved A 
1 1814. 
A declaration on a bill of exchange is ws 
good, without an expreſs pans ha tb 
- 53 
A bill i Fayable when due, without | = 
days of grace .* .. $74 2 
| A bill may be declared upon as nego- 2 
tiated after it is due 57 
The laſt indorſee of a bill may maip- 
tain an action againſ any of the in- 
dorſors 4... 2:68 i 
An indorſor. of a bill, who has pad 


it, muſt prove the payment in al 
action againſt the accep!or . 
A bill may be protelted before 7 
day, ſor better ſecurity, but * — 
non-payment 85 0 , 
A foreign bill,muſt be proteſted on 0, 
laſt day of payment - 


| Battery. See Treſpaſs. | 


contained in tht FIRST VoLuME; 


if the laſt of the three days be a great 
holiday, the day before is the day 


of payment Page 743 
There 1s no certain time for protelt- 
ing inland bills ibid. 


If the indorſee receives part from the 
acceptor, he cannot reſort to the 


drawer 744 
Goldſmiths notes are not accounted 


bills, though they may be indorſed 

as ſuch ibid. 
Goldſmiths notes muſt be demanded 

in a reaſonable time ibid, 
See Gaming. 


Bills of lading. 


The property of a cargo is in the con- 
ſignee of the bill of lading, and he 
may aſſign it over 271 


Bihops. See Eccleſlaſtical perſons, 
Oꝛdinarp. 


Beuds, See Aſſignment. Baron and 
keme, Certainty, Date, Extin= 


guiſhment, Papment, Pledges, 
Releaſes, Trover, Wariance. 


Wzeach. 


In debt upon bond to perform a con- 
dition (not being 'to porn an 
award) iſſue may be tendered on the 
defendant's plea without afligning a 

ach 108 
la debt upon an inn's of court bond, 
no- pay ment of a penſion may be 
| aigned for breach without a de- 

yy 4. 596 
bee Y „Award, Certainty, 

Conditions, Covenant. 


Bzibes. See Debt. 
SyeiLaw — 

If the homage of a manor may ap- 
| my a penalty to be levied by diſ- 
. treſs | Fo 92 
IP new corporation, that a ſteward 

ſhall make à dinner (unleſs it be to 


the end that the company ſhall aſ- 
» &c.) is unreaſonable 113 


Bye-law in London to fine for refuſing 
the office of ſheriff Page 496 

Corporations may make bye laws con- 
cerning any of their franchiſes, | 


Canons 
IND not, unleſs received by at 
of parliament, or time out, of 


mind 7 
The canons ef 1603 are binding upon 


the clergy 449 
Carrier 
May refuſe to take in goods, before he 
is ready for his journey 653 
See. Yition, &c. Witneſs. 
Certainty and ſncertainty. 
Troyer de ducentis unciis argenti, Ana 
glice plate, good 20 


Ante tertiam horam, without ſaying pet 
meridiem, bad pleading, but made 
gopd by pleading over 124 

Trover pre ano veſtimento lineario pro 
puenis, Anglice a (uit of childbed 
lineh j pro uno chirographo, Anglice 
a muff 133 

Aſſumbſit without a nominative caſe in 
a ſecond count made good after ver- 
dict, by botrowing the nominative 
caſe from the former count 146 

Tenementam too uncertain in ejectment, 

bot will do in other treſpaſs 191 
ſpaſs for taking barley, after ver- 
dict it ſhall be intended ſevered ibid. 

Treſpaſs pro tribus firuibus foeni, And 
glile ricks of hay, good after — 
IT N 1614. 

Trover fro una parcel a fili, good ibid. 

Trover de tribus peciis vini branditatiz 
Anglice brandy wine, good upon 
Flt K K ilids 

Trover ſſe quadam parcelia. culmi, bad 


T 


after verdict : 192 
Treſpaſs de guadam partella bordei, bad 
after verdict | ibid. 
Quaedam meſudgia, certain enough in 
guod permittar 277 
' Nuifance de molle, de ardificio, de fan 
brica ibid. 

| z3 £2 Judgment 


| 530 
A cert.orari is grantable into & alen 


A Table of the principal Matters 


udgment affirmed on an information 
for ſelling live cattle or cauſing 
them to be fold Page 28, 
A bond iz pra mid wigiuity in guadrans 
Libris, — by the 1 
and good | 335 
In caſe for ſtopping a watercourſe o- 
ſtupawit generally is good after ver- 
dit 452 | 
In caſe againſt a phyſician, it is enough 
to ſay he adminiſtered phyſick un- 
Kkcilfully, without fhewing the par- 
ticular defect 471 
Indiftment for ingroſſing nag na quan- 
tit atem. Ic. ill 475 
Breach of covenant may be aſſigned 
diverfis dichus et vicibu, otherwiſe 
of 2 penal law +4078 
Trover for a quantity of cloves, mace 
_ and nutmegs, without ſhewing them 
to be mixed, good after judgment | 
by default | 588 
What certainty is required in trover 
| ibid. 
Caſe for finding /uffciaztia e/culenta, 
Sc. pro divert menſibis G14 
at certainty is required in the re- 
turn of writs 21 


See Appeal, Aſſumpſit, Excommuni- 


c. tion, Expoſition, Yabeascozpus, | 


IF ndittmencs, Murder, Name and 
za miſnomer, Nuiſance, Return of 


Certiozari. 


A record may be removed iz B. R. 
immediately by certiorari, as well 
as by certiorari and miri nus 216 

Certiorari returnable ia B. R. lies in 


| 


all judicial proctedings in which er- | 


ror does not lie 469 
Commiſſioners of ſewers mult obey a 
_ certiorari | ibid. 
A certiorari lies to all juriſdictions 
erected by ſtatute 


. 81 
A certiorari to remove indidimeme 
agaiuſt . and B. will only remove 
joint indiftments 


* 
= 


_  Cefſion, Sce-Pzeſenement. 


. 


6og | Appointment of clerk of the peace, 
see Exroz, Aufcrioz courts, Sewers. | 


Charge. 


A charge upon land to be paid at the 
=—- — on Np ſhall fink 
the perſon dies before Page 508 

See FIffets. "wh 


Cheſter. See Erroz, Outlawy. 
Choſe in aftfon. Sce Damages. 


Churches and Church-pards. See 
Pꝛohi bit ion. 


Church war dens and Church Bates 


Cannot make a rate for repairs, bat 
the pariſhioners 59 
If the pariſhioners ſhall contribute to 
the ornaments of the chancel ibid. 
Prohibition to a ſeit on a rate by cul- 
tom for repairing the chancel ibid. 
Archdeacon canuot refuſe to ſwear 2 
chfrchwarden elected by the parih 
becauſe ns habilis 13s 
See Joining in Action. 


Circuit y of Action. 


Covenant to pay a rent- charge in fee 
clear of taxes, the grantee may de- 
duct againſt the covenantor and his 
keirs, but not againſt his aſſignee 

322 
Where a covenant to diſcharge a man 
from his agreements ſhall amount to 
a defeaſance 421, 689 
In what caſes the leſſee may 3 

D 0 


FEATS q 5 
Clerk of the Peace | 


An ancient officer 159 163 

Cannot be-appointed, but for lite 159 

Nomination of a clerk of the pu 
d by parol 

A 8 of a clerk of the peace 

durante beneplacito, void 166 


without ſaying of this county 4 


 Eolleps 


contained in the FizsT VOLUME. 


| Colleges. 


A college in an univerſity is a lay 
corporation Page 6, 8 
Fellow of a college not removed by 
ſuſpenſion 8 


Colour. See Pleading. 


Commendant. See Pzefentment. 


Commitment. 


A man cannot be committed in exe- 
cution, unleſs preſent without 2 
writ | 48 

By ſecretary of ſtate lawful 65 

To a meſſenger till examination, law- 
ful 66 

Commitment for —— a 9 
ought to ſpecify the treaſon 7 

4 — . cannot be entered after 
the death of the priſouner 83 

Commitment by commiſſioners of 
bankrupts ought to be, until the 
party ſubmit to their authority in 
that inſtance 100 

By the cenſors of the college of phyũ- 
cians, until he be delivered by the 
college, or otherwiſe by due courſe 
of law ; too general 213 

For detention of tithes or other eccle- 
faftical duties, is uncertain and il! 

323 

In what reſpects a ſheriff may have a 

priſoner lawfully in ward after the 

return of the writ 


4 353 
A new attachment againſt one who has 


eſcaped under commitment for a 
contempr 396 
Commitment may be to a perſon, or 
2 priſon 424 
A man cannot be committed upon a 
conviction of deer- ſtealing and return 
of aulla lona without adjudging that 
he has not ſufficient diſtreis 545 
2 man, may be diſcharged from a 
committnent, for an error in the 
conviction 546 
Power of committing lewd and difor- 
derly perſons to New Priſen 699 
court cannot commit for non- 


payment of fees | . © 903 


See Trreſts, Attachment. Courts, 
Erroz, Eſcape, Dabeas cozpus; 
Pꝛilous. 


Common. 


mon f 
Common is groſs ſaxs xembre, if good 
ae 406, 407 
If inhabitants may hare common by 
caſtom 407 
Common claimed a tempers frafioms 
campi 645 
Common appertenant to a meſſuage, 
or to a farm 726 
Levancy, &c. not material in common 
for a certain number ibid. 
See Pzelcription. 


dilege. 
Condittons. 
Condition of a bond, owitting the 


concluſion 38 
Condition to convey lands is broken 
by deviſing the lands to an infant, 
otherwiſe of a deſcent - 112 
To make a leafe to . before ſuch a 
day, or pay 100 1. 4. dies befare 
the day, the money muſt be paid 
290 
Conditions performed, where to be 
pleaded ſpecially 597 
Where in confideratione cujus makes a 
condition precedent 665 
See Coprbold, Jutendment. 


Confeſſion. See Evidence Judg- 
merits. | 
Confirmation. See Grant of the 

| King. 


Conſlderation. See Ylumplit, Debe. 


Conſpiracy. 


An action will not lie for a conſpiracy, 
if nothing be put in execution 378 
Writs of conſpiracy, what? 379 


_» 


36e3 Cow 


Common Pleas. See Courts, Pꝛi⸗ 


4 Table of the principal Matters 


 'Toiiſtable 
Steward of a leet may fine a man pre- 
ſent refuſing to take the office of 
conſtable | Page 50 
Cauſe to refuſe a conſtable elefted 
OT 1.38 
See Notice, Popz, Gagrants, War» 


rants. 7 
Contempt. see Commitment. 


Contingent Bemainder. See Re- 
: mainder. 54 


Continuance. . See -Diſcontinuance, 
a Limitation, Return of (Writs. 


Continuando. See Treſpaſs. 
Conveyance, 


Leaſe and releaſe by.a termor, and the 
reverſioner will convey the inherit- 
"ance . | 3 

dee Bargain and ſale, Derds, 


 Conviltſons. 


conviction on an information for 
having concealed waſh-backs; quaſh- 
ed becauſe the evidence was modo 
babet 50g 
In ſummary con victions forms may be 
_ * "diſpenſed-with +. + 0a 
In a conviction for deer-ſtealing the 
day need not be ſet forth 582 
Confideratim oft i not neceſſary or, 
contra pat en, e 
Micite occ. dit, ſufficient in a convic- 
tion of deer-ſtealing 014. 
Execution on a conviction of deer- 


see Commitment, Plegding, Viots. 


jon. See · Ecclellaſtical per 
e eee 


Connfance of Pleas. 


Coparceners, See Parcenerg. 
Copy. 


A man examined by commiſſioners of 
bankrupts is not intituled to a copy 
of his depoſition . Pare np 
Where an original writing is evidence, 
the copy may be evidence 154 
Copies of convictions of felony cannot 
be had without leave of the attorney 


general, © e. 253 
Copy of the book of the office of fa- 
culties difallowed 745 


Copy of the inrolment of adeed lead- 
ing the uſes of a fine is evidence 


745 
Copyhold 


Is not held of the-manor 44 
A copyhold fine may be appointed to 
be paid out of the manor 45 
Surrender may be to the ſteward out 
of the manor, but not NG” 


7 
In pleading a. copyhold the grant of 
the lord muſt. be "on . 37 
A cuſto right of appointing a 
| . — taken away by the 
ſtatute 12 Car. 2. c. 24 ibid, 
Steward of a-manor may be retained 
for years without deed, and may 
hold courts, but cannot take ſurren- 
ders out of court 159 
If a. copybolder may have treſpals 
- againſt the lord for cutting trees 
which he is intituled to W 
Surrender of a copyhold is to be con- 
ſtrued as a conveyance, and not a5 2 
will +4 6z0 
Surrender may be to a pe 
appointed by a deputy ſteward 23 
his deputy for that purpolie 658 
Power of a ſteward: de fades 600 
Deviſe of a copybold, on condition to 
pay money to J. S. if the condition 
is broken, J. J. muſt be admitted, 
and' make an entry before he can 
ſurrender 5 


26 
See Ancient demelne, Evidence, Jn 
"fans, Jointenants, Powers. 


The manner of claiming it 481, 5 


4 
c 
c 
/ 


contained in the FI RS VOLUME, 


Cor poꝛations. 


Accepting a new charter, may uſe it 
as a grant or confirmation Page 32 
Corporation cannot be effoined, or 


enter into r cogniſance 79 
Cannot have two names by grant, 
otherwiſe by preſcription 80 


A cuſtom to chuſe members of a cor 
| poration, and remove them ad lil i- 
tum, ought to be ſpecially averred 
391 
Information for admitting freemen not 
reſident | 426 
A corporation cannot preſcribe in 
themſeives, without ſhewing that 
they are a corporation by preſcrip- | 
tion | 558 
Removal of a common-council man at 
. Giſcretion, a good return to a Ma- 
domus | | 710 
See By-law, Diskranchiſement, 
Diſſenters, Efettment. Elloins, 
Mandamus, Name and Wiſno- 


mer, Pzelſcriptron, *Uiſſivz. 


3 22 


Treble coſts as well as damages on 2 
' Wall. Mar. c. 5: for pound- breach 
* 1 4 4 19 

In treſpaſs where the defendant con- 
ſents to a view, the plaintiff ſhall 
recover full coſts he 76 


Party grieved ſhall have coſts in a pe- 


nal action, but not a common 
informer 18 
In courts baron, Ec. full coſts ſhall be 
given in actions for words, though 
the damages are under 40 . 182 
No coſts for the defendant on a de- 
murrer to a plea in abatement 337 
Full cofts be given in treſpaſs 
_ removed” by Babeas corpus, though 
the damages are under 40 1. 395 
amages are under 40s. in treſpals, 
wounding, and diſturbing in poſ- 
«Gon, Nil colts are not, be given 


A plaintiff nonſuit not upon the | uy 
1 Ats ſhall-riotbe ſtaid in a new action 
till payment of coſts © 697 


* 
—— 


Covenant. 


In covenant the breach may be aſſigned 
as general as the covenant, other - 
wiſe in debt upon bond to perform 
covenants a Page 106 

On mutual covenants an action may 
be maintained by either party with- 
out performing his own part 124 

Covenant to pay money on two con- 
tingencies, which ſhall firſt happen, 
the plaintiff ſhews that one of — 
has happ- ned, he needed not aver 
that it is the firſt | 133 

Covenant to leaye mill-ſtones in as 
good a condition, or to pay the 

damage to be eſtimated by 4. the 
covenantor muſt procure the eſti- 
mation 279 

Covenant to pay a rent · charge clear 
of all taxes, includes the land- tax. 

; 318 

Covenant to pay a rent clear of taxes 

to the grantee and his heirs, will 


include aſſigns 320 
Where an act of parliament will repeal - 
a covenant 321 


Tenant in fee covenants tq pay a rent- 
charge clear of taxes, an action 
will not lie upon this againſt his 
aſſignee 323 

Covenant, that lands limited in join- 
ture are and ſhall continue of the 
value of, Cc. extends to all the li- 
mitations, as well as to the jointure 
eſtate 366 


A covenant in a deed of bargain and 


ſale not inrolled is hinding 388 
Where a covenant to diſcharge a man 
from his agreements ſhall amount 
to a defeaſance 421, 689 


Afignment of a bond is a covenant. 


368 


See Certainty, Executors, Mot 


92 
| fine or com- 


30 4 Ki 


mit to priſon. 
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Stile of the coprt of C. B. in an action 
for unwarrantably entring up a 
judgment Page 485 

See Indiſtments, Leet, Wales. 


Cuſtom. 


That an executor ſhall pay a debt 
upon {imple contract equally with 


a ſpecialty, not good 74 


To elect a conſtable for one year ſhall 
de intended for the next year 70 
; General cuſtoms may extend to new 
things 499 
See Common, Fozeign attachment, 
. Intendment, Leet, London, Wer- 
= [ chants, Pzohibition, Tithes. 


Damages and inquiry. 


| HERE the jury do not try 
the iſſue, though they might 
| have aſſeſſed damages, a writ of 
inquiry may 9 
Damages ma MET T on view 1 
a maim, though maibemiavit is not 
in the declaration 176 
Damages may be increaſed on view of 


an apparent wound, though not 


a maim | ibid. 
Damages increaſed on view of a wound 
aſter a writof inquiry executed. 14. 
Damages cannot be inreaſed by a judge 
of ni prius, but if evidence be given 
of a great wound, he may (if not 
. a judge of the ſame court) certify 
it upon the pofea, that the court 
may increaſe damages ilid. 
Damages laid for a time ſubſequent 
to the action brought, ill 329 
After a recovery in a battery no ac- 
_ tion lies for farther conſequential 
damages 339, 692 
Treble damages are not recoverable in 


caſe for reſcuing a diſtreſs for rent, | 


without ſhewing that he cauſed the 
diſtreſs to be appraiſed, and con- 
cluding contra formam flatuti 342 
Writs of inquiry awarded in C. B. 
. © without day given, &c, 388 
Where a man ſhall anſwer for conſe- 
_ quential damages | 480 
D. mages given tor the value of a bank - 


Juſtification of words in mitigation of 
damages Page 727 

See Aſtion, Amendment, Avowry, 
Coſts, Diſtreſs, Tender, Trel⸗ 
paſs. 

Date. 

A dals in a leaſe for liſe includes the 
day of the date 5 

Declaration on a bond ja: dat. Cc. 
and the bond produced has an im- 
poſſible date, good ; otherwiſe of 
gerens dat. 336 

A aie datus excludes the day 480 


A date impoſſible in the year of the 
king, but right in the 2 domini 


703 


| See Time. 


Day. See Return of writs, Time. 
Debt. 


Debt or indebitatus afſumfit will 75 


lie on a wager 
Will lie for money given to an ill uſe, 


as to be laid out in bribes 89 
Leave of abſence to à ſoldier, good 
conſideration in unit 312 
See Yſſumplit, Limitation, Maſter 
and ſervant, Dtatutes. 


Fines. ' 
Declaration, 2. 
Declaration. See Certainty- 


Deeds 


Good, not bamin the parties 20 
Primo Aa by whom it may 
be pleaded, and how 354 55 


A deed cannot be avoided by d 
of impriſonment of a ſtranger 357 


—— 

E jeſtmen idenc 

2 Notice, Officers, 
raverſe, Ae nuc · 


Pleading, C 
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contained in the FixsrT Vorune. 


Deer-ſtealing. | 


* 


Killing deer, where there is a pretence 
of right, is not within the acts 
againſt deer-ſtealing Page 584 

See Commitment, Convittions. 


Defeaſance. See Circuitry of Fttion. 


Defence. See Name and Miſnomer, 
Pleading. 


Demutrer. 
Confeſſes only matter of fact well 
pleaded 18 
Demurrer to a demurrer, a diſconti- 
nuance 20 
— a plea 22 
If caret forma be a good cauſe of de- 
murrer 357 


Demurrer to a plea in abatement, con- 
clude as in bar, not material 393 

See Imendinent, Name and Wil- 

- nomer Pleaving, Pꝛerogative, 
Surpluſage, Craverſe. 


Departure. See leading. | 
Depoſitions. $ee Copy, Evidence. 


Depzivation. 
Contumacy good cauſe of H 
bee Eccleſiaſtical Perſons, Mana 


mus, Uiſitoz. 
V,. 


Deputy. 
A deputy. ſteward may hold a court in 
his own name | 660 


Deſcent. $ce Allets, 
Detainer and Detinue. 
A nan cannot detain title deeds for 


8 — Dis Pleading 


Deviſe. 


Deviſe to A. for years if, &c. ro- 
mainder to his iſſue male, remain- 
der to B. the deviſe to the iſſue male 
of A. in contingency is ill, and the 
remainder deviſed to B. will veſt 

Page 3 

Ofa reverſion to the iſſue male of 4. by 
a future wife, with remainder over 37 

To heirs male, with directions for a 
daughter's portion, gives an eſtate» 
tail 136 

Direction in a will, that the heir ſhall 
renounce all his right in ſuch lands 
to a younger ſon, amounts to a de- 


viſe 18 
A remainder- man in fee deviſes all 
.emainder, it gives a fee ibid. 


to F. A. for life without. im- 
achment of waſte, and if he have 
Hue male, to ſuch iſſue male and 
his heirs z whether this gives an 
eſtate for life or in tail 203, 20g 
Where an expreſs eſtate for life ig 
deviſed, if ſubſequent words will 
create an eftate-tail by implication 
204, 209 
le male may be a word of purchaſe 
in a deviſe, and denote a particu- 
lar perſon, and the firſt fon will 
take, unleſs there be two ſons then 
living 205, 206 
11 * may be good, to take 
effe& ſoon after the W 
of one liſe 
If E. A. have iſſue male, then to fo 
iſſue male; if he die without iſſue 
male, then to T. B. whether a 
remainder veſted or contingent 208 
A term deviſed for life ſhall after the 
death of the deviſee belong to the 
executors of the teſtator 325 
On a deviſe to a wife for life the heir 
is relievable in equity againſt her 
dower 433 
If a deviſe of lands purchaſed 
making the will be Cad ibid, 
Deviſe to a younger ſon and his heirs, 
| and if he die without heirs to the 
right heirs of the deviſor, gives an 
eſtate-tail 568 
Deviſe in, truſt for two for life, equally 
to be divided,  &c. and then in truit- 
for the heirs of the body of 4. gives 


| an eſtate for life in common 7 
Miſtake 


off Table of the principat Matters 


Miſtake of a cqupty.in a deviſe of | 


land Page 728 
The heir takes lands by deſcent that 
are. deyiſed to him charged without 
alteration. of the eſtate ibid. 
A term deviſed, to executors is loſt by 
the  zenquncing of the executors 


740 
$ceAverment, Bemainder. 0 
Diſahilitp. See Per jury. 
Dilcontinuance. 


A diſcontinvance as to one defendant 
In treſpaſs, is a diſcontinuance as 
- ,40 all 599 


A. plea introduced as to part, is not 
made good, to ſave a diſcontinu- 


Zance, by matter follow ing, that 
. sto the whole 716 
| — <ube entered in another term 
after argument to ſave a diſconti- 
Fance ibid. 


emurrer, emurrer, ,Erroz, Pleading. 
Dinas of Gſtate, Sce Ba- 


20n and Feme. 


Diskranchiſement. 


Sam mone i is not neceſſary, where the 
party is heard 225 
A freeman created by patent under the 
common ſeal, muſt be diſcharged. in 
| like manner ; if he was made free , 
dy election, he may be disfranchiſed 
dy order 1 226 
Embeazling the corporation money is 
no cauſe of. disſranchiſement, be 
- cauſe an action will lie for it 1614. 
Razing the corporation's; books is no 
- Cauſe of disfranchiſment, unleſs it be 
— to be to heir detriment ;. 


$ceDepzivation, Cozpozation,. Man- 
et wn di 


Toleration, a, a private act 30 
The corporation act 13 Car. 2. c. 1. 


if pleadable in cat for not under. 
Quakers may. be . for non- 


20. notwithſtanding 7 & 8 Will. z. 
Co 34. Page 323 
A quaker is intitled to his freedom on 


his affirmation. 


See Joining in Acton, Mandamug, 


Diſtreſs. 
Notice to the owners of the goods 
diſtrained is ſufficient 54 


Diſtreſs taken it two counties may be 
appraiſed by authority of the officer 
in one count 

Diſtreſs taken in two places for one 
cauſe ought to be impounded toge- 
ther ibid, 

Lands 1 in two counties, not contiguous, 
are demiſed together: a diſtreſs 
taken in one county cannot be driv- 
en into the other ibid. 

A diſtreſs ſold at the appraiſed price 
ſhall be intended to be fold at the 
beſt price ib, 

A tortious diſtreſs may be reſcued be · 
fore i it is impounded, but not after 

. 1og 

Where cattle eſcape into ground with- 

cout the default of the owner, they 
are not diſtrainable for rent, until 
they are lewant and couchant 16g 

A leaſe is made for two years, and far- 
ther at will; whether the leſſor may 
diſtrain for che rent of the two years 
during the eſtate at will 171. 280 

Executor of tenant for life of a rent+ 
_ may diſtrain by 32 Hen. 8. 

. 37. 17 

If cattle of a ſtranger not /evant an 

couchant axe liable to diſtreſs for a 
rent charge 169. 308 

The ayeria carucae are privil 
againſt diſtreſs for rent, where there 
is other ſufficient diſtreſs 385 

Cattle diſtrained for rent muſt be re- 
turned upon payment, though re- 
turn irrepleviſaple hath been 2 
warded 643 

On tender of damages a diſtreſs ** 
to be diſcharged f 

Witherzam ſtaid on tender of damage 
aſſeſſed 789 

Detinue for detaining a,diftreſs when 
the. arrears are tendęred, after 9 44 


5 eee wen a Alu. 8. c. 


cle ee. may not be tied, 5 
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No action lies after a diſlreſs for the 


ſame cauſe, unleſs the diſtreſs dies! 
or eſcapes through the detendant”s 
default. Pa.e 720 

ee Avowzy, Br-lam, 4 ommit⸗ 
— Damages, Lect, Tender, 
Toll 


Diſtribution. 


Where an executor is made, the ſpiri- 
ritual court cannot compel dittribu- 
tion 86, 303 


Freehold ger auter wie is not within the 


ſtatute of diſtributions 96 
A grandſon of a brother is not intitled 
to diſtribution againſt another bro- 
cher of the inteſtate $71 


Dower 
Is due of a capital meſſuage that gives 
title to a new barony 72 


Duchy of Fancaſter. See .Gzant of 
the. King. 


Dureſs. See Deeds. 


Eccleſlaſtical Perſons, and Juriſdic- 


tion. 


Prebendary, or. fellow of a col- 
lege is not clericus beneficiatus, 
unleſs be have a ſole, corpus, 265 
the common law and eccleſiaſti- 

cal law have concurrent juriſdiction 
23 

An archbiſhop has. provincial juriſdic- 
tion over 2 biſhops : 447 
And may deprive them 541 
A perſonal offence of a biſhop, though 
—— in the character of in- 
cumbent of - a particular church, is 
examinable, by the- archbiſhop 448 

K canons of 1603 are binding up- 


on the cl 449 
* 2 for chriſtenings or 

but by cuſtom 450 
bebte — may be deprived 
ar fences ainſt the duty of their 
axiſhable at com- 

oy law * ib. 


— 


A man may be cited for ſubſtraction 
of tithes in the dioceſe where the 
lands lie Page 452- 534 

An executor may be cited ior a legacy 
in the caurt where the will is proved 

453 

The conyocation: has no power to de- 
prive biſhops 

See Pzohibitian, ,Perjury, Dimony, 

-Cithes, Wales, Witnc(s, 


Ejettment. 


On demiſe of a corporation without 
deed is good after verdict 136 
Two demiſes in an ejectment with one 
habendum 561 
If a plaintiff in ejectment may proceed 
againſt one detendant after entring a 
non prof. or retraxit againſt the other 
718. 729 

Coparceners, may join in the leaſe in 
ejectment 726 
Demiie in ejectment laid at a time to 
_— MN 728 
oint defendants, one and 
confeſſes, Sc. the OTE de- 
fault 717. 729 
A plaintiff in ejectment may make 
title under the ſtatute of limitations 


A note given to hold land, by a per- 
ſon who has a better title, gives no 
poſſeflion 746 

See Antient Demeſne, Cextainty, 
Execution, Limitation, Scire 


Elegit. See Execution, 
Emblements. 


If a leſſee at the end af his * 
leaves corn upon the land; the leſ- 
ſor canot put in his cattle 189 

See Tithes. 


Entry. See Copyhold, — 
Fotcible Entry, Fozmedon,. Li- 
mitation, Remainder, Rent. 


ene. 


* 


Jodgment 47 
Writ of error quaſhed, becauſe all the 
Defendant in error, if a party in court 


Writ of error not to be quaſhed till 


4 Table of the principal Matters 


Lies not immediately in parliament 
fom the exchequer Page 16 


Crror does not lie in the exchequer | 
chamber on an award of execution 


of a judgment of B. R. affirmed 


in the exchequer chamber nor of a | 
Judgment in /cire fucias againſt bail | 


. 98 

If a writ of error depending may be 

| Pleaded in delay of debt upon a 
ment 


proper parties are not plaintiffs 71 

| ibid. 

Writ of error coram webis, reciting 
the former writ to be returnable 


eoram nobis, where it was before the 
king and the late queen, quafhed 


| | a 151 
Writ of error is abated by death of 
one of the plaintiff's, but not by 


the death of a defendant 244 
Bail cannot have error upon the prin- 
© cipal judgment 328 


Exrox tam uam may be quaſhed as to 
dne judgment, and ſtand good as 
to another n ibid. 


© the tranſcript returned and filed 329 
Variance in the m cam in the record 
returned is not materia! 347 
"Writ of error brought by one defend- 
ant ſuperſedes execution 405 
Error does not He on denying a prohi- 
bition upon a ſuggeſtion 545 
A writ of error of a judgment on a 
recopnizance quaſhed, becauſe it 
Vas in adjudicationie executionis judicti 
| 48% | $53 
Error does not lie on — * —— quod 
© 'partitio fiat, before final Judgment 
= , " . 610 
Where one of the defendants is out- 
lawed, the writ is determined as to 
bim, and the other may bring a 
wfit-of error without him 691 
Writ of error quaſhed for' a variance 


in che flil of ce burt. 5704 
Death of the principal before a capias'| * 


ſued out, not aſſignable for error 


by che bail, bat ground for audita 


rel 28 


Erro: 
An infant ſues by guardian; if there 


Denial of impaylance not error, unleſi 


<1 
| 


Undue allowance of eſſoin, no error 


. Page 79 


is no admittance upon record, it is 
error, but judgment muſt not be ar- 
reſted 232 


it appear on the record, that the 
arty was intitled 285 


Miſdirecting the jury is not aſſignable 


for error 470 


Want of time and place in ae, is 


error $33 


Judgment of re/pondes ouſter, where it 


ought to be in chief, is not aſſign - 
able for error by the defendant 594 


Where bne defendant is an infant, and 


appears by attorney ; a judgment 
en againſt- the defendants hall 
reverſed as to them all 600 


Proceedings on writs of error to Chefter 
\ 5 
On a reverſal of a judgment in M4 


ment for a defendant on a verdict, 
the parliament ſhall give the new 
judgment 10 


Judgment for a defendant on a demur- 


rer reverſed in the exchequer cham- 
ber the new judgment ſhalt be given 
in B. R. ibid. 


If appearance will aid error in proceſs, 


where the defendant demors upon 
the proceſs © 21 


Diſcontinuance, where the proceeding 


on a writ of error coram vobis is not 
entred upon the ſame roll with the 
former writ of error 151 


Judgment for an avowant for more 


rent than can bedue muſt be reverſed 
for whole 256 


The record is removed from Ireland 


writ of error 427 


A certiorari ted after a return of 


no original, without notice 695 


See Ybatement, Amendment, Jvow- 


ment, Eſcape. Execution, Jufe- 
tie Courts, Datiawzy, 
tion, Recovery, Uerdit. 


© Efeape. 


A babiar corpus cannot be pleaded te 


nn eſcape that happened long —_ 
* f 1 , 
the return of it El 


on mY — — 4 


0 
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contained in the FIRST VoLumt, 


Tſcape is not purged by receiving the 
money of the defendant afterwards 

? Page 399 

Inditment againft a gaoler for the 
eſcape of a traitor ought to ſhew 
that he was committed for treaſon 
3 ETON © | 
Error in the commitment will not ex- 
cuſe the gaoler for an eſcape ibid. 
A ſheriff is chargeable criminally, 
though not capitally, for eſcapes 
ſuffered by the gaoler of priſoners 


committed to the ſheriff ibid. 
Eſcape of a criminal that is pardoned 
is puniſhable 425 
The ſheriff may juftify an eſcape by 
the plaintiff 's order 555 


It is no plea for a gaoler, that traitors 
broke the priſon againſt his will 651 

A committit ur upon the roll is good 
evidence in eſcape, without an en- 
try in the marſhal's book 705 

See Yverment, Commitment, Exe- 
cutozs, Pziſons, Traverſe. 


Eoin 
Cannot be caſt by a corporation ag- 


gregate 7 
Undue allowance of it, not error 1814. 
Caſt and not adjourned, a nonſuit 161. 
Jadgment final on quaſhing an eſſoin 

80 
That an attorney is entered of record, 
good challenge to an eſſoin 1514. 


dee Erroz. 


| 


Eſtates. 


Officer at will may ſurrender to the 
king, and the will is not determin- 
able by the officer SI 
A new created freehold may be grant- 
ed in futuro 2 


heirs, and for default of iſſue, &c. 


gives an eſtate tail 1011 


Limitation to 4. for life, remainder to 
B. for ninety-nine years, remainder 
to the heirs of the body of A. this 
1s an eſtate tail executed, and the 
wife ſhall be en lowed 327 

* —— 282 Oy 

eſtate, Diſtribution ines, 
Leaſes, Pleading. ** 


= 
Where an heir ia tail is returned heir 


in fee and warned, after the award 

of execution he cannot give the in- 

tail in evidence on an ejectment 

Page 59 

If plene adminifiravit may be given in 

evidence on a ſcire fieri inquiry 589. 

1 

If giving judgment by default kts 

executor is a confeſſion of aſſets 15. 

Where a leaſe before purchaſe will 
enure by eſtoppel 


729 
See Name and miſnomer, Pleading, 
Pzivilege, Return of wzits, Uſes. 


Eſtreats, See Recozds. 
Evidence. 


Compariſon of hands not evidence in 
a.capital caſe 40 


| Confeſſion of the under-ſheriff evidence 


againſt the ſheriff 190 
Depoſitions taken by commiſſioners of 
bankrupts cannot be uſed at a trial 
220 

Commiſſioners of appeals from the 
commiſſioners of exciſe ought not to 
proceed on the former depoſitions, 
unleſs the witneſſes are dead, Wc. 
222 

In an action of falſe impriſonment 
againſt the officers of the college of 
phyſicians the court will not make 2 
rule for the plaintiff to inſpect their 
books 253 
An anſwer in chancery is evidence of a 
deed againſt all that claim under 
that perſon, and reputation of elaim- 
ing ſo is ſufficient to put a party up- 


on ſhewing another title 311 
Infancy is not evidence on 20 ef. fac- 
tum, but coverture is 31 


Where a perſon claims an inte 

againſt a pariſh, he ſhall not have a 
rule to inſpect their books 337 
A warrant upon a writ is evidence of 


the writ on behalf of the party ar- 


reſted 504 
Motion for a rule to produce the cuſ- 
tom- houſe books denied 705 


Information of a perſon ſince dead may 
be read on an indictment of felony, 


T 


but not for miſdemeanor 729 
Writing 


# Fae of thi priviipat Nmeyr 


Writing of a dead perſon evidence [In a plea of excommunication the 


: > Page 730 
Proof of a will cannot be made againſt 
a man by confeſſion of his own wit- 
neſs ; ibid. 
A verdi& may be evidence for a third 
perſon who claims a remainder. by 
the ſame deed ibid. 
What a witneſs ſwore at a former trial 
is evidence after his death ibid. 
Property of the ſoil is evidence on the 
general iſſue, but not a particular 
right in another's ſoil 732 
IF a ſpecial right may be given in hi. 
dence on the general moe in an ac- 
tion on the caſe ibid. 
Where a writing may be proved againſt 
a man by the confeſſion of his own 
witneſs 724.732 
A ſhop- book kept by 2 ſervant that is 
dead is evidence of the delivery of 
9 4722 

A ſhop-book is not good evidence 
alone, unleſa for a ſtranger 733.745 
In treſpaſs brought againſt the ſheriff 
for goods taken on a fferi facias, 
Brought by a plaintiff in a former 
execution, the ſheriff muſt prove the 
adgnent + 733 
— | 734 
An old ſurvey taken by the proprietor 
of both manors, evidence of the 
—_—. ibid. 
In riens per deſcent the heir gives an ex- 
tent in evidence, he muſt prove a 
copy of the bond to the king 1b. 
Depotitions in chancery are evidetice 
after the bill is di ſmiſſed 35 

A fteward's draught of an admittance 
- is evidence ++: ns. 
Confeſſion of a pawnbroker's ſervant is 
evidence againſt his maſter 48 
A rule of court is proved as an original 
writing 1 
Se Barretry, Copy, Extozti 


Pieabing, Problbitlon, Trial; 
Uariance, Ates, Wills; Witneſs. 


Eſommuntratln. 
& writ of excommuiiicate capitnds, eu 


preſſing the cauſe disjunQively, 
Trnſhed i 5. K. h ry Tis 


| 


cauſe muſt” be ſhewn, and it muſt 
conclude, . guou/que, c. Page 701 


Execution. 


Judgment againſt five defendants, ex- 
ecution cannot be ſued againſt four 


2 
After the death of one of the defend. 
ants execution may be ſued againſt 
| the reſf without a ſcire facia 245 
A writ of error abates by the death of 
one of the plaintiffs, execution can- 


not be taken out without a ſuggeſtion 


of this | ibid. 
Two writs of fieri farias are delivered 
to the ſheriff the ſame day, he muſt 
Execute the former firſt, or an action 
will lie againſt him, un leſs the plain- 
tiff refuſed to take a warrant, Cc. 
252 
If the ſheriff ſell goods under the for 
facias that was laſt delivered, the 
property is bound, and he cannot 
ſeize them under the former =_ 
ibid. 
A fieri facias cannot be executed after 
the defendant becomes bankrupt . 
Fiers facias not returned over-reached 
by an extent ibid. 
What execntions lie for the king 307 
On an e/egir the ſheriff may deliver the 
s to the plaintiff, but not on 2 
ri facias 340 
E xecution of a judgment in Jrelana at- 
firmed in England 427 
Where a perſon is put in poſſeſſion by 
hibere facias poſſeſſionem, &c. and 
that is avoided immediately by 4 
new force, he ſhall have a new exe · 
cution | by 
Execution of a capital ſentence in 8 
R. after a term intervening 
be executed without bringing the 
priſoner to the bar 483 
Goods taken upon a lever out of the 
hundred court cannot be delivered 
to the plaintiff 674 
Where the ſheriff returtis the delivery 
of more than a moiety upon an d 
the execution is void, and the plain” 
tiff ſhall have a ire /ectas tor a ne 
enecmol 70 
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cinlatnec in the Fin sr Vorunk. 


Seizing part of the goods in a houſe on 
a feri facias in the name of the 
whole 1s good Page 725 

See Bankrupts, Commitment, Con» 

vitkions, Erroz, Evidence, Frauds, 

Jnferioz con'ts, Jointenants, 

Outlaw, Trover. 


Executozs and Idminiſtratozs. 3+ 


Plene adminifiravit pleaded to a ſcire 
Facias upon a judgment, ill upon 
ſpecial demurrer 3, 4 

Debt by an executor for an eſcape 

. muſt be in the detinet | 36 

Executor may have caſe againſt a ſhe. 
riff for a falſe return of a feri facias 
in the life - time of the teſtator 40 

An executor pleads judgments, the 
plaintiff may reply to as many of 
them as he pleaſes 263 

On judgment againſt an adminiſtrator 
durante minori actale a ſcire facias 


lies againſt the executor, Oc. when | 


of age 265 
Plea in abatement that he is admini- 
ſtrator durante minori aetate, muſt 
aver that he continues ſo ibid. 
Executors not compellable in the ec- 
cleſiaſtical court to make diſtribu- 
tion 86. 363 
An inſolvent executor is not compel- 
lable to give ſecurity in the eccleſi- 
aſtical court 363 
An executor brings an action for mo- 
ney received to his uſe, being a debt 
owing to the teſtator, and received 
by the defendant, if he is nonſuit, 
&c, he ſhall pay coſts 437 
In an action upon an i computaſ- 
ſet with himſelf, he is liable to _ 
ibid. 
Judgment againſt an adminiſtrator as 
ail:gnee in covenant for not repair- 
ing cp 3 554 
In an action i op romiſe by an admi- 
niſtrator, who has taken out admi- 
niſtration in a peculiar, it is a 
mn another dioceſe at the time of the 
death of the inteſtate 562 
e ſberiff may return a devaſiavit 
on a Feri facias, without a Ar. 
inquiry 590 


plea, that the defendant was reſident 


| If plene adminiftravit may be given in 
evidence on a /cire fer? inquiry 
Page 589. 591 
If giving judgment by default is a con- 
feſſion of afſets ibid. 
Payment by an executor de ſor tort, 
—_- 661 
Executor pleads a judgment, the 
plaintiff replies fraud, the fraud 
muſt be traverſed 69 
Pleading two judgments admits affes 
above one os 
Debt in the deber and detinet by an ex- 
ecutor for an eſcape in the time of 
the teſtator, ill after verdi 698 
If an executor may maintain infimul 
computaſſet in his own right on an 
account in right of the teſlator 733 
See Yverment, Avotozy, Award, 
Cuſtom, Debiſe, Diſtribution, 
Ecrleffaſtical perſons, Eſtoppel, 
Extinguiſhment, Jourfſitps at- 
counts, Pzivilege, Pꝛohibition, 
Traverſe, 


Cxecutozy Deviſe. See Dedile. 
Expoſltion of words and ſentences: 
Pleading of notice given to T. J. will 


be intended of the ſame J. J. that 
was named before, otherwiſe of cur- 


dam T. J. 119 
idem invent. in treſpaſs, refers to the 
ville, and not to the cloſe 122 


Adtunc in the award of releaſes ſhall 
refer to the time, and not to the 
rformance of the other parts of 
the award, which may be void 124 
Ante tertiam horam, without ſaying pojt 
meridiem, bad pleading, but made 
good by pleading over 15614. 
Words tending to enlargement ſhall 
not be conſtrued a reſiraint of a for- 
mer clauſe 269- 
Fuxta tenorem ſequentem, ſufficient for 
an indictment for a libel, otherwiſe 
of ad efftum ſequentim 415 
Adtunc et ibidem refers to the laſt time 
and place 


CITY 576 
See Murder, Reltaſes, Rematnver, 


Extin- 


— 


4 Fable of the principal Matters 


Extinguiſhmene. 


Where things extinguiſhed as between 
the parties ſhall have exiſtence with 
reſpect to others Page 520 

Relation will make a nullity between 
the parties, but not as to ſlrangers 

21 

Obligee makes the obligor BEE — 
during the minority of another exe- 
cutor, it is no ſuſpenſion 605 


See Baron and feme, Charge. 
Extozſfon 


In taking money for the uſe of falls in 
a market 149 
Indictment of extorſion in taking 205. 
will be maintained by evidence in 
taking 17. f ibid. 


| Fee Wills. 


Failure of Recozd. 


Recognizance with condition 


| A will not vouch a recognizance 
pleaded fingle, on nul tiel record 84 


Fairs and markets. 


If the owner of a market leaves ſuffi- 
cient room for the market people, 
he may erect ſtalls, and let them 
upon his own terms ; but if he does 

not leave ſufficient room, it will be 


extorſion 149 
See Gant of the King. 
| Tuber 
Obliged at common law to provide for 
5 petri 41 


Juſtices cannot order a maintenance 
for a child to be paid by the father, 
without adjudging that the child is 

Lew or likely to become charge- 


Fees 2. See Commitment, Ecclefl- 
aſtical perſons, Extozfion, Limi- 
tation, Pzilons, Pzohibitions. 


i 


þ 
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Felony. 


Acceſſaries to a new felony, guilty 

Page 416 

A fact amounting to felony is not in- 

diftable as a treſpaſs 712 
See Evidence, Outlawzp. 


Ferry. See Toll. 


Fines. 


Remainder in tail limited to the iſſue, 
not barrable by the father's fine 33 

A fine may be reverſed as to part of 
the land ; but cannot be reverſed in 
foto as to one man, and ſtand good 
as to another 179 

Non claim on a ſine, no bar of deceipt 
to reverſe the ſine ibid. 

See Pmendment, Ancient demelne, 
Remainder, Uſes. 


Foxcible entry. 


On indictment of forcible entry, exe- 
cution may be hindered by traverſ- 
ing the force, or by pleading poſ- 

on for three years 449 

How re- reſtitution ſhall be granted at- 
ter reſtitution on a conviction of 
forcible entry 43 

Inquiſition of forcible entry quaſhed, 
or not directly charging a diſſeiſin, 
Ee. 610 


Fozeign attachment 


Of the goods of the inteſtate will nat 


lie on a plaint againſt the N 
Foreign attachment evidence on. #9# 
aum ſit 1 180 
The garniſhee in foreign attachment 
may plead, that the cauſe did not 
ariſe within the juriſdiction 347 
Attachment of money awarded, not 
executed till after the day of pay- 
ment, is no plea to an action upon 
the ſubmiſſion bond 635 
On evidence of foreign atrachinent of 
non afſump/it, the defendant mu 
| ſhew that the plaintiff __ 
88 Attach- 


Attachment cannot be made after an 
original filed Page 727 
Tee of an original before it Hued, 
will not avoid an «ttachment 16:4, 


Fozeſt. See Game. 
Foxgery .. 
To the party's own detriment caly, is 
not criminal 530 


Forgery at common law, without de- 
triment to the party 737. 


Fozm and Dubſtance: See Yvere | 


ment Convittions. 
" * 92 +» 


Fozincdon 


Does not lie, after the demandant has | 


entered 431 
Formedon in deſcender lies only wikive 
entry is barred © = ibid. 


Franchiſe, See London. 
Fraud, and ſtatute of frauds, 


If a promiſe to ſee him paid, be an un- 


dertaking for the debt of another 

within the ſtatute of frauds 224 

Aſignment of a tradeſman's goods as 

a ſecurity. for money borrowed to 

| buy thoſe goods; where it fhatl- be 
valid, thoug the goods remain in 
the tradeſman's poſſeſſoaan 285 
A promile to pay money note mar- 
rage, is not within the ſtatute of 
fraads 316 
Leaving goods taken in execution to 


de ſold by the —_— not fraud- 
ulent * 


10 725 
Se Adumpüt, Witneſs. * Fes: 
| -»» Freehold. $eq: Eſtates, wal 
Freeman. . $+&*Coxpotatibns, Dil. 


ktanchikement, Dillenters, Lon» 
don, Mandamus. 


T 23. makes' an inferior tradel. 
ber Gable to full cofts-in an action 
ee in another's ground, 


wiwithſtanding his being qualitied' 
by an eftate C $1 wy 


lg ca rabbits in a private warren 
able by two juſtices | 151 


eee 


You. l. 
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contained in rl rer VoLUME., 


Game is the property of the perſon in 
whoſe ground it is hunted and kill- 
ed, but if it is ſtarted in one man's 
ground and killed in another's, it is 
the property of the hunter Page 251 

If game is ſtarted in a foreſt or warren, 
and killed in another's ſoil; the 
property is not altered ibid. 


| Gaming. 

Statute of gaming may be pleaded by 
the acceptor of a bill of exchange 
payable to the plaintiff who was the 
winner 87 

The ſtatute of gaming may be pleaded 
in avoidance of a debt that is under 
the ſum 452 


UWViizcyel 4 Gaolo. See D1iſons, 


General iſſue. See Iſumyffe, Ebi 
dente, "Limitation, nung 
CTraverſe. * 


Gant ot the beſts 
The king may grant an office in rever- 
ſion from the death ſarrender or for- 
feiture of a — tee during pleaſure 


49 
A miſtake in law 5 in the words of the 
king ſhall not avoid his grant 50 
A graut of an office from death, ſure 
render of forfeiture, ſhall not com- 
mence from any other determina- 
tion Fl, 52 
An advowſon in groſs granted by the 
king as appendant will not paſs 295 
What falſe recitals 1 in the kings grant 
will avoid it 298. 302 
Recital of a party's claim in the 1 
grant does not neceſſarily imp ya 
lawful claim 3 
Where the kings" intention to grant 
appears, it ſhall be god, though 
iv be contained in à confirmation of 
a void grant * * ibid. 
A new fair may be erected in.duchy 
land by grome under the great ſeal: 


341 
Ser recs. 


| Timber growing may be h by . 


hee 3 
3D Guardiarr. 


— 


ö 


A Table of the principal Matters 


Guardian. 


Guardian ſocage, or copyhold guard- 
ian, _y bring treſpaſs, make leaſes, 
Ec. in his own name Page 131 


See Copyhold. 
| Habeas coꝛpus. | 


Prayer on the hateas corpus a 
muſt be entered in the court 
where the offence is triable 61 
Direction of a habeas rorpus to the ſhe- 
ri or gaoler, ill 586 


A habeas corpus ought to be delivered 


to the ſheriff, where the party is in 
- cuſtody upon a writ, and not to the 
5 gaoler 587 
A priſoner may be tailed upon a ba- 
beat corpus, while the return is under 
conſideration \ 603 
Habeas corpus granted on reading a 
letter 673 
For one in cuſtody on a #e exeat re 
. 6x70 96 
See Eſcape, Homine replegiando. 
Harbours. See Toll. 
| ing, Return of wits. 
Heir · looms. 
What things may be heir-looms 728 
Highways. See Ways. 
Homine replegiando. 


A man in cuſtody on a capias in wi- 


thernam cannot be bailed on a habeas 
corpus, till the return of the writ, 
and plea of non cepit '613 
On an elongar. returned the defendant 


comes in and pleads non cepit, he 
ſhall not put in bail 614 
Condition'6f the recognizance of bail 
in hbomine replegiando 616 
The plaintiff is — at the re- 
turn of the withernam 617 
Earidom, what? 12, .. 


Barons firſt created by patent by Ri 


chard II. | . 
General creation of an earl makes him 
an earl of England 


: I 
Claim of a peerage by petition 7 


| Precedency in peerage, not grantab!s 
by patent A. Page 16 

See Knights. 

Doſpitals. 
' | Of the ſame nature of a college 6 
If the maſter of an hoſpital may main- 
tain an aſſize | 9 
See Uiſitozs. 


Due and try. See Damages. 
Hunting. See Eame. 


| Imparlance. 

A Defendant coming in upon a re- 
cognizance or attachment ſhall 

have an imparlance to an informa- 
tion, otherwiſe upon a chi 706 
See Erro2, Oper, Pꝛivilege, Tender. 
Implication. See Gzant of the king, 

Inditmeuts, Intendment. 


Impiitonment 
Stopping a door is no impriſonment 
if there is another way to get out 
de 739 
See Traverſe, Treſpaſs, Warrants. 


Incloſures. 


Proceedings upon a nodtanter againſt 
the adjacent towns for throwing 
down fences 616 


Indebitatus aſumpſit, See Iſſue: ſang 
| . + fir, Debt. Tre 
| Inviftments and inquiſitions | 

Cannot be made good by implication : ls not 

For words ſpoken of a juſtice of peace Wy 
quaſhed N —_ bet 

Inquiſition taken before juſtices need hold 
not be pro corpore comitatus, like the Hun j 
preſentment of a grand jury 3 J 


Inquiition of a riot may be 
ter the month mentioned in the f 


tute : ibid. 
An indictment without addition 15 = 


void 45 
An indiament does not lie for ſelling 


$ as a pedlar without licence, be- 
= of Gyn wig = 
OED. cor 
Non-performance of a promiſe is ” be lai 
-indiftable _ 


| Tndiament 


ble 


contained in the Fixsr VoLuns. 


[ndifiment for felling bread not hav- 
ing debitum fondxs is too general 
Page 442 
For exerciſing the trade of a feit-ma- 
ker, &c. not to be quaſhed upon 
motion | 513 
laformation for falſely indorſing ex- 
chequer bills as if, &c. mult ſhew 
what was indorſed 527 
Omiſſion of adtunc et ibidem jurat. in 
- caption of an indictment allow- 
$ 
Omiſſion of uratorum er Ul. 10 
the caption, and held well 710 
An indictment quaſhed, becauſe na- 
ming the defendant by two Chriſ- 
tian names 592 
lndictment quaſhed; becauſe the find- 
in was, ſeparalia indictamenta ſunt 
vera 592 
Fhere there are ſeveral commiſſions, 
and each has authority ; it ought to 
appear, at which of them an indict- 
ment; Fc. was taken; otherwiſe if 
but one of them could take it 638 
ladictment for taking 10 / in pecunits 
numer a!ts 702 
A fat amounting to a felony, is not 
indictable as à treſpaſs 712 
dee Certaintr Certfozarf, Copy, 
Expolition, 'Extoztion, Latin, 
Libels, after and ſervant, 
Murder, Rolle p2olequi Nui- 
lance, Perjurp, Riots, Schools, 
Trealon. 


Infant 
ls not bound by deſcent of a warranty 


{Debt will not lie againſt him ſor OF, 
hold fine 36 
if an infant is liable to repay money 
t him to buy neceſlaries, and 
which was applied accordingly 344 
An infant receives goods, and after he 
v of age promiſes to pay for them, 
general indebitatus aum lies 389 
e Appeal; Bankruprs, Erroz, Evi. 
dence, Uſes, Warranty; 


Inferioz Courts. 


& conſideration of the amg, mult 
. laid within the juriſdiction of al 
* court, but the promiſe need 

| J 21t 


| 


In a ſcire facias on a judgment of an 
inferior court, removed by certiorari, 
the plaintiff muſt pray execution 
within the limits, otherwite on a 
writ of error Page 216 

Juſtification by proceſs of an interior 
court is not avoided by replication 
that the.cauſe of action aroſe out of 
the juriſdiction 230 

No prohibition to an inferior court for 
proceeding in à cauſe ariſing out of 
their juriſdiction, till that matter has 
been pleaded 346 

An inferior court refuſes to give coſts 
of a nonſuit ; the remedy 1s by writ 
de executione judicii, and not by man- 
damus 348 

Miſdemeanors in inferior courts are 
puniſhable in B. R. 556 

See Coſts, Judgments, Jurisdittion, 
Limicarion, Aer ditt.“ 


Ingroſing. See Certainty. 
Injuria ſua pzopzia See Traverſe. 
Januendo. See Perjury. 
Inquiry. See Damages. 
Inquiition. See Indiuments. 
Inrelment. 


Of a deed averred to be of a particular 
day witnin the term 371 
Sce Copy. 


Inſurance, | 
Where the property of a ſhip is evict- 
ed by law, there is no remely on 


the inſurance 7 24+ 733 
See Time. 
Intendment. 
Iadictments cannot be made good by 
implication 2 


Cuſtom to elect a conſtable for a year, 
ſhall be intended for the next year 
. 50 
Dedit in pleading implies livery, but 
dedit per chartam takes off that in- 
tendment - 193 
Quod permittat, to pull down edifices 
adjoining to the demandant's houſes, 
they ſhall be intended in the ſame 
ville = 


3D 2 All 


A Table of the principal Matters 
All things wall be intended to make a | 


grant good upon ozer Page 299 
A man is bound to make a ſutficient 
- conveyance ; if he ſhews a good 
Conveyance, it ſhall not be intended, 


that other parties had intereſt 402 


A writ ſued out ſhall be intended to be 
returned 435 
See Fttozney, Award, Cuſtom, Di⸗ 
dreſs, Expolition, Powers, Be⸗ 
turn of-wzits, Menue, Uerditt. 


Joining in action. 


Action on the cuſtom againſt a carrier 
and trover cannot be joined 58 
Parco fracto and reſcous joined 83 
A number of perſohs, who join in pro- 
ſecuting a maniamus to regiſter the 
certificate of a diſſenting meeting- 
houſe, may join in action for a falſe 
return | 12 
Two are-jointly ſued in the ſpiritual 


court for tithes, or for defamation, 


they may join in attachment. upon |. 


the prohibition ibid. 
Churchwardens may join in action for 
a falſe return of a mandamus to 
ſwear them ibid, 


See Baron and Feme. 


J ointenants andtenants in common. 


A levari facios againſt a tenant in 
common will juſtify the taking the 
cattle of his companion, if the-title 
is not found | 208 

Where the poſſeſſion of one tenant in 
common ſhall be the poſſeſſion of the 

bother | 312 
Tenants in common of a reverſion and 


rent may join in debt for the rent, 


or ſever for their moieties, Ic. 341 
A joint grant ina deed is not ſevered 
oy the words [equally to be divided, 
Oc. ] afterwards 23 
Surrender of a copyhold to the uſe of 
A. and B. equally to be divided, 
- &c, makes a tenancy in r 
| 22 
A tree ſpreads its roots into another's. 
ſo1l, they are tenants in common of 
the tree 737. 
One tenant in common of a tree cuts 
it, the other may have an * 


* 


See Pbowzy, Deviſe, Leaſes, Mer: 
cans, Partition, Nuare impe⸗ 
t. ; | 


Jointure. See Covenant, Dower, 
Journals. See Parliament. 


Journe ys accounts. 


Thirty days the time limited for a writ 
by journeys accounts, Page 284 

A temporary executor brings an action, 
the next executor (where the execu- 
torſhip is not determined by condi- 
tion broken) may have. a writ by 
Journeys accounts, or a/ ire facia; up- 
on a judgment 284 
Journey accounts. can only be brought 
by a plaintiff in the firſt writ 432 
Only lies where the firſt writ is return- 
ed 433 
Ireland, See Erroz. 


Jaues 


Forfeited by tenant for life are a charge 
upon the inheritance 308 


See Genezal iſſue. 


Judgments. 
Their proper ſtile and ſorm neceſſary 
| 16. 17 
A diſmiſſion no judgment 7 
Judgment final on- quaſhing an _ 


Judgment of a hundred court may be 
pleaded by zalitey proceſſum fur ib. 
In treſpaſs, the defendant juſtified by 
virtue of an outlawry againſt the 
plaintiff and an ill writ of /evor, 
after verdict on an immaterial iſſue 
for the plaintiff judgment was given 
on the confeflion, and a writ, of in- 
quiry awarded 90 
A plea in . abatement concludes in 
tement, to · the juriſdiction, 
© in bar; judgment ſhall be ons 
upon a plea in abatement” 1" 
Judgment for, corporal puniſhwe®* 
cannot be pronounced againſt 2 
in his abſenee W 
Aſter not guilty pleaded, the on 
- will not let the plaintiff enter Judt 
ment on a reli&g verification gn 


by the defendant's attorney, wile 


t 
* 


he acknowledge it in the maſter's 
preſence Paze 345 


A dijiringas is returnable within four 


days of the end of the term, there 1s 
no need of a four day rule in the 
crown office 446 


Courſe of the court where the judges 


are equally divided 


495 
judgment may be regularly figned at- 


ter the defendant's death 695 


Judgment of re/, ondes eufler given on a | 


failer of record 550 


dee Amendment, Diſcontinuance, 


Erroꝛz, Eſſoins, Executozs, Name 
and miſnomer, Oper, Parlia- 
ment, Pleading, Quo warranto, 
Recozds, Treaſon, Uerditt. 


Juriſdifion and Judges. 


Miſdemeanors extrajudicial tending to 
oppreſſion, corrigible ia B. R. 6 
Judges of record are not liable to ac- 
tions or indictments for their pro- 
ceedings 468 
Where judicial power is given, they 
may examine upon oath 472 
Court of equity of a county palatine 
cannot grant an injunction where 
one of the defendants lives out of 
the juriſdiction 698 
dee Tuthozity, Certiozari, Eccleſt: 
aſtical perſons, Jnfecioz courts, 
Judgments, London, Nift pzius, 
Phyſicians, Traverſe, Wills. 


Juzozs. See Trial, Uerditt, 
Juſtices of peace. 


| Order ſigned ſeparately by two juſtices 


not preſent together, naught 
May dire& a —_— to — 4 
man not an officer - 66 
ere two juſtices have power to do an 
act, the ſeſſions may do it, unleſs 
Where an appeal is directed 426 
Appeals from orders of juſtices may be 


adjourned to another ſeſſions 481 | 


Attachment not granted for diſobe- 


—— to an old order confirmed in 


8. 
Indtification, See Damages,” Jnfe- 

ma contta, Maim; Beplevin, Be- 
Gag wzits, Traverſe; Treſpaſs, 


contained in the FigsT VoLumE. 


| Knights. 


Nighthood is only conferable by 
K the king Page 304 
See Name. ; 


Latin. 


Inum pyractum, Anglice perry 

Recuſſit for cent — 

There can be no Anglice in a writ of 

right 277 

An indictment for words ſpoken againſt 

magiſtrates quaſhed for- the word 

mog ſtrates 609 
See Certaintp. 


Leaſes. 


Underleaſe for the whole term amounts 
to an aſſignment 99 

Livery not neceſſary in a leaſe made 
by virtue of a power 166 

Leſſee for years may ſurrender to a re- 
verſioner for years who has a ſhorter 
term 402 

Leaſe by tenants in common cannot be 
pleaded as a joint leaſe 

Leſſor cannot cut trees, unleſs they are 
excepted in the demiſe 52 

Determination of a leaſe at will, Sc. 


N o 

Leaſe before purchaſe, where it will 
enure by eſtoppel 729 

Leſſee makes. an underleaſe to com- 
mence from his death _ 737 

See Date, Gjeitment, ' Pleading, 
Powers, Traverſe. 


Leet, 

The ſteward may fine a man preſent, 
refuſing to take the oath of a con- 
ſtable 70 

Cuſtom muſt be alledged, to diſtrain 
for a fine in a leet 8 

Preſcription muſt be laid, for chuſing 
a conſtable in a particular method 


9 
See Traverſe. ? 


Indictment for publiſhing a libel cone 
tained in a petition to parliament, ' 
or in an affdavwit 341 

Writing makes the libel 416 


Copy of a libel lawfully made is not a 


libel 417 
3D 3 Indictment 


A Table of the principal Matters 


Indictment for a libel againſt perſons | 
unknown | Page 406 
See Expolicion. | 


Limitation of aftions. 


The ſtatute of limitations is a bar to a 
demand for attornies fees 2 
Starute of limitations, evidence on nl 
gebet, otherwiſe on non afſſumpfit 15 5 
An adminiſtrator brings an action, 
pending which the ſtatute of limi 
tations incurs, and he dies; the 
next adminiſtrator is barred 283 
The ſtatute of limitations ſhall not be 
taken by conſtruction, to bar a man 
of his entry, unleſs the poſſeſſion be 
found 289 
A latitat bearing zefte within the time, 
prevents the ſtatute of limitations 
| 333 
In what caſes a conditional promiſe 
will revive a contract againſt the 
ſtatute of limitations 389. 422 
An eff.mpfit not revived againſt the 
flatute by a conditional promiſe 741 
Acknowledgment of a debt not ſutſi- 
cient to avoid the ſtatute of limita | 
tions, though it is evidence of a 
promiſe 422 
A debt may be preſerved ſrom the ita- 
tute of limitations by a clauſum fregit 
returnabie ih the common pleas 434 
When an action is brought within the 
time of the ſtatute of limitations. 
and abates; a ſecond action muſt be 
brought within a reaſonable time 
ibid. 
The continuance of a writ muft be let 
forth in replying to a plea of the 
ſtatute of limitations 435 
A clau/jum fregt in another county will 
not avoid the ſtatute of limitations, 
otherwiſe of a plaint in an inferior 
court removed by habeas corpus 
The ſtatute of limitations is no — - 
ejectment on a mortgage, where the 
intereſt ha been paid 740 
See Ejeſtment, Journeys accounts, 
Pleading, P:ohivition. 


_ Livery, See Leaſes, 


| 
ö 


London, 


Trading during apprenticeſhip forfeit; 
the right of freedom in London 
Page 383 

Cuſtom of Londes with regard to ad- 
vanced children 494 
Neglecting to elect ſheriffs of Londen 
torfeits the franchiſe 499 
In an action for the penalty of not ferv- 
ing ſheriff of London the reaſonable- 
neſs of the excuſe may be contro- 
verted 500 
By fat. 32 Hen. 8. c. 42. the company 
of barber- ſurgeons in London mul 
have one warden a practiſing barber 

l 58 
Admit:ing perſons of other trades — 
the companies in London, a late prac- 
tice 583 


See Bye ⸗law. 


Maim. 


HEN a maim may be joſtifed 
by for: afſault 177 
See Damages. 


Mandamus. 


In an action for a falſe return, it 18 
not material whether the vrit ought 
to have been granted 126 
A number of perſons, who join in pro- 
ſecuting a mandamus to regiller the 
certificate of a diſienters meeting- 
houſe, may join in action for a falle 
return 127 
A peremptory mandamus is not to be 
granted upon a judgment for a faile 
return in another court 128 
Man damus to grant adminiſtration, 
does not lie, till the party has ap- 
plied for it in the ſpiritual court 262 
Jo admit a freeman, ſhould be ad fri- 
" wilegium, not ad locum et officium 338 
In a return to a mandamus to elect, the 
corporation return a different con- 
ititution, they muſt deny the con- 
ſtitution recited in the writ 451 
No mandamus lies io delegates, t0 ad- 
mit allegations $44 


In return to a mandamus, that the par o 
had not taken the ſacrament within 


a year before his — * 


$59 


ought to be an averment, 


was not elected ſince Aw 


A 


Cc 
Se 


> 


contained in the FIRST VoLumE., 


A mandam:s may be direded to mem- 
bers of a corporation by their names 
of office Page 560 

A mandamns to elect and ſwear 561 

Rena is a good return to a man- 
dams, without ſhewing a deed, 
where a deed is requiſite 564 

An action lies againſt particular per- 
ſons, Who procure a falſe return to be 
made in the name of a corporation 16. 

Corporation miſnamed in a mandamus 

| ibid. 

See Cozpozations, Jaferioz courts, 
Joining in aſtion, Beturn of 
Wiits, Wills. 


Mariners. See Ydmiralty. 
Markets. See Fairs. 


Marriage 


Of a ſiſter's baſtard daughter puniſh- 
able in the eccleſiaſtical court, and 
no prohibition 63 

See Ylſumplit, Baron and feme, 
Frauds. 


Maſter and Servant. 


Treſpaſs will not lie for taking his ne- 


gro 146 
If trover will lie for a negro 147 
A man gives money to a ſervant to 

buy goods, and the ſervant buys 

upon credit, the maſter is charge- 

able 225 
A promiſſory note of a ſervant will 

charge his maſter, if the money 

came to the maſter's uſe, though he 
was not intruſted to give ſuch _ 
ibid. 

Maſter indictable for a nuiſance done 


by his ſervant 264 


The owner of a cart is liable for da- 
mage done by his ſervants 739 
dee - s 
Memoꝛandum, 
ln what caſes amendable 324. 683 
Merchants. 


What cuſtoms of merchants the law 
will take notice of without pleading 
them 281 


| Among joint merchants there is no 
ſurvivorſhip between themſelves, but 
a remedy againſt a third perſon will 


ſurvive Page 


340 
See Bills ok exchange, Bills of 1a- 
ding. g 


Meſſenger, S:e Commitment. 


Mills. 


A miller takes more than cuſtomary 
toll, it is extorſion 149 


Wiſnomer. See Name. 
MWiſpziſlon. See Treaſon. 
Modus. See Tithes. 
Monſtrans de dzoit. See Dutlawzy. 

| Mortgage. 


Covenant for farther aſſurance, does 
not oblige to releaſe the equity of 
redemption 6 

See Limitation of attions. 


Murder. 


The ſtatute of ſtabbing, 1 Fac. 1. c. 8. 
does not extend to perſons preſent 
aiding and abetting 141 

The words [not having then firſt 
ſtruck] in the ſtatute of ſtabbing re- 
fer to the time of the mortal wound 
given 142 

Where killing by him who did the firſt 
unlawful act is but manſlaughter 143 

Death occaſioned by throwing a ſtone 
over a wall to fright peqple, not 
murder ibid. 

Correcting a ſervant with a ſword is 
unlawful, and jultifies the ſervant's 
defending himſelf 144 

If killing in the reſcue of a man un- 
lawfully preſſed is murder ibid. 

The accuſative caſe repeated to the 
verb pupugit in an indictment of 
murder ill 145 

Profun«:tatis totally through the body, 
uncertain deſcription oi a wound 206. 

Per cu/fit et gedit, if uncertain ibid. 


| See ppeal. 
3D 4 | Mutual 


A Taltle of the principal Matters 


Mutual p:omiſes and covenants. See 
„ . IſCampſit, Covenant. | 
Fan a. 

Name and miſnomer. 

Tuomer of the defendant may be 

1 pleaded after a full defence, but 
not after a general appearance and 
defence | Page 118 
If miſnomer of the defendant can be 
pleaded by attorney, without a ſpe- 
cial warrant, by leave of the court 
3 | 118. 509 
Miſnomers not contrary to the warrant 
of at:orney may be pleaded by at- 
torney | 167d. 


Judgment againſt a corporation by a | 


wrong name is void 4.219 
The putting in bail is the act of the 
bail, and does not eſlop the defend- 
ant from pleading a mi/nomer 249 
A grant to a knight, by the name of 
eſquire is void | 303 
A grant to a man by a wrong name 
may be good, , confiat de f erſona, 
but the demonſtratio perſouae mult 
appear upon the face of the gtant 
oo «> 304 
What foundation will ſupport a name. 
by reputation 301. 304 
Names of perſons not chriſtened are 
ſurnames only | 305 
Miſnomer of the defendant pleaded by 
attorney | 51 5" 
Plea of miſnomer by attorney may be 
irefuſed, but it is no cauſe of de 
murrer' - „ 
An indictment quaſhed, becauſe na- 
ming the defendant by two chriſtian 
„ | | 562. 
See Amendment, Cozpoꝛations, Wan- 
Daus. = 


* 


Negro. ' See Walter and Servant. 


Nil habuit in tenementis. Sce Rent. 
Wat. Jah $i — 


Hin plus. 475 
| What things a judge of „f prius may 
8 47.17 


A piea in abatewent muſt be entered 
on the 3% privs roll \.. 3394 
See Amendment, Damages. 


— 
* 7 „ + $4 | 


4 


| | Nottanter, See Jncloſures. 
Holle pzofequi. | 
The clerk of the crown cannot enter x 
nolle fro/. on an indictment, without 


leave of the attorney general P. 721 
See Betraxit. -- ++ | 


Non compos. See Void and void: 
4 #2 +0440 > 


Non eſt fattum. | See Evidence. 
| Noncuit. See Colts, Eſſoins. 
Nontenure. 


A tenant who comes to the land by at 
in law, and not by purchaſe, pend- 
ing the writ, may plead rontenure 


*. 229. 476 


Notes. See Bills of exchange, Ma 
+... Ger and ſervaut, Trover. 


Notice 
Muſt be ſpecially averred of a man's 
being elected conſtable 71 


A proviſo in a deed regulating the 
manner of giving notice, the notice 
mult be pleaded 
previſo vr 421 
Caſe does not lie for keeping a fierce 
dog, &c. without the deſendant's 
having notice 608 
Caſe does not lie for miſchief done by 
an o, Wc. at paſture, without no- 
t ce of his miſchievous quality 104. 
Sce. Aſſignment Baron and keme, 
Diſtreſs, Exroz. Ari bet 131- 


| Nudum paitum. See Aſſumpllt 


* Zandt * 
Nul tiel recozd. See Failer, Judg- 
meats, Becozds. 
ud $914, es 
\ 7 
How it ſhall be abated 277 
Recovery in a former action 15 2 good 
bar to an action for erecting the = 


nuiſance ,. Iundidment 


** 


according to the 


Fe *% ©. 


contained in the FinsT Vorunu. 


Inditment for a nuiſance in communi 

ca nll. Page 608 

Darkening the ſtreet by a larger —_ 
is not à nuiſance © 0 


See Certaintp, Maſter and ſervant, 
Quod pertnittat. 0 
Oath. See Juriſdittion. 


Dfficer 


AT the will of the king carnot de- 


termine the will 
Office at will may be forfeited 


i 8 
52 


An office not grantable by Farol, eſpe 


cially for life . 159 
Nomination of an officer by pr may | 
be good by cuſtom or ſtatute 163, | 
164 


Office of an alderman may be refigned 

wirnout deed 563 

Reſignation of an alderman by letter is 

TY before the place is 2 

ilid. 

See Clerk of the Peace, Copphold, 
Elten, Gꝛam ot the ing. 


Ozwinarp. 
On a plaint axaink him the inteſtate's 
goods cannot be attached 56 


Cannot maintain an action in right of | 
an inteſtate | 7: 


on Schools." 
Outlawzy. 


On error to reverſe outlawry for I | 
nſt all | 
the lords mediate and immediate, 


a ſcirr facias'muſt be ſued agai 
— the attorney general confeſs a 


ion that he has no lands 154 


Mo. were f facias de exitibus terrae u 
1 an inquiſition on a capias utls 
gatum; cattle of a ſtranget levant 
and couchant may de taken and ſold 


356. 
Alienation before iſue taken prevents 


the forfeiture on outlawry * © 307 | 
Leſſee of an outlawed” perſon cannot 
maintain treſpaſs, but muſt be re- 
lieved by mon/fraxs dt droit © ibid. 
flawry not to be ſet aſide on affids- 


vir that che defendafit Was beyond 
= —— 4 — 349 


Proceedings in outlawries in C Ber by 
33 H. 8. c. 13. Page 592 
On a writ + error to reverſe an out- 
lawry, bail may be put in at any 
time before the reverſal 605 
See Erroz, Time. | 


Oper 


Of the condition of a recognizance 
granted in a term ſubſequent to the 
declaration 34 

On plea of another action depending 
in the ſame court, oyer may be 
prayed of the record 347 

On the defendants not giving eyer the 
plaintiff may ſign judgment as for 


want of a plea ibid. 

See Jntendment. 

Parceners. See Pbowzy, Ejettment, 

Partition. a 

Parco fraſto. See Action. Traverſe, 
; Pardon. 

HE king's power to pardon 

[ cannot . extinguiſhed 214 


Ill practice in a e is diſcharged 
by a general 215 

Solicitation of c nity excepted out of 
an act of pardon under the words, 

; adultery and other enormous crimes 


An act of pardon, though it n—_— 
; given in evidence upon the general 
iſſue, is not to be taken notice of 
by the court in collateral caſes, un- 
leſs the act directs it 709 
If it be neceſſary to aver, that a man 
is not within ren 


don 


See — aa, 
| 


' 


| 


Parli N 


Where the judicial power is placed 1 
Order of che houſe bf ler lords, no judge 
ment of parliament ' 


Journals, r 


Prorogations firſt begun in the time of 

Edward IV. Page 210 

Adjournments and prorogations of par- 

liament, what? 343 
See Pꝛibilege. Statutes. 


Parſon. See Evidence, Pꝛohibition. 
Partition 
Jointenants of an advowſon may make 


partition to preſent by turns 536 
Coparceners of an advowſon may 


make partition by par 537 
See Erroz, Worrantp. 
+. Payment. 

To what account a general payment 

may be applied 287 


A man is receiving money, he counts 
of it and puts it in a bag; it 
1s his own property, and he ſhall 
bear the loſs of it 330 
Payment after the day, no diſcharge 
of a bond at common law 383 
Payment to the treaſurer of a ſociety 
is payment to the ſociety 296 
See Adumpllt Executozs, Tender, 
Uerditt. 


i | 2 
| Averment of peerage 
7 See Honours. 


14 


\ Perjury 
Cannot. be committed in a point im- 
material to the iſſue 57 
Perjury, where a man ſwears to his 
belief ; ibid. 
In perjury upon the ſtatute, diſability 
is à part of the puniſhment; at 
common law it is a conſequence, 
and pardonable ibid. 
In an action upon the ſlatute for per- 


jury the plaintiff muſt ſhew his da- 


mage, otherwiſe ,in indictments, 


K * | ag 
Perjury in a point circutnſtantially 
material is puniſhable '* | ** | ibid. 


In an information” for perjury the 
firuation of a place is. not ſuffici- 


ently averred, an inmenido will not” 


| teſpit 259 


29 


Matter of bar jntroduced 


A Table of the principal Matters 


| Perjury committed in a caſe of ſpiri- 
tual conuſance is puniſhable in the 
ſpiritual court Page 451 
If perjury in the ſpiritual court is 
puniſhable at common law ibid. 


| Phyſicians. 


The college, or the preſident, may 
ſue tor the penalty for practiſing 
without licence 153, 680 

Juriſdiction of a college 466 

A graduate . of Oxford can- 
not practiſe in London without li- 
cence of the college | 472 

See Certainty, Commitment, Par: 

don, Kecozds, Traverie. 


' Pleading. 


Si ad billam reſpondere debeat, is an 
ill concluſion in abatement, but 
proper to the juriſdiction 64 

Where in replication to a plea in 
abatement the plaintiff may tender 
an iſſue, or conclude with an aver- 
ment, at his election 101 

The concluſion makes the plea and 
not the introduction 337 

In a replication to a plea in abate- 
ment, which tenders an iflye, the 
plaintiff may pray his debt and da» 
mages, and it 1s no diſcontinuance 

339. 594 

and con- 

cluded as in abatement is a plea in 

abatement 593 

If a plea either begins or concludes in 
bar, it is a plea in bar 593, 694 

Petit judicium de narratione, if in bar 

| 593 

A gift in ſatisfaction of the promiſes 

is a good bar in a 

A gift in ſatisfaQtion is teaded, the 
acceptance in ſatisfaction is traverſ- 
able as well as the gift 61 

Accord, c. is pleadahle to indebitatus 
afumpfit de. 569 

Matter of fact intermixed with matter 

of law, may be pleaded, though 

it might be evidence upon the ge- 

Kar 2 11 0? 

Matter of law amounting to the ge- 
neral iſſue, not to be pleaded ſper 

_ cially | 393 


A mate 
. 


conlained in the FIRST VOLUME. 


A matter that admits the cauſe of ac- 
tion, and avoids it, though amount- 
ing to the general iſſue, may be 
pleaded, becauſe it gives colour 

Paze 565 

In caſe for a falſe return the deſend- 
ant pleads that the return is true, 
ill becauſe amounting to the gene- 
ral iſſue 125 

Payment may be pleaded to indebiratus 
aſſumpfit, becauſe it admits there was 
once cauſe of action 217 

Plea of detainer for ſalvage in trover, 
bad on general demurrer 393 

DOnerari non, a bad form in a plea in 
bar, that admits there was once a 
cauſe of action 217 

Want of giving colour is aided by a 
replication, but nat by a general 
demurrer 551 

A man pleads the general iſſue, and 
it is not entered; he may waive it, 
and plead ſpecially within four days, 
Sunday not reckoned | 674 

Payment of part puis darrein continuance 
may be pleaded in bar for part, but 
not in abatement 691 

Plea uit darrein continuance is a waiver 
of the former plea 693 

Plea puis darrein continuance cannot be 


received contrary to an implied ad- 


million in the former plea 266 
If plea is darrein contiuuance can be 
| pleaded after a demurrer ibid. 
Departure, what? _ 30 
Diicloſing new matter in the repli- 
cation, to fortify the declaration, 
is no departure 76 
Performance of an award pleaded ge- 
nerally, a ſpecial pertormance in 
the rejoinder is a departure 234 
A man cannot be driven to take iſlue 
on a matter that he confeſſes 203 
Things immaterially alledged are not 
admitted by a niet dedire 299 
Admitting of a thing immaterial is 
no e//oppel ibid. 
Where the plea confeſſes the duty, and 
iſſue is joined upon an immaterial, 
int, and found for the plaintiff, 
e ſhall have judgmeut 300 
New atlignment extra viam in the ſame 
cloſe need not fay at. uam in barre. 
yoo 551 


Where in aſſigning the place of a treſ- 
paſs in a replication it is neceſſary 
to ſay al. q am in barra Page 551 

Want of defence aided by general de- 
marrer 282 

In quare impedit letters patent to a 
ſtranger may be pleaded without 
a profert in curia 2 

Letters patent inrolled in the ſame 
court may be pleaded without a 
profert 299 

A ſtranger to a deed- may plead nor 
conceſſit, but not non e factum 356 

A party to a deed cannot aver the de- 
livery of it before the date ibid, 

Plea of aſſignment over by aſſignee of 
a term ought to ſay poſt aſignationem, 
c. bur that fault may be aided 
by pleading over 367 

Where deeds ought to be pleaded ac- 
cording to their operation 403 

Omiſſion of prefer: of an acquittance, 


ill in tubſtance 692 
A term ſhould not be pleaded in a bar 
707 


by a general poſſcftonatus 
replication ct a aui fregit to 
a plea of the ſtatute of limitations, 
the continuances muſt be ſhewn 701 
Adminiſtrator durante minori acetate 
of an executor ought to ſhew, that 
the executor is under the age of 
ſeventeen : but the omiſſion is aided 
by pleading over 409 
In pleas and avowries, the commence- 
ment of particular eſtates muſt be 
ſhewn 33 
Promiſe to bring a ſoldier back in ten 
days, plea that he died within fix 
days, replication that he did not die 
within tix days, and good 312 
Heir or not is not iſſuable 208 
Conviction of recuſancy pleaded 43 
dee Ybatement, Iſtumpſit, Aver⸗ 
ment I ward, Bargain and ſale, 
Certainty, Conditions, Copp⸗ 
hold, Deeds, Demurrer, Execu- 
tozs Expoſition, Jacendment, 
Judgments, Leaſes Limitation, 
hants, Name and miſno- 
mer Noateaure, Notice, Nu⸗ 
lance Dycr, Pzerogative, Dzi-» 
vilege, Wecozds, Bepleaver, 
Replevin, Stacutes, Ceader, 
Lime, 1 &reipals, Uer- 
dict, Ales, tits | 
Piead- 


4 Table of the principal Matters 


Pleadings in Ftious by and againſt 
Executozg. See Executozs. 
Vledges. 


Precept in nature of a ſcire facias 
. againſt the pledges Page 278 
The ſheriff cannot take gage inſtead 
of pledges ilid. 
Bond. to the ſheriff upon replevin, to 
make return, &c. inſtead of pledges, 
161. 


Plene Adminiſtrabit. See Execy- 


tozs.and Idminifiratozg, Plead- 
ings by them when Defendants. | 


Po2z, 


A father is obliged at common law to 


provide for his children 41 
Ah appealing paridh is determined to 
molt. legal ſettlement, they 

are concluded 4. 42 
Children under ſeven WI 55 
may be removed with the mother 
for nurture, but ought to be main - 
tained at the charge of their own 


pariſh 395 
ervice for a year under ſeveral hirings 
may gain a ſettlement ' 426 


pariſh is diſcharged of a pauper 
* an . third pariſh may 
alt fend him r 


In an order for removing a, poor per- 


„ there is no need to adjudge 


able 
Places extraparochial are not oblige 
n 1 


rats 43 Fj. c E 
berries of » poor rd by in by 


. their 
leaſes ang ty, + £68 


Top 


is likely ta become * 2 | 


in poſſeflion; he cannot make 4 
| leaſe in reverſion of the ſame lands 


afterwards Page 269 


- þ Copyhold lands excepted out of a pow- 


er of leaſing by the word demeſnes 

| 270 
Where a man does an act, which — 
only be good by virtue of an au- 
thority; it ſhall be intended in exe- 
cution of bis authority ; otherwiſe 
if he has an intereſt 660 


See Leaſcs. 
Dꝛerogative. 


The king's title to a preſentation by 
office may be controverted without 
traverſing the office 201 

A party, who claims the king's right, 
cannot waive a demurrer, as the 

king may } 211 

All lines for offences belonging to the 
king, but may be granted 214 

The king's power to pardon cannot 
be, extinguiſhed ibid. 

See Execution, Jointenants, Paz* 

dan, Pzelentment, Beſervation, 


Caxes. 
Paeſcription. ' 
A corporation may, preſcribe by a gue 
fate in their borough 386 


Occupiers . cannot preſcribe for an 
intereſt, as common, c. 12 

See Cozpozatious, Cuſtoms t, 

Yrohivition. 2 


A parſon is prompted. to a biſhoprick, 
dhe king ſhall, preſent by preroga- 
tive 24 


The, p ogative to preſent. to a be- 
( niere ald by prowotion js 2 * 


, red,.by,, a cemmendam, unleſs 
commendatory dies 16 


A-ftatute. directing the, turns, of pre- 
; ſentation, does not bar che preroga» 


tive ibid 
Principal. See. Beceſſary,. Deput?+ 
Pꝛiton and priſoners. 


| 
2 , 
ae * leaſes in M or 


, Dif 


f 


contained in the FixsT Vorunt, 


Diſcharge of a priſoner on the inſolv. 
ent debtors act, who is not intituled 
to it Page 3 

An officer cannot detain a priſoner 
for fees 4 

The Tower is a priſon within the Ba- 
beas corpus act 

Reſcuing a man committed for ſuſpi- 
cion of high treaſon, what offence ? 


ilid. 
Rule to deliver, po of the gaol 
to the new ſheri 136 


Priſoners for debt may be kept where 
the ſheriff pleaſes, but not male- 
factors itid. 

Commiſſion of ſequeſtration of the 
office of warden of the Fame 
ſatisfy a judgment 233 

In what reſpects the ſheriff may have 
a priſoner lawfully in ward after the 
return of the writ 353 


See Commitment, Efcape, Habeas 
Corpus. 


bible. 
Filing an oridina againſt, a member 


7 


ad parliament no breach of privi- | 


lege 18 

Is not allowable” in actions gui tam 
27 

Pleaded after 3 ſpecial imparlänce 93 
Pleaded in 750 5 mireſcali ibid, 
One in cu wg of the marſhal may 


plead p either againſt the 
plainti 7 S ſuit, tc." or 


_ agaiaſt any other | 
A man walves Jos priviegy a at the Is 


of one plainti waives it as to 


others, Ld oft 6 
Waiver 55 privilege "mult be re 2 
and refied upon * efloppe 4 of: 
Privilege pleaded with a writ cannot 
be denied 337 |. 
An” attdrney ſhall have  privilegs. in 


ſuing” a member of the 1 
=o 


lege” of tht THIEN 
ee Ae a ae is to 
by Cal les 


be ſued 1 C. 
of the attornies by ill 399 


AP has no privilege as exe 


Privilege p123d64 'by lbs cke k ef U- 
auchilt in the exchequer 702 
1 


| 
4 - 


; 


* 


* 


Pꝛoceſs. See Erroz. 


Pyofert in curia. See Pleading 
Tender. 


Pꝛohibition 

To the ſpiritual court for proceeding 
to give coſts to the wife againſt the 
releaſe of the huſband Page 74 
The ſpiritual court may proceed for 
words ſpoken in London, importing 
laſcivious actions, which do not ne- 
ceffarily imply whoredom 103 
To ſtay a ſuit in the biſhops court 
againſt a man living in a peculiar 

12 
To ſtay a ſuit founded on an 5 
where it is void, ſince the ſtatute 
37 Hen. 8. c. 21. 196 
For words not of eccleſiaſtical ſcandal 
a 212 
Suit for cutting elms in the church 
yard, prohibition on ſuggeſtion 
that it was his freehold _ #bic, 
No prohibition' ſhall be granted, 
where the ſuggeſtion appears to be 
falſe _ 220. 587 
Cans where proof by one witneſs 
of payment of a legacy is — 

alloweit 

A creditor - barrable by the fond? — 
limitations may cite an adminifira- 
tor to acc? — 4 

A parhn cant ſue ii the eceleſia 
| — court for words which a layman 
might 17 80 ſue 2. unleſs they reſ- 


36 
FA 855 Mr ot calling x m 8 


Beelzebub 
To a ſuit” for calling a parſon ail 
head and knave 
A libel in the Ypititval court is hands 
ed upon a cuſtom, and the quſtom 
is Jeaidd, and the court ad ſeget 
that there is, no, ſuch c 1 0 
prohibſtion f ſhall | 1 435 
0 ition to the 1 5x" for 
denying.a copy 0 1.443 
be to a ſuit _ charging. 
rlon; with having the pox _ 
Sbit in the iprtual co court for wor 
was never married, and what 4 
her hopeful ſon? : 


A Table of the principal Matters 


Suit may be. in the ſpiritual court for 
a tax for repairing a church, but 
not for building a church Page 512 

Motion for a prohibition to the chan- 
cery $31 

Error does not lie on denying a pro- 
hibition upon a ſuggeſtion 545- 

If a prohibition is of right, or diſcre- 
tionary 578 

A ſuit for an eccleſiaſtical duty may 
be founded upon a preſcription in 
the fpiritual court ibid. 

The ſpiritual court cannot compel a 
debtor to pay money to an admi- 
niſtrator 585 

A vicar libels for tithes, 41 it 
to be a vicarage, is a proper ſug- 
geſtion for a prohibition | 587 

In order to obtain a prohibition to 
a ſuit for a mortuary; the cuſtom 
muſt be denied in the eccleſiaſtical 
court 


A woman may ſue in the eccleſiaſtical | 
court for n her huſband cuck- 


old | 637 
Probiibirion to a ſuit in the eccleſiaſti 
court for the regiſter's fees 703 | 
Prohibition to a ſuit for calling whore 
in Landon, where the parues live 
oat of London. 711 
Ser Admiralty, Churchwardens, Er- 
oz, Interioz caurta, Joining in 
aition, Marriage. 


res. See Evidence, FRY 
Paymant, Soil, mann. Tro | 


Bio patet per Wee See 
ment, Scire W 


- Quakers.. See DiCenters. , 
IEP + | 


Quare impedit. 
Enasts! in common tn uſt join in 
quare impedit 197 

In Laar impedit for a united Gad 
after the n has had a en- 
tation, ht may declare that he was 
feiſed of every ſecond turn us in 


200 

In flader 6 impedit for an united church, 

whether the patron muſt ſhew a 

preſentation, either to the united 

church, or to one of the old 
churches 


1 


„ 


þ 


201, 202 


In what caſes a preſentation need hot 
be ſhewn | Page 201 
See Uariance. | 


AQuod permittat 


Lies againſt the terretenant, though 
the nuſar.ce was erected * 


277 


Proceſs and Judgment i in guo warrants 


and informations 426 
Bates. See Churchwardens. 
© Berozds. 


HE practice of entering a re- 
cerdatur, to prevent their alter- 
ing a record, is diſuſed ; but they 
make a rule, that all things ſhall 


remain in Aatu quo 211 
| The eſtreat in the exchequer is not a 
record, but only minutes 243 


A record of the college of phyſicians 


may be pleaded without a profert is 


curia 253 
Another action pending pleaded in 
abatement, is upon nul tiel 


record, if it was true at the time 


' otherwiſe of a recovery pleaded in 
bar, and the jadgment is 15 
wards reverſed 


J ee of re Ys 4 on Kale | 


record on a pl ee 


ö Whirk nul tiel record is A of . 


' record in the ſame court, thefe 


needs no entry of 7 habrtur tat 


retertim $52 
A record is underſtood to be made ſuc- 
ceſſively in the preſent tenſe, as the 
fats ate dohe ' 35583 


See Averment, Certiozari, Jurif: 


Nil ** 


Sufered by privy. fol is, n 
and ks reverſed 113 
A recovery is good, in which the te- 
nant to the praecife is made * 


E 


contained in the FixsT VoLume. 


of the freehold before the return of 

the /unmonras ad warrantizandum 

Page 227; 475+ 477 

The recompenſe in value does not go 

to him in reverſion 478 
See Amendment, Uſes, 


Kecuſancy, See Pleading. 
Relation. See Extinguiſhment. 
Releaſes. 


A man promiſes 5 J. for releaſe, this 
promiſe is not diſcharged by the 
releaſe 235+ 664 

General ſubſequent words in a releaſe 
ſhall be reſtrained by foregoing ſpe 
cial words 235, 236 

General words, in a releaſe reitrained 
by a particular recital 664 

A bond given to a woman, with con- 
dition to leave her a ſum of money, 
is not releaſed by intermartiage 515 

If a releaſe of all demands will diſ- 

charge a bond before condition 


broken 518. 522 
See Extinguiſhment, Deeds, Menue 
Bemillt damna. See Jvowzy. 


Kemainder. 


A contingeſt remainder deſtroyed by 
a fine will not be revived by re- 
verſiog the fine 314 
A preſent right of entry will ſupport 
a contingent remainder 314. 316 
Right of action will not ſupport a 
contingent remainder _ 316 
remainder limited upon ſeveral 
particular eſtates ſhall be conſtrued 
reſpectivel 495 
A deviſe to — perſons in remain- 


der, and if the laſt dies none of 


the others living, remainder over; 
gives a veſted remainder 523 
See De viſe, Evidence. 


* 
Bent. 


Eviftion of tithes a good plea to co- 
venant for non-payment of rent 77 
May be reſerved upon an aſſigument 
of a term without deed 82 


| 


Entry of the leſſor is no ſuſpenſion of 
the rent, unleſs the leſſee is evicted 

| Page 170 

Nil habuit in tenementi; cannot be given 
in evidence, where the plaintiff has 
been in poſſeſſion 746 
See Bvowry, Circuity of atffion, 
Diſtrels, Jointenants, KBeſer» 
vation, Tender. ; 


Repleader 


Grantable, where the defendant pleads, 
that he did not undertake, to an 
action upon the promiſe of his teſta- 
tor 134 

On a repleader all the ill pleadings 
muſt be ſet aſide ' 169 

Where a verdict paſſes againſt the 
party that makes the firſt fault in 
pleading, . no repleader | ſhall be 
granted ä 170 

If the plea goes in diſcharge of the 

action, and ifſue is joined imma- 
terially, and found for the plaintiff, 
there ſhall be a repleader 391 
Repleader not to be granted after mae 
| Joined, and before trial 707 


Beplevin. 
' Defendant pleads property in a ſtranger 


in bar, and has return 217 
Lord of a hundred court cannot pre- 
ſcribe to grant replevins upon Ker 


| 21 
A juſtification by replevin, that the F 
- defendant cepit et inparcavit, ill 
without giving colour; otherwiſe of 
cepit et detinuit 219 
The ſheriff cannot return non cepit, and 
therefore an action does not lie for 
a falſe return of zlongat. 613 
Mit bernam is meſne proceſs, and is ſu- 
perſeded by a plea of non cepit 614 
The pluries replevin faperſedes the 
proceedings of the ſheriff, other-,, 
wiſe of a recordare * 617 
Mitbernam ſtaid on tender of damages 
aſſeſſed 2 
See Traverſe. 2 


Keputatton. See Evidence. 


* 


Bequeſt. See Award, Beach, 
Reſcue. 


47: able of the principal Matters 
E: 11 9. 
Lies, 1 8 3 ? See... Jotenawene, Jaurne ps ' Af. 
See Sas, re of | counts, Wandamus, Keplevin. 
its, K | Was 109% n 
I Biens per dilcent,., See Bllets, Evi- 
| Beſervition. ä 
r d Riots, 
8 bog URGE i ere, a rent, to an 5 
officer removeable at will Pate 36 Where a riot is ſuppreſſed by * 
See Bent. together with-the ſberiff, a 
cord of conviction is made upon 4" 
* Retraxit view, the ſheriff ought to be a party 


— % 


| CO) £4 75 2/0444 3 

| Congacba ontin | by attorney 698 
A proſequi does not amount. to 

-&; xetraxit ox releaſe, where there 

$99 


ge more defendaats 


"Yr 


aa of wits. 


: for a fal 


' writ ought to have been granted 
Bailiff of a liberty, is-congluded by the | 
2 of the ſheriff, and —4 
ring his aQtion, if it be falſe 
© for a falſe return againſt a ail 
10 . 7 the ſheriff mandavit, to the: 
1 5 ant pro executione inde is ſuf- 
Fs mr) 


Tie of 


fo k 
_ under band 


190 
cannot be — to a bai- 
1 by garol ape 090 
or 2 223 


une e. 397 
e ret n made 


Jatitet 0 


c 41 


* aer 


fee and 


8. L , 
of excuiion re cannot give the in- 


tall in evidence on an —— 

The return of a writ is always _— 
court ta | 17 

An officer; == under a returnable 
* muſt ſhew that he e 

i 32 


21 | | 
4 | 'Bule of come} tes I'ward, Evi 
mus, it is not material whether 8 K 


*, 


þ 


her the md 


| 


to the inquiſition ; but if the rioters 
are diſperſed, the Juſtices may in- 
--quire without him Page 215 
Inquiſition of a riot may be taken at- 
ter 1 month mentioned i in the ſte. 
ibid. 
Three perſons are indicted of 2 riotous 
battery, and two only are convicted, 
they ſhall be diſcharged 484 
See ndittments. | 


Rivers, See Ways, 


Jos 
Satan. 
GA may be detained for 
ſalvage 393 
See Pleading. 
Sarisfaftion, See TG Sin. 
ng. Traverſe: 
if a man may dee Kool wihou 
| licence of the ordinary . ... 603 
Indictment for keeping a ſchool with» 
out licence quaſhed | 673 
| S F. -- ef u 
Abated, becauſe feat per n 


recordi nobis conflat, inſtead of prout 
patet per recordum 1 
Precept in nature of a ſcire — 
againſt pledges in a county co 
— 8 the party to the 
judgment may be i bac parits- 
againk the muſt be in 40 mu 


425 


Sire ſu tlas againſt an ocenpier after 

judgment againſt tae caſual ejector 

Page 669 

Sce Eſtoppel, Execution, Executozs, 

Aaferioz courts, Pourneys ac- 

counts, Oatlawzp, Pledges, Be: 
tura 05 writs, Statutes. 


S:als, See Gant of the king. 
Seamens wages. See Admiralty. 


HDecretary of ſtate. Sce Commit- 
ment. 


Settlements. See Pooz. 


Se wers. 
The commiſſioners muſt obey a cer- 
liorart 409 
Sheriff. See Commitment, Eſcape, 


Evidence, _ Pledges. Pziſous, 
Biots, Trover, &. rit. 


Ships. See Yvdmiralty, Toll. 
Diguificavit. See Excommunication. 


Simeny. 
How far it is defined by the common 
law 449 
' Slander. 


Differenco between adjective words 
denoting an act done, and an incli- 


nation 236 


Action for word ſpoken of a tradeſman 
de ſiatu ſuo 610 
Words, pocky whore, are actionable 


710 
See Damages, Indiitments, Latin, 
Pzohibicion, Wales. 


Soil. 


When a body hung in chains is con- 


ſumed, the owner of the foil ſhall 


have the gibber - 738| 
- Soldiers, 
Agent of a regiment is but a ſervant 
to the colonel / 101 


Leave of abſence to a ſoldier, "good 
conſideration in ,] 312 


houſe that enter:ains lodgers is not 
a publick-houſe witfin the acts for 


479 


dilletin ſoldlers 
Debt diers 


Vol, I. 


1 


; 


cortained in the Finsr VoLune. 


— tid 


Son aſſiult. Sce Maim. 


Dpirituzl court, Sce Eccleſlaſtical 
perſons, &c. Yzohibition, 


Statutcs and a#ian upon Tatute. 
Miſrecital of the title does not vitiate 
Page 77 
Divers temporit us is too general on a 
penal ſtatute 78 
Divers exciſeable liquors, too yan 
ibid, 
If the ſtatute 31 Flix. c. 5. of limita- 
tion of popular actions, extends to 
- caſes where the informer has the 
whole penalty ibid. 
A ſtature for diſcharge of poor pri- 
ſoners is a public act 120 
Long and difficult ſtatutes may be 
pleaded generally ibid, 
Contra formam ftatuti, rejected as ſur- 
pluſage, where there is no ſtatute, 
or where part of the treſpaſs is at 
common law, or where the ftatute- 
only reſtores the common law 150 
Uſqne ad in the continuance of a par- 
liament, includes the day 219 
The parliament 21 Hen 8. was held 
at London, but is pleaded in many 
precedents to be held at Amin 
Nov. 3. 210. 343 
A ſtatute makes, contracts reiating to 
ſtock, &c. void, unleſs they are to 
be performed within three days 
a contract to be performed upon 
requeſt is avoided, unleſs a requeſt 
be made, &c. | 317. 637 
Contract to transfer ſtock upon requ-:t 
is not within the ſtatute 8 & 9g il. 
3. . 32 673 
The ſpecification acts muſt be pleaded 


2 

Contra formam flatuti praedidti is "1 
where the ſtatute is miſrecited 343 
Clauſes of time in a ſtatute commenc- 
ing from a particular day may relate 
to that day and not to the tit day 
af the ſeſſion 371 
Action on a general penal ſtatut e muſt 
be brought at the quarter ſeſſions, 
6. | 3725, 373 
Where miſrecital of a ſtatute vitiates 
a plea | 372 
Statutes of compoſition are prizate 


acts 352, 33d 
3 E 3 


4 Table of the principal Matters 


The ſtatute 8 & 9 Vill. 3. c. 11. 
Which gives coſts on a ſcire facias, 
did not extend to writs teſe before 
Page 383 

An information for maintenance, 
contra formam fatuti is ſent to Che/- 
ter by mittimus to be tried deſerib- 

- Ing it contra formam flatuti fadti, 


Ec, as in 32 Hen. 8. c. 9. and the | 


verdict was ſet aſide for the variance 

| a 37 

The ordinance de terri: Bend is 
- a ſtatute 638 
It is ſufficient to alledge an offence in 
the words of a ſtatute 622 
A perſon to whom a penalty is given 
by. a ſtatute may have debt for it 76. 
An act of pardon, though it may be 


iven in evidence upon the general | 


iſſue, is not to be taken notice of b 

the court in collateral caſes, unle 

the act directæ it 709 
Information for making wooden but- 


tons lM 
See Certainty, Colts, Diſſenters, 
. Frauds, Game, Gaming, Juditt- 

ments, Limitations, Murder, 

Pardon, Perjury, plicians, 

Pzeſentment, Trades, Traverſe. 
Statue of Limitations. See Limi⸗ 

mitations of Actions. 


Steward. See Coprbold, Deputy. 
Sunday. 


A declaration ought not to be deli- 
vered on a Sunday 


2 3 
A citation may be ſerved on oats 


| | 706 
An inſenfible word in the per quod to 
aggravate the damages, will not 


hurt | 102 
Praedi4. rejected where repugnant 


The word [as] rejetted in à Perla 
NE cums” 
cilicet repugnant rej 82 
See tatutes. | 
Surrender. See Copyhold, Eſtates, 
Jointenants, Leaſes, void and 


 Duſpenſion. See Extinguiſhment 
. Bent. 


j 


Tail. See Eſtates. 

Taxes. 
A how granted P. 319 
"'Y The king hach an inheritance 
in taxes to be granted 320 

See Covenant. 

Tenants in common. See Jointe⸗ 

nants. 

Tendef 


Of rent muſt be pleaded with preftrt 


in curia 3 


Where a man has refuſed to pay mo- 
ney due, he cannot plead a tender 
made afterwards 254 

Tender is only pleadable in bar of 
damages ilid, 

Tender at the day may be pleaded 


after imparlance ibid, 


Paying money into court in aſ/ſum//it ib. 
Paying of money into court atier the 
rules are out 398 
Tender not pleadable to quantum me- 
255 


- rFauit 
Tender not pleadable in bar of a vo- 


luntary treſpaſs before the ſtatute 
21 Fac. 1, c. 16. except to prevent 
impounding cattle ibid. 
One tender pleaded to ſeveral ayowries 


42 

Covenant for not accepting bank-ſtoc 
may be maintained upon a tender 
without an actual transfer 441 
Where a man may diſtrain for rent 
after a tender 641 
If a plaintiff may proceed for damages 
r taking money out of court 643 
On a tender pleaded to an avowry the 
money need not be paid into court ib. 
Tender can be pleaded to an avowry 
only in excuſe of damages 644 
Tender may be made of ſtock without 
an actual transfer 636 
Refuſal muſt be pleaded as well 3 
tender | | 687 
The time of a tender at the transfer- 
office to be ſhewn 688 


Timber, See Copyhold,- rants, 
Jointenants, Leaſes, Pzohibi- 


tion, Treſpaſs, 


Time, 


contained in the FitsT VoLuUME, 


Time, terms, &c. 


The court will take notice when a writ 
is tefle out of term, in caſe of 
moveable terms Page 4 

Where fractions of a day are allowed 

ö 81 

Where a computation of days is * — 
from an act done, the day is included 

ibid. 

A perſon is of age the day before his 
birth- day | 480 

A policy to inſure a life for a year is 
broke by the man's dying on that 
day tweive-month ibid. 

When the year of the king is well 
expreſſed the anno domini is ſurplu- 
ſage 63 

Outlawry aſſigned as a breach of cove. 
nant, muſt ſhew in what reign 668 

A plea ofentry by the demandant is not 
good without ſhewing the time. 432 

See Certainty, Damages, Ejett- 
1 Expolition, Dtacutes, Uer⸗ 
ditt. 


Tithes. 


Milk ufed in the owners houſe in ano- 
ther pariſh ſhall pay tithe, ſo of 
cattle for the plough 129 

Tithe milk of common right is payable 
at the parſonage houſe ibid. 

Uberiorer de imat, what ? 130 

A county or hundred cannot preſcribe 
in nog decimandeo of things titheable 
ds jure | 127 

Wood is not titheable de jure, becauſe 

not of annual increaſe ibid. 

Agiſtment of barren cattle is titheable 


de jure ; ibid. 
Caſe lies for got taking away tithes 
188 


While thithes remain upon the ground, 
the owner of the ground cannot put 
in his cattle and eat his corn 189 

modus for the tithe of one thing 
cannot be a diſcharge of the tithe 
of another 242 

Tithe not payable of after-mowth &e 
jure 243 

Cuttom of paying tithe milk at the 
houſe - 35 

Cuſtom to pay the ninth days milk, of 
a lamb be heard to bleat, ill 614. 

A man may be cited for ſubſtraction of 


tithes in the dioceſe where the | 
| 4 


lands lie, though he lives in another 
Page 452. 
Modus, that if the n a | 
vant to pull part of the hops, he 
ſhall have tithe ; ill 504 
Tithe of lambs not due of common 
right, unleſs there be ten 677 
Cuſtom, that if a pariſhioner feeds his 
ſheep with his graſs till Jung or 
Auguſt, he- may mow the coarſe 
graſs to feed them in winter without 


tithe; void 677 
Modus to paſs 25. in the pound of the 
rent reſerved, not g 696 


See Commitment, Diſſenters, Ec⸗ 
ö perlons, Prohibition, 
ent. | 


Toleration, See Diſſenters. 
| Toll. 


In claiming toll for repairing a har- 
bour, there is no — —— that 
it is in repair 385 
A maſter of a ſhip is the exporter, as 
to payment of toll 386 
Any goods of a perſon liable to pay 
toll are diſtrainable ibid. 
Anchors and ſails of a ſhip are diſtrein- 


able for toll ibid, 
Cuſtom to paſs a ferry toll free 494 
See Mills. 
Trades. 


Service of apprenticeſhip beyond ſea, 

and without deed, excuſes from the 

ſtatute 5 Flix. c. 4. 738 
See Fndiftments, London. 


Traverſe. 

In eſcape the plaintiff in his replica- 
tion traverſes the adbuc detinet, which 
was not alledged, and good 39 

Of an immaterial allegation ill 42 

Defendant ſued as executrix, pleads in 

abatement, that ſhe is adminiſtra- 

trix; ſhe ſhall not traverſe the in ; 

termedling before 63 
und- breach the defendant pleads 

atis faction of the cauſe of diſtreſs, 
and the plaintiff 's licence; the ſa- 
tisfaction ought to be ſpecially tra- 
verſed ; but a verdict for the plain. 
tif on a general traver:© iti be 


where the plea makes the action. 
the plaintifi may Wavellc & Auster, al 
36+ Point. 


In 


cal, ; 


14 


4 Tatle of the principal Mutter; 


point, rote ithſtanding the traverſe 


of the place Page 121 
Where a man juſtißes in defenſe of his 


poſſeſion, the plaintiff may reply, 
cn inj-ria ſua propria, c. becauſe the 


tiele does not come in queſtion 121 


Juſtiſication of impriſoament by proceſs 
ought ta traverſe that he is guilty at 
any time after the plaintiff was diſ- 

charged N 231 
That the defendant is bailiff, is tra- 
verſable in treſpaſs, but not in re- 
plevin 233 
Where different leaſes are pleaded, the 

_ firſt teaſe mult be traverſed, and not 

. the laſt ; atherwiſe of feoffments 237 
An ill traverſe is not helped by a ge- 
neral demurrer 238 


Tn trefpafs and juſtification by command 


of another, the command is traverſ- 
able N 310 
In replevin ani conuſance damage fea- 
fart the command is traverfable; but 
not for rent ibid. 


A plea that a bond was primo delibera... | 


tum ſuch a day, ought to traverſe 
that it was delivered before 354.356, 


| 357 

The ſuppoſal of a writ or declaration is 
not trayerſable by 
Matter not alleged, not traverſable 39. 
353 


Matter alleged out of time is not tra- 


356 


Where ron artea makes a traverſe ibid. 
Ia replevin, traverſe that the conuſant 


was bailiff, aiged by verdict 405 


Firtute cujus including matter of fact, 
if traverſable 410 
Traverſe of an arreſt wirtute warrauts 
is ill 4565 
Matter within the juriſdiction of che 
college of phylicians is not traverſ- 
able contrary to their determination 


Preſentment in a court-leet is —.— 
able in replevin, not in treſpaſs, or 
in an action againſt the judge 470 

A. wrong writ is pleaded to an action 
upon a bail-bond, the plaintiff re- 
plies a right vrit, he ought to tra- 

_ verſe the other writ, but it is well 


upon a general; demurrer . 562 
To an avowry for rent the plaintiff 


cannot plead «de /on tort demeſue, and | 


. 


traverſe that any thing was in arent; 
but ought to plead rien arrear P. 641 
Juſtiſication on a public act of parlia- 
ment may be traverſed generally -00 
See Executeza, London, Pleadi:z, 
Pzerogative, Treſpaſs. 


Treaſon. 
Indictment for high treaſon muſt con- 
clude coutra ligeantiae ſuae Vebitum 1 
If the judgment mulb have, quod /ecre/a 


ampilentur iid, 
Alien eremy cannot be guilty of high 
treaſon ibid. 


Reſcuing a man committed for ſuſpi- 
cion of high treaſon, what offence 66 
Receiving a coiner, Cc. is miſprifion 
of treaſon 


: 7 
See Commitment, Eſcape, Pꝛilon. 


Trees, See Timber. 


Treſpaſs. 


A hcrſe running away with his rider 
hurts another perſon, no treſpaſe, 


nor juſtifiable as ſuch 33 
Omiſſion of contra pace, ill ibid, 
An aſſault is not juſtifiable in defence 

of one's poſſeſſion 62 
Is juſtifiable in defence of a huſband or 

maſter a ibid. 


Does not lie for a nonfeaſance 188 
Caſe will not lie for a treſpaſs, as dig- 
ging pits, or cutting corn ibid. 
Juitification of impriſonment by pro- 
ceſs is not a ſufficient juſtification of 
a battery 3 8 
Treſpaſs for fiſhing in his ſeveral fiſh 
ery, and taking piſces, without ſay- 
ing /i ot, well 239 


Several treſpaſſes laid with a general. 


continuando, which is not applicable 
to ſome of them; this is aided by 3 
verdict, as alſo an ill ſpecial contins- 
anc o 240, * 
Breaking a houſe or a hedge may 
laid with a co:tinuando, but not 
throwing down a houſe 249 
Cantinuando cannot be of taking looſe. 
chattels, but diverfis diebus fi 9 
Itide 
Treſpaſs for killing cuniculo/s fu! in 
his cloſe, well 251, 
Caufing the plaintiff's 2 to 
fs * 
overflowed by pulling andes 
, 


\ 


contained in the FIRST VoLums. 


Fendant's own wear, is a treſpaſs, 
and may be joined with other treſ- 
paſs Page 274 
One. who juſlikes, as requeſting a ſhe- 
riff to execute proceſs, muſt ſhew the 
record that is the foundation of the 
proceſs 2 309 
In treſpaſs and juſtification by com- 
mand of another, the command is 
traverſable 8 10 
One defendant in treſpaſs dies befe r-: 
trial, on ſuggeſtion after verdict of 
his death judgment ſhall be againſt 
the other 601. 717 
A judgment is given againſt one of 
the defendants in treſpaſs, a nolle 
proſequi entered afterwards againſt 
the others will not aid it 602 
An action does not lie for a dog's 
breaking a cloſe 608 
Barking of trecs by the leflee's cattle, | 
where the trees are excepted, is no 
treſpaſs 739 
See Baron and feme. Certainty, Co- 
pyhold, Colts, Diſcontinuance, 
Emblements, Expolltion, Game, 
Inpziſonment, IndiXments, Ma⸗ 
ler and Servant, DOutlawzy, 
leading. Tender, Tithes, Cra- 
veile, Writ, 


Trial. 

Baron or not, triable by record 12 
Of peerage 14 
New trial not to be granted in an ac- 
tien for negligently keeping his "wy 
2 
New trial granted againſt the hundred 

| 6 
New trial not to he granted to "I's, 
fecutor in informations for perjury, 
c. 71114. 
A jury ſworn at niſi prias cannot be ad- 
Journed to the bar 129 
f a venire facias de novo can be award- 
ed after an imperfe& verdict in a ca- 
/piral caſe I41 
The jaries taking a map with them, 
which is evidence of one fide, will 
2void a verdi& 148 
heir taking an act of common coun- 
cil, which is evidence on both ſides, 
2 not avoid the verdiſt 1014. 
Tal by proofs of the lite of the hoſ- 
a dower 274 


| 


A trial in the county where the action 
is brought is good, though the iſſue 
ariſes in another Page 331 


No new trial after a trial at bar, nor 
execution ſtaid 14 

See — Habeas cozpus, der- 
d 


Trover 

Will lie upon a ſpecial pro 276 
A — have LIES bond, 
6 de ſcripto ſuo obligatorio, upon a 
cial pro ibid. 
Torn for 6g after verdict, the 
court will intend, that the bond was 
given to the plaintiff ibid. 
Does not lie againſt the ſheriff for 
goods ſeized on an extent againſt 
another perſon 736 
Does not lie for a loſt bank - note againſt 
one who paid a conſideration for 


Certaiaty, Pleading. 
Uagrants. 


Conſtable's vagrant rate can only 
be made upon one pariſh, unleſs 
it be in a town 426 


Uariance. 


Where a ſuit is to defeat a record, a 
variance is fatal, otherwiſe where it 
goes only to a collateral matter 152 

A grare impedit names a church ecclefia 
de Staunton, the declaration calls it 
Staunton alias Staunton Fitzherbert ; 
no variance 530 

Bond for payment of money of V 
Jerſey, declaration for money of 
England, a variance 

A cafias is pleaded returnable c 
domino rege apud Weſimonaſterium, on 
n tiel record the writ produced is 
#bicungue, Cc. no failure 702 

Omitting a part of an award that is 
good, a material variance 715 

Aſſ.mpfit to deliver good merchant- | 
able wheat; evidence of a contract 
to deliver good fecond ſort wheat, 
is a variance 735 

See Bs of exchange, Conviitions, 
Date, Exroz, Statutes, Uſes, 


Coir. 
Bemie, 


A Table of the principal Matters 


Uenue. 


Declaration that the defendant ex ma- 
 fitia ſua apud F. in com. N. procur- 
avit iiformationem per jurii exhiceri 
nagninſt the plaintiff 25 % . in com. 
M. a good laying of tac venze in &. 
5 Page 105 
Reſcous in one vil e of goods diltrained 
for rent upon a demiſe in three 
4vi/ies; the venue is well where the 
reſcous was 172 
A reieaſe cannot be pleaded” as made 
in another county, unleſs it be dated 
there f 184 
. Lands alleged to lie in two pariſhes 
2 
It is neceſſary to ſhew in what . — 
ae lies 258 
The wenue for the gi, of the action 
hall be intended in the proper 7 
ö ibid, 
Want of wenur in a replication is ill 
upon a general demurrer. 344 


Uerdift. 


Aids omiflion of contra pacem 38 
If tacts in a ſpecial verdict can be 
taken in the order they are found 

, 142 
Affident for offfdunt in a verdict in 4 
inferior court heid not to be error, 
becauſe in the finding of the jury 

| 148 

A verdict is given for the plaintiff — 
on an ill collateral iſſue, he ſhall 
have judgment 168 
To a juſtification of taking cattle as a 
diiſtreis for rent the plaintiff replies 
that they were not eva and 
couchant; though this is an ill re 
lication, yet if the defendant takes 
iſſue upon it, and it is found againſt 
him, the plaintiff ſhall have judg 
ment 170 
Want of laying the time in the de 
claration aided by verdict in a court 
baron 182 
Bis petitum aided by verdict 241 
A tault in the averment of non-pay- 


* 


meint ured by verdict 284 
Caſe tor erecting a ſhed, and ſtopping 
the plaintiff 3 windows, q«-as 


lumen err. conſuevit et drouit good 


| after verdict 392 


Payment after the day, pleaded to 3 
bond, aided by verdict for the 
plaintiff Page 408 
Verdict ſet afide, becauſe the plpcita 
was made up of a wrong term 510 
Indebitatus for money received by the 
detendant for the plaintiff for the 
ule of the defendant, good after 
verdict 669 
Caſe for -knowing'y keeping a boar 
accuſtomed to bite animals, Cr. 
good after verdict 419 


See Abatement, Amendment, It- 
taint, Averment, Certainty, 
Ejeftmenr, 

tion, — Bepleader, Sta: 

Trot? raverſe, Treſpaſs, Crial, 
ro 


Uſe. See Colts. 
Uille. | 


A pariſh ſhall be intended a ville 22 
See Intendment, Menue. 


Uifitoz. 


If the maſter of an hoſpital deprived by 
a lay patron without cauſe may 
have aſſiſe 7. 

By what law viſitors are introdu : 

7 

Their power a bare authority 7 

What acts amount to viſitatorial = 

9 

Corporations for publick government 
not ſubject to viſitors 8 

Corporations for private charity ſubject 
to the founder and viſitor #bid. 

Heirs of the founder viſitors in default 
of appointment. | _ thid, 

Viſitors may deprive, and hear ap- 
peals. ; ibid. 

His determinations not examinable in 
other courts ib, 


Uniſon. 


The advowſon of a vicarage in Ler- 
don is appendant to a rectory aP- 
propriate, whether the erung 
1s deftroyed by the act of union 


churches 195. 198. "a 


\ 


Evidence, Limita- 


D 


thutained in the FIRST VoLuME: 


In union of churches of ſmall value the 
King's conſent was not neceſſary at 
common law Page 195 

The king's ſubſequent conſent to a 

union is ſuſhcient ibid. 


See Pzohibition, Quare impedit. 
Univerſities. See Phyllcians, Pzi- 
vilege. 


Uoid and voidavle. 


A died of mender made by non 
compos is void 315 


Of a recovery declared by a precedent 
deed muſt be confeſſed and avoided, 
uſes declared by a ſubſequent deed 
may be traverſed 155. 289 

Uſes of a recovery declared by a ſub- 
ſequent deed ought to be directly 
averred 155 

Uſes will not ariſe by paro/ 160 

Where uſes will ariſe without deed 

290 

The uſes of a deed precedent to a fine 
cannot be controverted by parol 
evidence, unleſs there be a variance 
in the deſcription of the fine 155. 

; 289 

Notwithſtanding a variance between 
the deed and the fine, yet the fine 1s 
by conſtruction of law to the uſes 
of the deed, if nothing appears to 
the contrary 289 

Infancy or coverture cannot be. al- 
ledged againſt a deed which leads 
the uſes of the fine ibid. 

A deed of a huſband and wife, that all 
agreements relating to ſuch lands 
ſhall ceaſe, will not revoke a for- 
mer deed leading the uſes of a fu- 


ture fine, unleſs there be a variance | 


ibid. 
A deed ſubſequent to a ſine eſtops the 
conuſor and his heirs, but not a 


nger 290 
Where a fine varies from the deſcrip- 
tion of a former deed, a new deed 
will lead the uſes ibid. 
The riſe of uſes 291 
"hee deed will load the whe of « ie. 
i01d. 


Wager of law. 


[* C. B. is with fix compurgators 
Page 5500 


(ales. 


The exchequer in Wales taken notice 
of as a court by the King's Bench 


* * = 155 
In a ſuit in an ecclefiaſtica! court in 
Wales for Welch words the ſignifica- 


tion need not be averred 233 
See Certiozari. 
War. 
The court mult take notice of excep- 


tions in a declaration of war 283 


{Aarrants. 


A warrrant directed to the conſtables 
generally, cannot be executed by a 
conſtable out of his own pans 

A conſtable may execute a MIO: ._. 
of his liberty, but is not compellable 
to do it 736 

Impriſonment for non-paymentof taxes 
15 not juſtifiable on a general warrant 


40 
See Amendment, Arreſts, Ibets 
ment, Evidence, Juſtices of 


peace. 
Warranty 


Deſcending upon an infant does not 

bind 35 
Extinet partition | 360 
A man poſſeſſed of goods affirms them 
to be his own, it amounts to a war- 
ranty $93 


Warren, See Game. 


Way. 


A man has a way to his cloſe, in what 
caſes he may uſe it to go farther 75 
Towing on the banks of navigable ri- 
vers 1s juſtifiable of common right 


"ia Whers 


4 Table of the principat' Matters, G. 


Where perſons chargeable by ſtatute to 
repair the highways become inſol- 


A legatee cannot be a witneſs to prove 
the will, till he has releaſed P. 730 


vent, the pariſh are bound P. 223 An obje&ion to a witneſs is waived 


Mills. 


The probate of a will cannot be con- 
troverted at common law 262 
Mendamus to grant adminiſtration ; the 
ordinary returns, that the deceaſed 
made a will; and afterwards the 
will is adjudged null; no action 
lies, becauſe the ordinary is a Judge 
2 


| | 3 
Where a probate, or the regiſter*s book 
may be evidence of a loſt will con- 
cerning lands 731, 732. 744 
Proof of a will cannot be made againſt 
a man by confeſſion of his own wit- 
neſs 730 
A recital of a will in a copyhold ad- 
mittance is evidence againit any but 
the heir 735 
If the probate or regiſter of a will 
evidence to prove a pedigrees 744 
See Deviſe, Executoz. | 


Mithernam. See Diltreſs, Domine 


replegiaudo, Beplicvin. - 


Uituefs. 


A man that had ſtood on the pillory 
reſtored to his credit as a witneſs by 

a general pardon 3 
Son of a legatee no witneſs in the Spi- 
ritual Court, but a good third wit- 
neſs to a nuncupative will within 
the ſtatute of frauds 8 
Son of a contingent legatee cannot be 
 awitneſs in the Spiritual Court 91 
On an indictment for a cheat in ob- 
taining a note, the party defrauded 
js no witneſs, no more than in for- 
ery or perjury 396 
A eite be not a good witneſs — a 
will within the ſtatute of frauds 507 


-. 


Tas END or THsn 


3 
be 


9 | If a ſheriff may juſtify by a writ not 


by petmitting him to be ſworn 
One commoner a witneſs for another 
' claiming common 6 73t 
A perſon intruſted to make a bargain, 
not admitted to prove any thing to 
defeat it | 733 
A * witneſs's hand to a deed prov- 
A carrier brings an action for * 
loſt out of his cuſtody, the owner of 
the goods is no witnefs 744 
A creditor who is paid is a witneſs oa 
* plene admi niſtrauit 745 


See Per jury. 
Wozs. See Slander . 
| Uzeck. 


Wreeked goods are not liable to cuſ- 
toms | 488. fo. 
Grant of wreck to the lord admiral, as 
1 his office, will nt 
paſs wreck belonging to the king's 
manor by preſcription 


Treſpaſs guart lena et catal'a cepit, de- 
claration of a cow, ill aſter verdict 4 
If it may be averred, that a writ iſſued 
after the 7% ' 471 
de- 

livered to him | ibid 
The court cannot pive-jadgment of a 
writ upon a rectal, without having 
the writ before them 618 
Want of fifteen days between the 4%, 
and return of an original made good 
by pleading in chie 671 
dee Fbatement, Amendment, Pver- 
ment, Evidence, Fozcign attacb- 
ment, Intendment, Latin, Limi- 


473 
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” tvatſon, Manyamus, Return cf 
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CORRIGENDA in the FIRST VOLUME. 


P. 6. in margine, I. 30, 31. for © if there has been a verdict below, read 44 if 
the damages have been aſcertained." | 

16. I. 33. for © 1328,” read 1628, and J. 40, for “11 Hen, 3.“ read 
« 31 Hen. 8.“ 

33. dele the firt marginal abſtraR, 

34. To margine, I. 10. for © collateral,” read « lineal,” 

$7. in margine, 1. 30. for * Dig.“ read “ Dougl,” 

39. in margine, I. 14. before the words © an agreement,” inſert © to win 
more than 100 l. under,” 

99. under Bracy's caſe, for * 1 Mod.” read * 5 Mod.” 

120. in margine, I. 25. dele “ and without a traverſe.” 

2125. l. 15. for © plaintiff ſhews,” read © plaintiffs ſhew.” 

130. in margine, I. ult. after © he,” inſert © the olaintif},” 

149. in margine, I. 33. for“ on,” read or.“ 

161. in margine, J. 14. for © as preſenting,” read © preſent.” 

173. in margine, I. 7. for © thoſe under whom he claims,” read © any claim- 
ing under him.” 

182. in margine, |. 10. for * bail upon ſeveral ſcire facias's,”” read ** bail 
upon a ſeveral ſcire facias,” 

219. I. 17. for © reply,” read “ replevy.” 
in margine, I, 5. for „ plaintiff,” read © plant.“ 

222. in margine, laſt line but 3. for „ R. B. R. Barnard 1154." zead 
« 2 Barnard B. R. x54.” 

237. in margine, I. 2. for © of,” read “ no,” 

239. in margine, I. 53. for “ account,” read © a count.“ 

244+ in margine, laſt line but 4. ſtrike out the words © upon it,” after the 
word « judgment,” and inſert them after the word ** execution.” 

254. in margine, laſt line but 3, for “ is,” read © may.” 

272. in margine, laſt line, for “ 140, read ** 188,” 

312. in margine, n. b. I. 1. after“ Moor, add 220,” 

327. J. 2. for “ defendant,” read demandant.” 

388, in margine, after the firſt entry, add (Sed vide, 5 G. 1. e. 11. f. 13.“ 

400. in — I. 13. for “ the,” read “, and I. 15. for “of, cad 
« * 


436. in margine, laſt line but 3, after the word „it,“ dele * in.“ 

439. in margine, laſt line but 6, for “ B. C.“ read BI.“ and laſt line but 
5. for#* 1095,” read © 1075,” 

440. in margine, laft line but 3. after © will,” add © not.“ 

447. in margine, I. 31. for © him as viſitor,” read © them as viſitors.” 

494. in margine, I. 6. after ** ferry,” add for not doing ſo.“ 

$01, Wk I, 11. after “ r 224,” add and vide 5 G. 1. c. Its 
» bd.” 

— in margine, I. 19. for © 5, 8.“ read ( 3.0 

in margine, laſt line but 2. for 1099. read 199.“ 
622, in margige, I, 5 after 6 poſt,” add „ 1144.” 


2. 


. 


